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T "HE late EO Wy Additions tothe 8 " 
| Law of this Country, abaunding with pe- 
nal cle of the moſt oppreſſive kind, render an 


te Performance on this Subject not onlyhigh-/ 
I ubful. but abſolutely neceſſary, to thoſe W¹n¹ 


= with to act with 1 0 in their 2 
ive Ofiiges and Situstions. 107% 


The Pomer of a Joſtice of ihe Place i is Fan | 
much extended by a Variety of modern Acts 'of 
Parliament, and the Office is conſequently become 
more reſpectable; but this Accumulation of Power 
and Conſequence i is dearly purchaſed by the addi” 
tional Difficukies attendjn it. Abilities, borders 
_ ing on Mediocrity, were formerly deemed a ſaffi- 
cient. Recommendation for a Commiſſion in the 
Peace but ſomething more is no required, for 4 
Man to acquit himſelf in that Station with Honour 
and Ability, or exen with a tolerable De reg. of 
_ Safety. þ 4 Inſtances might he ac 

wherein an upright Magiſtrate has incurred heavy 
Penalties and Cenſures, when be ſuppoſed he was 
_ adminiſtering Juſtice with an even Balance, occa-' 
fianed perhaps by his being unacquainted with 
ſome Statute * promulgated, which militated' | 
pink: that which he ſtill copfidered as a legal 
Hence s the Propriety, not to fa 
. Nexodl 10 of bring Recoufſe to thoſe = 
. ed "WM 


7 6 


PREFACE. 
which we have ye carefully, and, it is hoped, judiel 
| oully prepare. 


If chere ate ſo many y Diffculi to be com 
by the Magiſtrates themſelves, \Men af ſuper 
Education and Knowledge to the Generality of 
Mankind, they muſt ſtill be more numerous and 
formidable to.thoſe in Pariſh-Offices ; if they have, 
not an unerring Guide to conſult upon almoſt 
every Occaſion that may. occur. The Office of 
Conſtable, in particular, is now infinitely” more 
difficult to execute than it has ever been.” The 
fame Acts of Parliament w which haye creqted'Buſi- 
 . neſs for the Juſtices, have equally contributed! to 
augment the Duty and Hazard of a Conſtable; but 
the latter has not, like the Magiſtrate, acquired 1 
| ditional Conſe: quence and Power, as a Compenſa- 
tion for his r. Difliculties and Dangers, 
All the modern Acts of Parliament which impoſe 
new Taxes (and they are not a few), inveſt the 
Magiſtrates with extraordinary Power; and in, 
ſome Inſtances, authoriſe them to give judgment 
in a ſummary Way, in Matters of as much Im- 


Nan as * e en, to demand g 


9 » 


Ee green Heatboroughs, mA 
Sideſmen, having now alſo more Occaſion: than 
ever. to conſult, a Library of Pariſh Law, will 
doubtleſs be glad of an Opportunity of becoming 
poſſeſſed of this Performance. Clergymen, though 
the Law of Tythes has ſuffered no late Alteration 
by Statute, will find many intereſting legal Deter- 
minations in theſe Volumes. The Sportſman and 
the Farmer, who, fo far as Game is the Object, 


are 1 ct by very — Conſider- 
| ations, 


7 R E T A C K. __ 


 affons,, Hill bive'dlÞ their Doabts ſatiattorily _ 


moved in this Work, particularly with regard to 
the laſt Qualification Act; on which many con- 


troverted Points have been determined, which ſhall 


obtain a Place in our PRESENT PracriCE or A 
Jos riex o PHE een 11 rg out 
ne g 
We ſhall not apel 
Cuſtoms, and Uſages of the City of London? It 
ſeems ſo neceſſary a Part of this Performance, and 
is ſo immediately connected with the Plan, that, to 


omit it, would be fo'ghring a Defect, as could not 


but be noticed by the intelligent Reader. It is im- 
poſſible to withhold our Aſtoniſhment that ſo va- 


luable an Improvement ſhould have 1 our 


Predeceffors in 1 e wh 


" ? | y 
4# *d&1& +74 13) 3 


Phete tes of . Wie Hecogni - 


zances, Examinations, Inquiſitions, Oaths, and 


whatever may occur in the Practice of a Magiſtrate, 
will be accurately given at the Concluſion of the 


Fourth Volume. This Mode of preſenting them in 5 


one point of View, and in- Alphabetical Order, 
will, doubtleſs, be agreeable to the Reader, as they 


may be conſulted with the greater Facility. An- 


other Advantage ariſing from this Method of Ar- 
rangement is, that the ſeveral Heads of which the 


Work is compoſed, will appear without thoſe 


Chaſms and Interruptions which have hitherto been 
frequently, and too juſtly complained of. 


Barriſters and Practiſers in the Law, £ every 
| Denomination, will, it is preſumed, find this Per- 
formance a neceſſary Aſſiſtant; as all the Statutes 
and Adjudications which relate to this very exten- 
bye Subject, and its collateral Branches, will be 


given 


oi for in bn g che Low | 


Bheritts, Clergymen, Church- Wardens, Overſeers, 
High- Conſtables, Surveyors 


þ e * 5 1 
given in Al — Onder, with 88 


tions down — Year 1790. And whatever Ads 
df Parliament, or en 0 8 

a during the Publication, 4. as they 
2 under their reſpectiye Titles, or 
form an Appendix to the Work: We cannot, there- 
fore, be accuſed of Improptiety, when we affirm 
that, TR PRESENT PRACTICE or A JUSTICE 


or THE PEACE, will be continued to the Termi- 
nation of the pr 


preſent Tear. To render it ſtill 


more an Object o Attention. and Encouragement, 
we ſhall a print a Supplement, pri 


Shilling; a Circumſtance which will have its due 


Weight with the intelligent Reader; as this Re; 
formance, will be ets made Perfeft, by gi 


ing the new Acts of Parliament and Adjudped 5 
Cafes, at the Concluſion of every ſucceſlive og 3 


8 for the rde Coufidecation abovementioned. 


We cannot conclude. without repeating that, 


Tas ParsEnT PRACTICE OF A. JUSTICE of 
Tae PEAce is not only calculated for Magiſ- 


trates; but alfo for the Uſe of Sheriffs, Under- 


of rhe Highway, Con- 
ſtables, Headboroughs, and Sideſmen. It is in- 


| deed adapted to the Neceſſities-of Mankind in ge- 
neral, as the Multiplicity of our. Impeſts 


ſuch —— a delirable OA | 


moſt 2255 Individual. 
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e  Abjuration. | 


BJURATION, i in Latin Ae 4 is a fenounc- Abjura raden 
ing by oath, and formerly ſigniſied a ſworn baniſſl- What. 
X ment; or an oath taken to ite the fealts for It 
ever... Loundf. Pl. Cor. libi 2. cap. 410. s 
| ths dec by the courſe of the common A may be What by the _ 
eſeribed: hen a man or woman had committed fe- mon * 
„ and the offender for ſafety had fled to the fanctuary of 
— or church - yard and there, before the coroner of 
that place, within forty days, dadeas confeſſed the felony, and | 
taken an oath for his or her perpetual baniſhment out of the ' 
— into a foreign eountry; : chooſing rather to lofe his 
ountry than his life: but that foreign ountry into which 
E to be exiled was not L Infidels. 3 . 


cap. S1. 

Abjuration of the realur was the oath before the ae or 
. himſelf, to Anas a; the realm for ever; at the time — for 
— appointed for him; going the direct way to the m 

ſea-ſide for that purpoſe; ſtaying there but one flood and Pe 
one ebb, if he could have a paſſage 3 and till he could fo paſs, = 
doing every day into the ſea up to the knees ( oh Fei Sr et 
to the neck) to try if he could paſs over; and, if he 415 
not pals within forty days, then to put him into 
the church, as a felon, &e, 1 ae 

Vor. I. ( 1, 9 


ul j 


5 Abjuration. S 
A man could not abjure for petit /arceny, but for ſuch fe- * 
lonies as were puniſhable with death, Br; Cor. Pl. 182. 
"SanQuary for- But at. laſt this puniſhment became à perpetual confine- / 
bid by ſtatute. ment of the offender to ſome ſanctuary, wherein upon abju- 
ration of his liberty and free habitation, he would chooſe to 
ſpend his life, as appears by 22 H. g. g. 14; it was there- 
fore enacted by 21 Jag. c. 28, % 7. that from thencefor- 
ward no yy ot privilege of ſanctuary, ſhould be alloẽõw- 
enz; ,whereupon this abjuration ceaſed; t. 
but abjuration © An{ yet the abjuration, by virtue of the ſtatute of 35 
remains. F/zz, c. 1. before juſtices of the peace, or juſtices of the 
afliſe, or by 35 £1:2. c. 2. before two juſtices of the peace, 
or the coroner, by a recuſant ſtill remains; . becauſe ſuch 


abjuration has no dependence upon any fanctuary. 3. 12. 
7 | 4 ” i WP 


+ . 


TIS ISS Bt, 443.55 15 nn 
Abjuration as I he oath of abjuration, which was introduced after the 
| — at the Revolution, reſpetting the ſucceſſion to the crown of Great 
RET Britain, received ſome alterations in the firſt year of Anne, 

and again in the firſt year of Geo. I. but it was finally ſet- 
tled in the fixth of Geo. III. . 
Complaints have been made of its length and obſcurity, 
and that it cannot be perfectiy underſtood by many of thoſe 
wo take it; eſpecially as references are made to an act of 
8 3 which very few bags conſulted. Pg iG./. WM 
r 2. c. 13. / 10, II. two juſtices may ſummon ing 
— under hand and ſeal, any perſon whom they ſhall, i 5 to 
take the oath be dangerous or diſaffected to the government, to appear 
| abjuration, before them at a certain day and time therein to be appoint- 
ed, to take the oaths of x: 96409 ha and ahju- 
ration; and if ſuch perſon neglects or retyſes to appear, then 
on due proof made on oath. of the ſummons having been 
ſerved on ſuch perſon, or left at his uſual place of abode, 
with one of the family there, they ſhall certify the ſame to 
the next ſeſſions, there to be recorded by the clerk, of the 
peace. And if ſuch perſon ſhall neglect or refuſe to appear and 
take the oaths at the ſaid ſeſſions (the name of ſuch perion being 
publickly read at the firſt meeting of ſuch ſeſſions) then ſuch 
perſon ſhall be adjudged a popiſh recuſant convict; and the 
fame ſhall be certified by the clerk. of the peace into the 
But though the ſtatute expreſly ſays, any perſon whom 
a they ſhall /u/pe to be dangerous, &c.” a bare ſuſpicion, is 
, not thought ſufficient, as that there ought to be areaſon- 
| able cauſe of ſuſpicion. e „ 
The Oath of Abjuration, as directed by the 6 G. 3. c. 53. 
contains the following words. * 


* ; 7 3 a * 


(1 


— 


Abfuration. 


- 
CI 
— 1 4 
: 3 


41 A. B. do truly and ſincerely acknowledze, profeſs, Oath of abju* | 


« teſtify and declare, in my.conſcience; before God and the ration - 


« world, that one Gyan lord king-G is lawful and 
te rightful king of this realm, and all other his majeſty's do- 
« minions thereto belonging. And I do ſolemnly and ſin- 
« cerely declare, that I do believe in my conſcience, that 
« not any of the deſcendants of the perſon who'pretended 
« to be prince of Wales during the life of the late king 
James the ſecond 3 and ſince his deceaſe pretended to be, 
« and took upon himſelf, the ſtyle and title of king of Eng- 


« land, by the name of Fames the third, or of Scotland, 5 


« hy the name of James the eighth, or the ſtyle and title of 


“ king of Great Britain, hath any right or title whatſoever 


to the crown of this realm, or any other the dominions 
« thereunto belonging. And I do renounce, refuſe, and ab- 


«jure any allegiance or abedience to any of them. And 

« T do ſwear, that I will bear faith and true allegiance to his 
e majeſty king George, and him will defend, to the utmoſt + -- 
« of my power, againſt all traiterous' conſpiracies and at- 


« tempts whatſoever, which ſhall be made againſt his perſon, 
« crown, or dignity. And I will. do my utmoſt endeayour 
« to diſcloſe and make known to his majeſty, and his ſucceſ- 


« fors, all treaſons and traiterous conſpiracies, which I ſhall 


know to be againſt him or any of them. And I do faith- 
fully promiſe, to the utmoſt of my power, to ſupport, 
maintain, and defend the ſucceſſion of the crown againſt 

cc the deſcendants of the ſaid James, and againſt all other 


s perſons whatſoever; which ſucceſſion, by an act entitled, 
An aft for the further limitation of the crown, and better 


* 2 the rights and liberties of the ſubjeli, is and ſtands 
* limited to the princeſs Sophia, electreſs and ducheſs dow- 
« ager of Hanover, and the heirs of her body, being pro- 
< teftants.” And all theſe things I do plainly and fincerely 
& acknowledge and ſwear, according to thoſe expreſs — 
« by me ſpoken, and according to the plain and common 
© ſenſe and underſtanding of the ſame words, without any 


& equivocation, mental evaſion, or ſecret reſervation what- 


& ſoever. And I do make this recognition, acknowl 

K — 

_ Elingly and truly, upon the true faith of à chriſtian. Se 
© kelp ee eee 


OY 
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ment, abjuration, renunciation, and promiſe, heartily, wil- 


ww 
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I. I bo are and who are not Acceſſuries. 
II. Acceſſarics before the ut. 
III. Acceſſaries after the Fat. 
«IF, How to proceed againſt Acceſſaries. 
I. Who are and who are uot Acceſſaries. 
Acceſary,what-, A CCESSARY, in Latin accgſſerin, | ſighfies a man 


4 guilty of a felonious offence, not principally, but by 
3 as by command, advice, or concealment. 
No acceſſories in In. the higheſt capital offence, as high treaſon, there are 
the higheſt of- no acceſſaries either before or after; for the conſenters, 


fence. aiders, abetters, and r and comforters of 


. traitors, are all principals. - H. H. 613. 197 
Principals But with reſpect to the proceeding, it has been and 
ſhould be firſt caught to be the courſe, that thoſe who actually committed 
2 the fact of treaſon, ſhould be firſt tried; before thoſe who 
| are principals in the ſecond degree; becauſe otherwiſe, this 
_ - inconvenience might follow, that the principals in the 
ſecond degree might be convicted, and the principals in the 
5 firſt degree acquitted, which would be abſutd. 1 H. H. 613. 
No acceſſariesin In caſes that are criminal, but not capital, as in petit 
interior crimes. jarceny and treſpaſs, there are no acceſlaries ; for all the ac- 
Se 0 . ceffaries before are in the ſame degree as principals, and ac- 


 ceffaries after by receiving the offenders, cannot be in law |} 


under any penalties as acceſſaries, unleſs the acts of parlia- 


ment which induce thoſe penalties, expreſly extend to re- 


ceivers or comforters, as ſome of them do. 1 H. H. 613. 


en e 1:7 The buſineſs of this title of acceſſary refers only to fe- 


fore aud after. lonies, whether by.the common law or by act of parliament. 
With reſpect to felonies by act of parliament, if a ſtatute 

enacts an oftence to be felony, though it mentions _— 

of acceſſaries before or after, yet virtually thoſe ho counſe 

.or command the offence, are aeceſſaries before; and thoſe 


who knowingly receive the offender, - are acceſſaries after: 


| as in the caſe of rape, made felony by the ſtatute of Weſt- 

2 minſter 2. C. 34. 1 H. H. 613. 2 Inft. 434. Staundf. 

P. C. lib. 1. c. 47. | 

Acceſſaries by But if the act of parliament which makes the felony, in 


particular a" expreſs terms comprehends acceſſaries before, and makes 
| * no 


nn 5 
no mention of -acceffaries after, as receiyers or comforters 5 
thert can be no acceſſaries after ; for theſexpreſſion of pro- 


eurers/ counſellors, or abeuqts (all vhich import acceſlaries ms: 55. 


before} makes it evident that the framers of the lau did nor 
intend to include acceſſuries aſter ; an acceſlary aſter being 
an offencs of a lower degree: as by the ſtatute of 8 H. 6. 
e. 12. and 33 H. Bic. 8. 1 Ho 614. Ne 4 384 
And though generally an act of parliament, 0 
felony, renders conſequentially acceſſaries before and aften 
within the ſame penalty, yet the ſpecial penning of the act 5 : 
ſuch caſes ſometimes varies the caſe, Thus. the; ſtatute. | 
3. Hen. 7. for taking away women, :&c.; makes the taking Special acts con 
away, and the procuriug and abetting, and even wittingly gast accelia« ' 
receiving, to be all 'equally principal felonies,” and exc 
of clergy. Thee ſtatute of 27 ERlix. c. 2. makes the coming 
in of a Jeſuit enen the receiving or relieving him felenys 
and the contributing money to his relief a premunire. Acts 
of parliament may therefore diverſify the offences of acceſ- 
615. 4 op rs 4 at 
A ſtatute which excludes the principals from the benefit What acceſſa- 
of clergy, does not thereby exchale the acteſfaries hefore or rieb ure entitled 
aſter ;- nor does a ſtatute, excluding the acceſſaries, thereby e leg. 
exclude the principal. 2 Hau. 3144242. 
An eel ſhall not be outlawed in appeal, till the prin« 
cipal is attainted; - Stat. oft. 13 Ed. 1. c. 14. 
- Accefſaries/in petit trenſon, murder, and robbety, not to 
have clergy. 4 and 5. Pb. and M. c. 4. Nor acteflaries to 
horſe dealt e. g6hnentn nd ON ot 
Where tlie principal felon has his clergy, &c. the acceſ- 
ſary may be proceeded againſt. 1 Anne fat. 2. c. 9. 
Acceſſaries in piracy may be puniſhed-as pirates, by the 
11 and 12 . c. 7. f. 10. by the 8 G. 1. c. 24. they 
are deemed principals˖ . en Os nts 
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An acceſſary before the fact, is he who, being abſent at AtceBaries be- 

the time the felony was committed, doth yet procure, coun- 9 

ſel, command, or abet another to commit a felony. 5 
Thoſe offences, which, in the conſtruction of the law, are Unpremedi- 

ſudden and unpremeditated, cannot have any acceſſaries be- tated tto andes. 

fore, as killing a man per in fortunium, ſe defendends, or | 

manflaughter : and therefore if one man be indicted of mur- 

der, and another as acceſlary before if the jury find the for- 

255 | = = | mer 


3 er 


What cenſti- + That which makes an 
tutes an acerſ- mand counſel; abetment, or procurement by one to another to 


Where one kind If a perſon commits the ſame felony which another com- 


mer gui of manſlaughter; there ſhall-be.no 11 of | 
. the . be forthwith-diſcharged. 1 H. H. 616, 


ibefore the fac ia com- 


a commit, when the commander, counſellor, or adviſer is ab- 
ſent at the time of the felony committed; for if he be pre · 
ſent he is a principal: and arſe words which imply a 
bare permiſſion make not an acceſſary z as if one man ſhould 

ſay I will kill A. B. and another replies, you may uſe 
12224 this does not make the later accllry. 

1 H. H. 616. 
A perſon abſent * 2 — may be principal 3 as 
may be 2 poiſon with any thing in order to poiſon an- 
ves it, though not preſent when it is taken: 
by and ſo it ſeems are all chat are valle when the poiſon is fo 
infuſed,” and conſenting thereunto. Hals Pl; 216. 
Zut if a perſon buy the poiſon, knowing and conſenting 
| to the deſign,” and vers it to another to mingle and a 
tit in his abſence, here, it ſeems, he is only acceſſary be 
the fact. MHale's Pl. 616. 

If 2 perſon commands or counſels another u eit 
felony of one kind, and he its a felony of another kind, 
the former is not acceflary;/as if A. commands B. to ſteal 
; _ _ B — burglary = — = Plate, A. is ac- 
eeſſary to the ut not to t 3 IAH. 51. 
IFA. commands B. to beat C. and B. N 
he dies, A. is acceſſary, becauſe it may be a e con- 
ſequence of his beating. Staundf. P. C. lib. 1. c. 45, 
So if A. commands B. to rob C. and in robbing him B. 
5 _ him, A. e N e murder. Plowd, Com, 475. 
romp. 43. b | 
17 K. commands B. to burn the houſe of C. and B. kills, 
robs, or ſteals from C. A. is not acce ; for it is an of- 
fence of another kind ; ſo if A. com B. to ſteal the 
horſe of C. and he ffeals his cow, A. is not . 
Plowd. 475. Saunders' , Caſe. | 


EF! 


norm ne. manded or counſelled to be done, though he does it at an- 


other commit - other time, or in another place, or in another manner than 
ted. was commanded or counſelled, yet ſuch perſon commanding 
or "counſelling thall be acceſſary; as if he commands or 
_ counſels to kill a man by poiſon, and he kills him with a 
dagger; or to kill him by the highway, and he kills him in 
his houſe ; or to kill him on one particular day, and he kills 
him on another day; in theſe and the like caſee he ſhall be 
acceliary. . Dalt, Co 161. K 5 
ä * ut 
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Aecoſſary. 


Bat, if ere B. 9 C. 1 B. 9 kills! 
D. or in ſtriking at C. A. is not ac- 
| to the murder, of ; becauſe it Perf I in the perſon. 
2 7 l Plowds: r Sond ee Gn er 
Vet if a woman is with child, and any perſon ſhould, before Of encouraging 
the birth of the infant, counſel or adviſe her to kill it uhen murder by a 
born, and ſhe ſhould kill i it in purſuance of ſuch advice, . 
perſon is acceſſary to the! W J for the influence; of the 
felonious. advice 1 till the child was born; makes 
the adviſer as much a felon as if he had given his advice after 
the birth. nil Haw. Ty Dyer 186. Co 8. A: 3 +. 
Neyertheleſs, if a man counſels or commands another to Where an order | 
kill, a perſon, and, before he has killed him, he who coun- to commit mur- * 
ſelled or command it, repents and countermands it, charg- — iy 8 
ing him not to kill him, and et after that he kills him; ſuch 
perſon, countermanding ſhall not be adjudged acceſſary to | 
the murder; for, generally, the law adjudgeth no man ac- 
0 7570 to a felony before the fact, but ſuch as continue in 
; Fee ee fclony is done ea. 2. 
Dali. c. 161. Na 
12 perſon lets out à wild beaſt, or afpglogs A madman to Letting looſe | 
kill others, whereh are killed, he ele out the wild wild beaſts, &c. 
beaſt, or emp. aig * adman, is principal in this caſe, 
though nts on N the inſtrument cannot be. a pcincapsl. 
| Dali. . 10 
And if any one ball command another to beat a third 
perſons, and che party commanded kills him or beats him to 
zich a degree. that he ſhall die in conſequence thereof, the 
puſon commanding.ſhall be acceſſary to the murder: for it 
: oy . in beating a n that he may die thereof. 
E 4 
\ Iffeveral perſons come: to commit an unlawful att, and 
are peſent when, the felony is committed, though it is done 
by ane man, they are all principals. Hale's 275 N 
ZBeo it one ſhould moye or encourage the other to ſtrike; 
or if on preſent did nothing, but yet came to aſſiſt the 
party if wedful 3 or if one holds the party while the feloen 
ſtrikes hin; or if one preſent delivers his weapon to the 
other that rikes: for ey ar n prejent, ee. eee 
com Js Jo, £16... n 
cral \erfons ſet out t hers. or in ſmal flees. 8 
upon one Ootenon deſign, 1 — it be murder . uniting L 
felony: or for ay — purpoſe unlawful in itſelf, and each mit an nolawal. 
takes the party gned him; ſome to commit the fact 1 equally 
others to to prevent a ſurprize, or to ſavour the | 
clcape of thoſe No are more r. engaged; if 2 


\ - 


3 


tended to give countenance, encouragement, and protection 
to the whole gang, and to inſure the ſucceſs of this common 


though he did not hinder the ſelony, he is neither principal 


Concealing a fe- 
- -Jony, how pun» 
Auhable. 


CM & 


Only in felonies. 


3 an For if a perſon barely receives, comforts, or coneals an 


offend. gnilty 
ol ſmall crimes. 


7 


Not diſcovering 


a felon. 


fender maybe indiched, and, upon his com non fined and 


fat be commited; t 
at it: for it conſtituted one common cauſe z each man pe- 


Co &+ Hale's. Pl. 615. 


Atteſlary. 


are all in the eye of the law, preſent - 


rated in his ſtation, at one and the ſame inſtant towards the 
ſame common end; and the part which each man undertook 


enterpriae. Fofter*s Crown Law, 350. i 
But, if one came caſually and was not of the confedericy, 


nor acceſſary, though he did not apprehend the felon ; but, 
for his negligence; he is puniſhable by fine and impriſonment. 
D, er Hr 
It ſeems agreed that he who barely conceals a felony, 
which he knows to be intended, We of only a miſ- 
priſion of felony, and ſhall not be adjudged an acceſſary; 
for this is not procuring, counſelling, or abetting. 2 Haw. 
SUP „ b ht 2499799548 * e 
He who is an acceſſary before is a greater offender than 
he who is an acceſſary after; and therefore, in many caſes, 
clergy is taken away from acceſſaries before, which is not 
taken away from acceſſaries after ; as in petit treaſon, mur- 
der, robbery, and wilful burning, by 1 and 5 Ph. and M. 


4 1 
III. Acceſſaries after the Ku. 


Acceſſary after the fact is where a perſon knowing the fe- 
lony to be committed by another, receives, relieves, com- 
Forts, or — 5 0H FRA 

This holds place only in felonies, and in thoſe felones, 
where by the law judgment of death regularly ought tcen- 
ſue; and > gw there is no acceffary in petty lareny. 


i 


offender, guilty of any common treſpaſs, or inferi« crime 
of the like nature, though he knows him to be gilty, and 
that there is a warrant out againſt him, yet he is ot an ac- 
ceſſary to the offence ; but he may perhaps be inictable for, 
a contempt of the law, in hindering the due curſe of juſ- 
tice, 2 Haw. R e 

Or, if a man knows that another has commtted a felony, 
and does not diſcover it, this does not makehim an acceſ- 
ſary after, but it is a miſpriſion of felony, fc which the of- 


impriſoned, 1 H. H. 618. | 
| | And 


[ S 


eee 9» 
Andl if A. fee. commit a felony, but conſents not, nor 
yet takes care to apprehend him, or to levy hue and cry 
after him, or upon hue and cry levied does not purſue him ; 
this is a negle& puniſhable by tine and impriſonment, but it 
will not make A. an acceſſary after. 1 H. H. 618. . 
To aſſiſt a known felon with a horſe to ride away with, 
or with money or victuals to ſupport him in his eſcape, has 
been held to be accefſary. 2 Haw. 317. 
If B. commits à felony, and comes to the houſe of A. he- Sufferinga felon 
fore he is arreſted, and *. ſuffers him to eſcape without ar- to ſcape. 
reſt, knowing him to have committed a felony, this does 
not make A. acceſſaty; but if he takes money of B. to ſuffer 
him to eſcape, he becomes acceſſary. And fo it is if A. 
ſmuts the fore door of the houſe, whereby the purſuers are 
deceived, and the felon has opportunity to make his eſcape; 
this makes A. acceſſary; for here is not a bare omiſſion, but . 
an act done by A. to accommodate his eſcape. 1 H. H. 619. 1 
If a man has goods ftolen from him, and he receives his Of — . 
= goods again fimply, without engaging to favour the felon cute on Fine 
in his proſecution, this is lawful ; but if he receives them conditions. 
upon agreement not to proſecute, or to proſecute faintly, 
this is theft-bate, puniſhable by fine and impriſonment, but 
it does not make him an acceſſary. 1 H. H. 619. Fitz. 
= Coron. 353. But if he takes money of him to favour him, 
WW whereby he eſcapes, this makes him acceſſary. Dall. c. 
255 r ˙ kn fo 
If a man be committed for felony, and his friends ſhould Tampering 
write to the witneſſes not to appear againſt. him; this does with witneſſes 
not make his friend an acceſſary, but it is a miſdemeanor. 
puniſhable by fine and impriſonment. 3 Int. 139. _ 
It ſeems to be a ſettled point that whoever reſcues a felon 
from an arreft for felony, or voluntarily ſuffers him to 
eſcape, is an acceſlary to the felony. 2 Haw. 318.- T4 
A man may be an acceſſary to an acceſſary, by receiving 
him knowing him to be an acceſſary to felony. 1 H. H. 622. 
By the 3 and 4 . c. 9. receivers of ſtolen goods, Enow- Receivers of 
ing them to be ſlolen, are to be deemed acceſſaries after the _ | pa: : 


| ij | Va deemed acceſ- 
fact, and ſuffer as fuch. But becauſe theſe receivers often farics after the 


concealed the principal felons, and thereby eſcaped being fad. 
puniſhed as acceſſaries ; therefore by 1 Ann. c. 9. it is en- 
acted, that whoſoeyer ſhall buy or receive ſtolen goods, 
being them to be Holen, may be proſecuted for a miſde- 
wy meanor, and puniſhed by fine and impriſonment, though 
| 'n es felon be 2 ce, 0 : and this ſhall exempt 
em from being punilhed as acceſſaries, if the principal ſhall 
= 2tcrwards be comvifted, * ä * 

7 on 


Accoſſary: 


But by 5 Ann. c. 31. it is enactad, that if any perſon 
ſhall egen or buy knowingly any ſtolen cn goods 0 or knows» 
to] harbour or conceal any felon, he ſhall be taken as acy 
cellary to the felon, and ſhall ſuffer as à felon. This ſta» 
tute, however, does not take ur ans — N of 


By 4 Geo. I. c I. ſuch perf . for 
5 5 ears; and by the in kg" N it is allo enacted, 


that whoſoever ſhall Ale a reward under the pretence.of 
helping any one to ſtolen goods, ſhall: ſuifer as a — as if 
he himſelf had ſtolen the Said goods; unleſs he. cauſe ſuch 
ſelon to be apprehended and brought to e E s evi- 

dence unk him. Upon this clause 0 
Wild was convicted and executed in 10 G. 1. 1 

Buying goods at an under value is e r 

that the buyer knew them to be ſtolen... 1 H. 1 6199 
A wife not an It ſeems agreed that the law has ſuch ar d to that duty, 
| neceſſary to her and affection which a wife owes to her h A8 not to 
— make her an acceflary to felony by any receipt given to her 
de. © huſband; yet if ſhe be any way guilty of procuring her huſ- 
© + 2 band to commit it, it ſeems to make her an acce before 
the fact, in the ſame manner as if ſhe had been ſale. It 
allo ſeems. reed that no other Na ee that of a 


+4 04. 


or a Hanes a 4 ea or even a huſband a wife, — are 
5 acceſſaries in the fame manner as if they 900 you e 
7 fſtrangers to each other. 2 Haw. 30. 
Ik̃kf a huſband and wife both receive a felon tree 2 05 it 
mall be deemed the act of the huſband only. 2.5 .. 
But if the wife alone, without the Nu ring of the huſ 
band, ſhall receive any other perſon being a felon, the wiſe 
ſhall be acceſſary, and not the huſband. jon H. H. bat. 
If a felon be in priſon, he who relieves him with neceſ- 
fary meat, drink, or cloaths, for the ſultentation of lite, is 
not acceſſary. 80 if he be bailed out, it is lawful to relieve 
and maintain him. 1 H. H. 620, | 
A perſon who ſhall convey inſtruments to afelon in gaol, 
to break priſon and make his eſcape, or ſhall bribe the jaolex, 
to let him N is an acceſſary. H. H. 6224. 


How to proceed againſt dceewies 


». 


Bailing accel- By 3 Ed. 1. c. 1 8. it is enacted, that thoſe N are 
farics. coiled of the receipt of felons, or of commandment, or 
force, 
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force, or of aid in felony done, mal be. bailable ; but this 


' ſeems to be only where, it ſtands indifferent whether the 
party be guilty or innocent: for if there are ſtrong preſuinp- 
2 Haw. 102. 


ions of guilt, it ſeems he, is not bailable. 0 
* 34 I; e. 15. the acceſſary could not be tried, un- Acceſſaries may 


leſs the principal were attainted. 2 nf. 183. But by aura 


1. Hun. flat. 4. c. 9. / I; if the principal be convicted, or not ;mtainted. - 


ſtand mute, or peremptorily challenge more than twenty of 
the jury, the acceſſary may be tried and puniſhed as if the | 
principal had been attaiuted; and this although the prin- 


_ cipal may be admitted to his clergy, pardoned, or otherwiſe 


. - Heretofore a perſon ſtanding mute upon an arraignment | 
of felony, was liable to a ſtrange and cruel kind of puniſh- 


ment, by preſſing, famine, and cold. And the reaſon of 
this terrible judgment was, becauſe they refuſed to ſtand to 
the common law, of the land. 2 Inu. 178, 179. And this 
ſome perſons endured, for the ſake of their children or other 


kindred; becauſe in ſuch cafes they forfeited their goods 


only, and not their lands; for lands could only be forfejted 
by attainder. But now, by the 12 Geo. 3. c. 20. if any 


. perſon, being arraigned on any indictment or appeal for fe- 


lony, or on any indictment for piracy, ſhall upon ſuch 
judgment ſtand mute, or will not anſwer directly to the fe- 
lin or piracy, he fhall be convicted of the offence, and the 


| court ſhall thereupon award judgment and execution, in the 


fame manner as if he had been convicted by verdict or con- 
feſſion; and ſuch judgment ſhall have all the ſame conſe- * 


quences, as a conviction by verdict or confeſſion. 


But in the caſe of ſtolen goods, if the principal cannot be Receiser of 


| taken, the buyer or receiver may be proſecuted as for a ſtolen goods 


miſdemeanor, to be puniſhed by fine and impriſonment, or bes * 
ſuch other corporal puniſhment as the court ſhall think fit, vo mac 
although the principal be not convicted; which ſhall ex- 
empt the offender from being puniſhed as r if the 

nn 


| principal be afterwards taken and convicted. 1 


fat. 
2. c. 9. /. 2. 5 Ann. c. 31. f. 6. And by „at. 29. 0.2 . 
c. 30. the receiver of ſtolen lead, iron, copper, braſs, bell- 
metal, or ſolder, may be convicted, though the principal 


is not, and ſhall be tranſported for fourteen years. 


By the 10 G. 3. c. 48. any perſon who ſhall buy or re- 
ceive any ſtolen jewels, gold or ſilver plate, or watches, 
Snowing the ſame to have been ftolen, ſhall, in all caſes 


where ſuch articles have been feloniouſly ſtolen, accom- 


panied with a burglary actually committed in ſtealing the 
lame, or ſhall have been feloniouſly taken by a robbery on 
| | | | | —_ 


At teſlary. 
| the highway, be triable zs well before convidtion of the 
principal felon, whether he'be in or out of cuſtody, as 'after 

his conviction; and if ſuch perſon ſo buying ſhall 'be cons 
victed thereof, he ſhall be Baue) of felony, and tranſported 
for fourteen years. 
By the 2 and 3 Ed. 6. c. 24. 72,3. ee v ends n 
feloniouſly ſtricken or poiſoned in one county, and” dies 
thereof in another, the 3 may be ind 00 abend 


county where the death happene 
Of murder in Or, if a murdet or felony be committed in one evanty; 6 


the acceſſzry in And the perſon ſhall be acceffary in another, the 
another. may be indicted in that where he was atceſfury: and the 
judges of aflize, or two of them, of the eoanty/ where the 

offence of the acceſſary ſhall be committed, oh ſuit £6 them 

made, ſhall write to the keeper of the recdtds, where: the 

principal ſhall be convicted, to certify them whether ſuch 
principal be attainted, convicted,” or other wiſe diſehar 
which he ſhall certify under his” "ſeal." 2 and 3 2E 1.6. 
* Mani m Suma 14 ” N 
kh beſt and moſt uſual wy nts indict e aceſſary 
in the ſame indictment with the principaF; it may however 
be done in another indictment; but ſuch -indiamene” muſt 

contain the certainty ang kind of the pri felony. 
| | 1 ct 7 Dank 2:51 Di: 
Acceſſary may The acce! mall not be confiialtied to arfwer to his 
May ui the indictment till the principal be. tried; but, if he will wave 
4a chat benefit, and put himſelf upon his trial, before'the prin- 
cipal be tried, he A and his acquittal or conviction on 
- ſuch trial is good. ut it ſeems neceſſary in ſuch eaſe'to 
reſpite judgment till the principal be convitted and attainted ; 
for if the principal be afterwards acquitted, the eonviction 
of the acceſſary is annulled, and no judgment _— to be 
given againſt him; but if he be acquitted of the acc 

that acquittal is good, and he ſhall be diſcharged, 1 H. 1 . 
623, 624. 
Principal muſt It Ros to be ſettled, that if the principal ard eee 
be firſt con- appear together, and the principal plead the general iſſue, 
1 the acceſſary fhall be put to-plead alfo ; and chat, if he 
likewiſe plead the ge eneral iſſue, both may be tried by one 
inqueſt ; but that the principal muſt be firſt convicted, and 
that the j jury ſhall be charged, that if they find * principal 
not guilty, they ſhall alſo find the acceſſary hot | guilty, 

But it ſeems agreed, that if the principal plead rh > n bar, 

or abatement, or à former acquittal, the acceffary ſhall not 

de forced to anfwer till that plea is determined; for if it be 


+. fount for the — the acceſſary is conſequently diſ= 
- —_— EY, 


Acteſſarv. „ 
charged: if againſt the principal, he ſhall afterwards plead | 
9 the felony, and may be acquitted. i H. H. 624. 


2 Haw, 3423. 222 r 
Should the principal be erroneouſly attainted, yet the ac- 


| ceſlary ſhall be put to anſwer, and ſhall not take advantage 
of the error in that attainder; but the principal reverſing 


the attainder, reverſes. alſo the attainder of the acceſſary. 


I H. H. 62 "Walls; Su A | 4 
It is cas obſerved, by ſir Michael Foſter, that if the Acceffary may 

principal and acceſlary are joined in one indictment and tried + or | 

together, there is no room to doubt whether the acceſlary” 


may not enter into the full detence of the principal ; and 

avail himſelf of every matter of fact, and every point of law 

tending to his acquittal. Foſt. 365. FREY Y „ 3 
But when the acceſſary is brought to his trial, after the What indi- 


ment is ſuſſii - 


conviction of the principal, it is not neceſlary to enter into cent after con- 


2 detail of the evidence on which the convichon was found- viction of the 
ed. It is ſufficient if the. indictment recites, with proper Principal. 


certainty, the record of the conviction. This is evidence 


againſt the acceſſary, ſufficient to put him upon his de- 


j | fence, 14. 


If it ſhould come out in evidence upon the trial of the 


acceſſary, that the offence of which the principal was con- 
victed did not amount to felony in him, or not to that ſpe- . 


cies of felony with which he was charged; the acceſlary 


* avail himſelf of this, and ought to be acquitted. 74. 


A. be indicted as principal, and B. as acceſſary before 


or after; and both be acquitted, yet B. may be indicted as 


principal, and the former acquittal as acceſſary is no bar. 


hy H. H. 625. 


But if A. be. indicted as principal and acquitted, lord 
Hale ſays, he ſhall not be indicted as acceſſary before: and if 


he be, he may plead his former acquittal in bar, for it is in 


ſubſtance the ſame offence. 1 H. H. 626. 
Sir Michael Foſter however obſerves, that in the eye of Offences of 
the law, the offences of principal and acceflary ſpecifically Principal aud 


differ ; and if a perſon indicted as principal, cannot\be con- Hara dent | 


victed upon evidence tending barely to prove him to have 
been acceſlary before the fact, which muſt needs be admitted, 
it does not appear how an acquittal upon one jnditment, 


. 


to try him on the conviction of one, before all of t 
appeared ; becauſe heceby he may be ſubject to the | 


can be a bar to à ſecond 
anc... A&M. - 
It does not ſeem reaſonable, ſays Mr. Hawkins, wher 
perſon is charged as acceſſary to more than one pr 


for an offence ſpecifically differen 


fame offence. 


Acquittal, what. 22 ſigni 


Acquittal in fa#, is when by verdict a perſon is found wor 


Where a fclon is 
indicted in two 
counties for the 


de 
order, at the end of the Fourth Volume. 


Acquittal. 
and hazard of two trials for his life for the ſame offence, con- 
trary to the general courſe of law. 2 Haw. 325. | 
But if a man be indicted as acceſfary to two or more, and 
the jury find him acceſlary to one, it 1s a —_ verdict, and 
judgment may paſs upon him. Fo. 36. v. aber 


| i * — 
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Acquittal. 


A EQUITTAL, from the French acquitter, and the 
Latin aquietare, to acquit or diſcharge, in the moſt 
Featicn, is taken for a deliverance and ſetting 
ree of a perſon from the ſuſpicion of guilt ; as he who on 
trial is diſc of a felony is ſaid to be acquitted of 
felony : and, if he be drawn in queſtion again for the ſame 
crime, he may plead auter forts acguit; as his life ſhall not 
be twice put in danger for the ſame offence, Acquittal is 
two-fold ; acquittal in /aw, and acquittal in Fa. Acquit- 
tal in law, is when two are indicted, the one as principal, 
and the other as acceſlary ; the principal being diſcharged, 
the acceſſary, of conſequence, will be acquitted by — 


guilty of the offence whereof he is charged. 2 Ia. 385. 
Staundf. Pl. Cor. 168. 5 
But in murder, if a man is acquitted, appeal may be 
brought againſt him. 3 Iuſt. 273. ix 
If A. be indicted in the county of B. for a robbery, or 
other felony, ſuppoſed to be committed at D. in the county 
of B. and be acquitted ; and he ſhall be afterwards indicted 
for a robbery, upon the ſame perſon, in the county of B. 
but at another vill, yet he ſhall plead auter foits acguit, not- 
withſtanding the variance of the vill, and may aver it to be 
the fame; but, if he be afterwards indicted in the county of 
C. for a robbery ſuppoſed to be committed in the me 
county of C. (as it muſt be) he ſhall never plead auter foirs 
acguit of the ſame robbery in the county of B. for the juſ- 
tices of the county of B. can only enquire concerning a fe- 
lony in that county, and therefore it can never be averred 


ou! 
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®* Precedents - 2 — nog . and — &c· 
will be given at the concluſion of the w o prevent disjundt ion and 
terruption in the reſpectivt beads treated of, all the precedents, which will 

very, numerous, will be given in one point of view, and in Alphabetical 


% al 


| 1. „ 3 8 ; - | : 
* Addition. Af 
. \ ö a | | | . 5 
to be the ſame : but it is ſaĩd to be otherwiſe in an appeal. : - 
PE TOR ot et . 
It a perſon. is lawfully acquitted on 2 malicious profe- 83 
cution, he may bring his action, &c. for damages, after he may bring his 


has obtained a copy of the indictment, and the judge's cer- action. 
tificate : but it is Paſta for the judges of woah. 


very to 
deny a copy of an acquittal to him who intends to bring an 
action thereon, FT: 51 was probable cauſe for a cri-, 
= roſecution. A RR = * | 
4 n indicted his mother for poiſoning her huſ- Damages rec. © _ 
band and his father, and- ſhe, being acquitted, brought an —— 5 alter ac- i 
| action for a malicious proſecution againſt him, and reco- * -* 
= vered damages; and he, to requite her kindneſs, brought an ; 
appeal of murder, on which the was tried, convicted, and 
* executed. Cro. Car. 383. 158 Wn | 
Hd An apptal being the ſuit of the party, as well as of the In wo — 
1 king, the king cannot pardon an offender found guilty upon N | 
an appeal, as he may when found. guilty upon an indict- | 
ment; for in ſuch caſe, he can only pardon for himſelf, | 
not for the party. 2 Haw. 155. 5 | 


— 


„— 


£14 a | * * Hf 
4 Addition. 


THE meaning of addition, in a legal ſenſe, ſigniſies a title Addition, mean- 
given to a man, beſides his Chriſtian and ſurname - ing of. 

ſhewing his eſtate, degree, myſtery, trade, place of dwelling, 
Kc, As for example, additions of eſtate are yeoman, gentle 
man, eſquire, and the like: addition of degree, are names 
of dignity, as knight, baronet, baron, earl, marquis, duke : 
and additions of myſtery are, printer, painter, maſon, car- 
: difliller, &c. for myſtery is the craft or trade where- 

y a man gets his living. Addition of towns, as Landon, 


1 


= £ri/ol, Cbeſter, Northampton, &c. And where a man has | 
= 32 bouſhold in two places, he ſhall be ſaid to dwell in both I. 
= them; conſequently his addition in either will be ſufi= _ og 
F . 2th 
Tuat every perſon may be known, and bear his own-bur- Addition by h 
den, it is provided by the 1 H. 5. c. 5. that, in every ori- ſtatute. 
& ginal writ. of actions perſonal, appeals, and indictments, in ; 
= which the exigent ſhall be awarded, to the names of the de- 
= f5odants of ſuch writs, appeals, and indictments, additions 

Kall be made of their eſtate ot degree, or myſtery, and el 
5 | tne 


. " ö * 


Addition. 
the towns, or hamlets, or places, and counties of which 
they were or be: and if by proceſs upon the ſaid original 
writs, appeals, or indictments, in which the ſaid addition 
be omitted, any outlawries be pronounced, they ſhall be 
void and fruſtrate; and before the outlawries pronounced, 
the faid writs and indictments ſhall be abated by the excep- 
tion of the party. «SS | 
The exigent is a writ whereby the ſheriff is commanded 
to proclaim the _ in the county court, in order to his 
being outlawed : by theſe words the act only extends 
to caſes where proceſs of outlawry may be awarded; and 
therefore it does not extend to an indictment for encroaching 
on the highway; becauſe in that caſe proceſs of outlawry does 


not lie, but a diſtreſs. Croke, Elix. 148. 
By common By the common law, every natural man, having no name 
a, EET. dignity, ought to be named in all original and other ſuits 
by his Chriſtian name and ſurname, and that, before this 
act, ſufficed ; but, if he had a name of inferior Ain (as 
knight or banneret) he ought to be named by his Chriſtian 
name and ſurname, and by the addition of his name of dig- 
nity. 2 Inft. 666, © | — ol 
A duke, marquis, earl, viſcount, or baron, might by the 
common law, be named by his Chriſtian name and that ot | 
his dignity ; as William duke of C. 2 Inf?. 666. 
- Where ſeveral defendants of different names have the 
ſame addition, it is ſafeſt to repeat the addition after each 
of their names, applying it particularly to every one of them. 
2 Haw. 187. Ws 3 
If there be a corporation of one ſole perſon, who has a 
fee ſimple, and may have a writ of right, he may be named 
by the common law by his Chriſtian name, without any 
ſurname, as John biſhop of P. 2 I. 666. wt 
If there be a corporation aggregate of many able perſons, 
as mayor and commonalty, dean and chapter; the mayor 
or dean need not be named by his Chriftian name, becauſe 
ſuch corporation ſtands in lieu both of the Chriſtian name 
and ſurname. 2 In. 666. | 
Father and ſon If a father has the ſame name and addition as a defendant 
the ſame name being his ſon, the action is abateable unleſs it has the addi- 
aud addition. tion of the younger to the other additions; but where the 
father is the defendant, it is faid there is no need of the ad- 
Ong * of the elder. 1 N e 8 . 
uire a  Efquire is a addition; and the eldeſt ſons of peers, in 
Ales 9 i -time e fathers, are in law only eſquires, though 


16 


9 


their eldeſt ſons in perpetual 


Many are eſquires by virtue their office, as juſtices of 


Addition. 9 


$0 are the eldeſt ſons of knights, and their eldeſt ſons. 


the peace, and others who bear any office of truſt under the 
rown. 1 Bact.. 45. | 

s Ale ſuch as 75 — eſquires by the king, with a col - 
lar of 88 of filyer, as the heralds and ſerjeants at arms. 
Canb. Brit. ſ. g. and 2 Inſt. 595. 

The chief of ſome ancient are likewiſe eſquires 
by preſcription. Id. 

Barriſters at law, in the as of parliament for poll 
money, were ranked among eſquires. 1d, 


Thoſe who bear any ſuperior office in the commonwelth, 
as high-ſheriff of any county, who, as ſome hold, retains | 


me title. of eſquite during his life, in reſpect of the great 


eh ven 


truſt he has had of the poſe comitatus. Id. 

It ſeems clear that no one can be well deſcribed by the 
addition of a temporal dignity of any other nation but our 
own ;. becauſe no ſuch dignity can give a 75 an higher ul 
here, than that of ap eſquire. 2 Haw. 

Gentleman and gentlewomah are good —ꝗ—— The ad- Cndeman, 
dition of knight is ancient, but of e/quire or gentleman rare 
before the 1 H. 5. c. 5. See 2 Far. 1»/t..599, and 667, 
where we read John Kingſton made gentleman by king 


W Richard 2. Pat. 13. Kic. 2. part. . 13. intus. 


But, gentlemen, ſays fir Thomas: Smith, are made good 
cheap in this kingdom; for Wwholoeyer ſtudieth the — of 
the realm, who ſtudieth in the univerſities, who profedleth Nr 
heral ſciences, and (to be ſhort), who can live idly, and with- _ 


out manual 2 and 1 — FP Elle char B&y and | 


Yeoman ang . are good — and are ap Yeoman, and 


onl to the =» and not tothe Woman. 2. Haw. 1 labourer. 


nder the denomination; of yeoman are e 


thoſe who haye free · hold land af forty. ſhillings a year, and 


thereby, heretofore-cquld ſerve. upon juries, and can yet vote 
requires on =P wakes Fs other act where he 
es one that is 4 and (awful an. I Blac 
e is a good addition of of a clergyman. 2 Inft. 0 45 Clerk, 
He who has taken 4 — in ejther of the uni ver (ties, 
ol 2 L 304 


I Blac 
ol. I. (1. l on! 2 Wey, 


— 
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Addition. 


Widow, or ſingle woman, or (as ſome ſay) wife of ſuch 


18 


Widow, or 


_ fingle woman. a whe, are all of them good additions of the eſtate or de res 


of a wemay ; but no ſuch like addition is good for the 
and degree of a man. Alfo 0 ſpin 1 is a good addition of a 
woman. 2 Haw. 188. 
* Spinſ/ter is the addition uſually given to all unmarried wo- 
men, from the viſcount's daughter downward. Yet Sir 
Edward Coke fays, 'g#nero/a is a good addition for a gentle- 
woman, and that if they be named /pin/ter in any original 
writ, appeal or indictment, they may ne and quaſh the 

ſame. 2 In/t. 668. 

Myſtery, what. © The word myſtery ede all lawful arts, inndes, and oc- 
cupations, as taylor, merchant, mercer, pariſh-clerk, ſchool- 
maſter, huſbandman, labourer, and the like. 2 Haw. 188. 
But ſervant, groom, or farmer, are not additions within 
the act, becauſe they are not of any myſtery. - And, cham- 


ales 


berer, butler, pantler, or the like, are additions of offices, A 


and not of any myſtery or occupation. 2 / fl. 168. 
Neither * the act of 1 H. 5. c. 5; extend to unlawful 
practices, as extortioner, maintainer, thief, vagabond, he- 
- retic, and ſuch like. 2 Haw. 188. . 
Where a man Where à man has ſeveral arts, trades, - or occupations, he 


| has ſeveral may be named by any of them; but, if a gentleman by birth 
trades &. be a tradeſman, he not be named by his trade, but by 
the degree of gentleman ; becauſe it is worthier than the ad- 
dition of any myſtery. And in a man hall be 

named by his worthie title of addition. 2 Inſt. 668, 669. 
Addition of With reſpect to the addition to towns or hamlets, if there 


"_ and ham- are two towns in a put of the ſame principal name, with 
” different additions to. diftinguiſh them from each other, as 
| Great Dale and Little Dale, or Upper Dale and Linver 
Dale, and the defendant be named only of the principal 
town without any addition, as of Dale only; the defendant 
may plead that there are two Dales in the county, and 
none without an addition. But if there are two towns of 
the ſame name in a coun Fs without any addition to diſtin- 
guiſh them, it may be ſufficient in ſuch caſe to name the 
defendent ee either of ſuch towns, without adding 
any thing to diſtinguiſh it from the other. 2 Haw. 189. 
Where a defendant lives in a hamlet of a town, it is faid 
to be in the election of the party to name him either of the 
hamlet, or of the town. 2 Haw: 189. 


1 The addition of a pariſh, if there are two or more towns 
in it, is not good; but if there is but e the addi- 


tion of parifh is good. 2 Iuſt. 669. 
The addition of the place of habitation of n wike; * ſuff- 
0 eiently ſhewo, by ſhewing that of her huſband ;- becauſe 


; it 


* 
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i ſhall be intended that the wife lives where the huſband —&—&* © 
= The addition ought to be as the degree, &c. of the de- Late of ſuch a 
ſendant was at the day of the indictment brought, and not 233 
ate of ſuch a degree or unten! but it is a good addition 

co name the defendant /ate of ſuch a town or place, e = 
men often remove 8 e 2 Inſt. 670. Lord | f 
8 Balmerino's Caſe, Sate Tr ialn vol. 9. p. 114. 4 
If. the defendant appears upon proceſs and plead, takin 
no advantage of an improper addition, he has loft the benefit 
WT thereof > but it ſeems that the bare appeatance of the party, 
WW without plea, does not fave the want of a good addition. 


1 2 Haw. 190. Hane 
EEC 
1 . e e e | | 
an A pPulter in fat. 1 H. 7. e, 4,'and in many other places Adultery, what 

WW = > termed Adoowiry, in Latin Adulterium, is properly the * > 


ſin of incontinence between two married perſons ; and if on- 
ly one of the erſons be married, it is nevertheleſs adultery : 
but in this faſt caſe it is called fingle adultery, to diſtinguiſh: 
it from the other, which is double. The Julian law, amo 
the old Romans, puniſhed adultery with death; but in mo 
countries, at this time, the puniſhment is by fine, and ſome- 
times A ena; : In England ie s puniſhable by fine, pe- 
RTCW F 
This crime was ſeverely puniſhed by the ancient Jaw of s 
| the land, but the preſent proceedings againſt adulterers are 
chiefly in the eccleſiaſtical courts. The moſt lucrative me- 
thod, however, of purſuing the adulterer, ſeems to be, thar 
of ialtituting an action againſt him in one of his majeſty's 
courts at Weſtminſter, by the (huſband of the adulterefs, 
WE for ſeducing and debauching his wife. The following is a 
WE remarkable inftance, 'whetein the damages were laid at the 
extraordinary ſum of ten thouſand pounds, and a verdict 
was given for the whole ſum. OO. 

N. 30 G. 3. Parſloe v. Sykes, The plaintiff was a grand - Frceff ve da- 
ſon of the late general Farlloc, and 3 captain in a regiment 1 in 
iy of drago0ns;—the defendant, che only fon of the opulent ar,. l. 

ſir Francis Sykes, bart. and a cornet in the fame regi- 8 
ment. It Was laid down by Mr. Erſkine, counſel for the | 
plantiff, as an indiſputable principle, that points of honowr 
ought, among military men eſpecially, to be attended to with 
ö the niceſt punctilio; and that the violation of them ought to 
de branded with the deepeſt ſtain of infamy, It appeared in 
5 e evidence 
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2 Parſloe, 'o Alon tr 


- abiltters; 


endende chat the defendant, ſoon after he joined the 1egi- 


ment at Dorcheſter, declared, in the meſs- room, before ſome 


of his brother officers, that he ſhould like to debauch theplain- 
tiff's lady that he was introduced to the plaintiff, and was 


in the habits of the cloſeſt intimacy in his family, while he 


continued i in the regiment. That the plaintiff was a gen- 


tleman; elegant in his perſon, accompliſhed in his manners, 
of the e firiQteſt honour and integrity, and of the moſt gene- 
rous and hoſpitable diſpoſition, It was alſo proved, that his 


la rz with the higheſt of her ſex, in point of agcom- 
_*pli 


ments, previous to this connection; and that ſhe was 


not only one of the moſt beautiful, but alſo one of the moſt 
chaſte and . of women. In addition to this, ſhe was 
the darling object of her huſband's fondeſt affection, and 


he had married her without a fortune. It appeared, that 


the plaintiff and his wife were admired by all who had the 
honour of their acquaintance, as the happieſt couple in the 


world an example of domeſtic felicity in the married 


life. It appeared alſo, from. the teſtimony of a number of 


the officers of the regiment and other witneſſes, that a more 


affectionate huſband could not be found than Mr. Parſloe; 
nor a more fond, faithful, and dutiful wife, than .Mrs. 


Parfloe ;—that the defendant was often invited, in common, 


wich his brother officers, to the plantiff's. houſe ; 'but that he 


never was N pin for any marks of favour or prefer- 
ence. It was made ct, 55 that the planti $ lady 
having been long indiſpoſed, and a change of air reſeribed 


for he benefit of her health, the defendant had a phaeton, in 
| which he often uſed to take Mrs. Parſioe an alti &, With the 


know and conſent of her huſband, Mrs. Parſloe was 
during the ſummer on a viſit at Windlor, at the bouſe of 


her ſiſter Mes. 1 the wife of captain Wallace, while 


Mr. Parſloe was on 
her brother-in-law and Ut 


uty BAC his regiment at wa te 
eath races, the defendant in b 


having gone to Aſcott 


[ro met them on the race ground, came up to Mrs. 


lloe x) d her ſiſfer, who were in captain Wallace's car- 

& 2g addreſſed them. Mis. Parſloe informed her ſiſter 
brother-in-law, that he had been a brother officer with 
Mr. Parſloe, and a particular friend; and that in conſe- 


; quency. of this, the defendant often Viſited Mrs. Parfloe 


her ſtay at Windſor, It was alſo proved, chat after 
this ſhe went with her huſband to Ipſwich, © and that the de- 
fendant came down to the races at that place, and viſited them; 
without any ſhadow of ſuſpicion That the lady of the plain 


tiff rode 1 the defendant on the WO Ts in his, car- 
f 'riage, 
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* ; 5 Adultery. 22 FEW: 21 
nage, attended by her huſband and others; and that during | 

WE the eveving previous to the elopement, it was ſettled that 
Mrs. Parſloe was to take an airing with the defendant on the 
next afternoon. . Accodingly the» defendant came to the 
a plaintiff's door by ſix o'clock, and Mrs. Parſloe aſcended the 
carriage; and to the inexpreſſible uiſh and irreparable loſs 
ot ber diſtracted and inconſolable h d, returned no more, 

che defendant having taken the plaintiff's wife to Thetford, 
Ss where he ſlept with her that night. From thence he brought 
ner to Oſborne's hotel in the Adelphi; and afterwards co- 

babited with her in lodgings in the neighbourhood of St. | 
WE James's Street, The defendant told a clergymen of Ipſwich, b 
at che Mount coffee-houſe, what he had done; boaſting of 
te excellence of his prize, and of the ſplendour of his tri- 
umph. He alſo declared, that his journey to Ipſwich had 
anſwered his purpoſe : and that Mrs. Parſloe lived with him 
in Bennet-ſ{treet, where he ſhould be glad to fee the wit- 
ness at dinner. He beſides added, that he had heard Mr. 
Parſloe, and his brother-in-law, Mr. Wallace, were in town, 
and he was ready to fight him, The Counſel for the defen= - 
WE dant endeavoured to mitigate the quantum of damages on the 
following grounds: — That Mr. Parſloe had been extremely 
negligent of his wife, and had allowed her to admit of the viſits 

of the defendant at improper hours; that though the defendant 

vas a young gentleman of great expectations, yet he was not 
in poſſeſſion of a ſingle guinea z and that a man who could 

not pay with his purſe, ought not to ſuffer in his perſon, — 

Theſe allegations, however, failed in the proof, notwith- 

= ſtanding the great experience, judgment, and ability of Mr. 
Bearcroft were exerted in their ſupport. Mr. Erſkine, in a 
a maſterly addrefs, in reply, bore down every thing before him, 
P by the powerful energies of the moſt perſuaſive eloquence. 
Lord Kenyon afterwards, in an admirable addreſs to the 

Jury, obſerved that the fact charged againſt the defendant, 

We was proved beyond all poſſibility of doubt. The only matter, 

We therefore, remaining for their conſideration, was the quantum 

ot damages. The caſe, he obſerved, having been eſtabliſhed, 

vuith many circumſtances of aggravation, it behoved the jury 

co mark their verdict with very exemplary damages. The 

accordingly, without going out of court, gave their verdi 

for the plaintiff, with ten thouſand pounds damages, being the 
ſum at which they were originally fad, MS. Cafe. | 
Ii is an additional aggravation to the crime of adultery in Adultery entails 
2 woman, that it not only entails a ſpurious race on the huſ- * {purivus race. 
band, for whom he is under obligation to provide; but alſo 
deſtroys * 8 and mutual endearment, which ought al- 
ways to ſubſiſt in the marriage-ſtate,” 3 Bac. Aby. 569. 

. E: 2 , 3 f 
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22 Adultery. | 
Puniſhment by By the canon lay, if any offend their brethren by adultery, 
+ Crauonlaw. whoredom, inceſt, or any other uncleanneſs, the church 

wardens ſhall preſent them to the ordinary, and they ſhall 
not be admitted to the holy communion, until they be re- 
formed. Can. 109. 6 bp a . 

If a wife go aWay, and remain with an adulterer with- 
out being reconciled to her huſband, ſhe ſhall loſe her dower. 


O | 


1 2 Jul. 4385. | | | 
= . Ie be a ſeparation for adultery a men/a & thora, the 
: nen & thora, iſſue born afterwards is preſumed primi facie not to be the huſ- 
= | | band's, unleſs it appear upon proof that the huſband, after 
8 ſuch ſeparation, did cohabit with his wife. 11 H. 7. 27. a. 
1 Rel. Abr. 359. 7 Co. 42. | | | 
A lewd woman, after her huſband's death, married her 
adulterer, and within fix months and a day after her firſt huſ- 
band's death had a child: it was adjudged the firſt huſband's, 
becauſe he had the dominion of the woman at the time of her 
conception. Palm. q. Co. Lit. 8. A 
Keeper of a But although lewdneſs be properly puniſhable by the ec- 
bawdy-houſe cleſiaſtical law, yet the keeping of a bawdy-houſe, comes alſo 
puniſhable. under the cognizance of the temporal law, as a common nui- 
| ſance; not only in reſpect to its endangering the public peace, 
by drawing together diſſolute and debauched perſons, but alſo 


| both ſexes. 3 Inft. 205. 1 Haw. 196. | 
Adulterers, &, Upon information given to a conſtable, that a man or wo- 
going to aſul- man are in adultery or fornication” together, or that a man 
pected houle. and woman of evil report are gone to a ſuſpected houſe toge- 


and if he find them ſo, he may carry them before a juſtice 


Haw. 61. = 
| Of proceeding To encourage proſecutions againſt perſons keeping bawdy- 
"_ 2 houſes, and other diſorderly houſes, by the 25 G. 2. c. 36, it 
by fat 25. C 2 ĩs enacted that if any two inhabitants of any-pariſh or place, 
| ying ſcot and bearing lot therein, give notice in writing 
to any conſtable (or other peace-officer where -there is no 
conſtable) of ſuch pariſh, of any perſon keeping a bawdy- 
houſe; gaming- houſe, or any other diſorderly houſe in ſuch 
pariſh, &c, the conſtable ſhall forthwith go with ſuch inha- 
bitants to a juſtice of the peace, and ſhall, (upon ſuch inha- 
bitant's oath before ſuch juſtice, that they believe the con- 
tents of ſuch notice to be true, and entering into a recogni- 
Zance in the penal ſum of 201. each, to produce material evi- 
dence againſt ſuch perſon) enter into a recognizance of ol. 
to proſecute with effect ſuch perſon at the next ſeſſions or 
| 2 | - aſhes, 


ther in the night, the officer may take company with him, 


to find ſureties of the good behaviour. Delt. c. 124. 2 


in reſpect of its apparent tendency to corrupt the manners of 


i " * | # 
n , : - 
A 


aſſizes, as to the juſtices ſhall ſeem meet: and on the con- x 
ſable entering into ſuch recognizance, the juſtice ſhall iſſue — 
his warrant for bringing the accuſed perſon before him, and : 
ſhall bind them over to appear at the ſaid ſeſſions or aſſizes; 
and ſhall alſo, if he thinks fit, demand and take ſurety for 
his good behaviour in the mean time. . 2 
And if the conſtable ſhall neglect or refufe, upon ſuch no- 
tice, to go before a juſtice, or to enter into recognizance, 
or ſhall be wilfully negligent in carrying on the proſecution, 
he ſhall forfeit 201. to each of the ſaid inhabitants. 
= And on trial any perſon may give evidence againſt the de- 
= fendant, notwithſtanding his being a pariſhioner, or having 
entered into ſuch recognizance. . 
| The conſtable ſhall be allowed all. the reaſonable expences 
of the proſecution, to be aſcertained by two juſtices; and 
ſhall be paid the ſame by the overſeers of the poor: and if 
ſuch perſon be convicted, the overſeers ſhall forthwith pay 
101. to each of ſuch inhabitants, on pain of forfeiting double 
to the ſaid perſons. * ; 

No indictment of ſuch offence ſhall be removed by any 
writ of certiorari. IE, - ; 

This act, which was to continue for only three years, was 8 
made perpetual by the 28 G. 2. c. 19. / 1. „„ "I, 

A wife may be indicted, together with her huſband, and wire may be 
condemned to the pillory with him, for keeping a bawdy- indidted With 
houſe ; for this is an ollence as to the government of the che Þulband. 
houſe, in which the wife has a principal ſhare; and alſo 
ſuch an offence as may generally be preſumed to be mana- 
ged by the intrigues of her ſex. 1 Haw. 2. > EIS 3 
If a perſon is indicted for frequenting a bawdy-houſe, it Frequenting 
maſt appear that he knew it to be duch a houſe; and it bawdy-huulcs. 
mult be expreſly alledged that it is a bawdy-houſe, and no | 
that it is ſuſpected to be ſo. Mood. b. 3. c. 3. SES 

On an indictment for keeping a diſorderly houſe, a female 1 
witneſs ſwore, in order to prove it a bawdy-houſe, that fine 
was the wife of a failor, and, during her huſband's abſence ns 
out of the realm, ſhe had often proſtituted herſelf there. | 
Lord Raymond faid, this was an odious piece of evidence, : 
and ought not to be heard. Barl. Bawdy-h. n 

A woman cannot, it is ſaid, be indicted for being a 
bawd A rev for that the bare ſolicitation of. chaſtity is 
not indictable. 1 Haw.. 196. 1 Salt. 382. 

I general, all open lewdneſs groſsly ſcandalous is pu- 
niſchable upon indictment at the common law. 1 Haw. 7. EY 
And offenders of n puniſhable with fine and Puniſhment. | 
F a : | "S's n im- | 
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24 : Afﬀeray, | 
impriſonment, and ſuch other infamous puniſhment as to 
the court in diſcretion ſhall ſeem proper. 1 Haw. 196. 
A man was indifted for open lewdneſs, in ſhewing his 
naked body in a balcony, and other miſdemeanours, and was 
fined two thouſand marks, impriſoned for a week, and bound 
to the good behaviour for three years. 1 Sid. 168, 


_ Aﬀray. 
1. What is meant by an Aﬀray. | 
II. When it may be ſuppreſſed by a Perſon who is not 
a Peace. Officer. Ro 


III. The Duty of a Conſtable in an Aﬀray. 55 
V. The Duty of a Fuftice of the Peace in an Afray. 


: 7 I. What is meant by an Afpuy. 


Meaning of AF RAY is derived from the French effrayer, to af- 
afiray. fright, and formerly meant no more; as where per- 
| - ſons appeared with armour or weapons not uſually worn, to 
the terror of others: and in this ſenſe the word is uſed in 
„ the ſtatute of Northampton. 2 Ed. III. c. 3. > 
What it is ac- But, according to lord Coke, an affray is a public offence 
cording to to the terror of the king's ſubjects and to called becauſe it 
lord Coke. affrighteth and maketh men afraid. 3 Inf. 158. 
Hence it appears that there may be an aſſault which may 
not amount to an affray; as where it happens in private, 
and is ſeen and heard only by the parties concerned, and 
therefore cannot be ſaid to be to the terror of the people. 
7 „ L Fd 8 bad ot —_ 
ifferent fro! An t is but a wrong to y, an is a 
an at. wrong to the commonwealth, and — both inquirable 
and puniſhable in a leet. It may alſo be. ſaid that an aſſault 
is but of one ſide, but an affray is the fighting of many to- 
gether. Coe. 1755 1 
How far words It is ſaid that no quarrelſome or threatening words what- 
8 zu ſoever ſhall amount to an affray; and that no one can juſtify 
120 laying his hands on thoſe who ſhall barely quarrel with an- 
gry words, without coming to blows z yet it ſeems that the 
conſtable may, at the requeſt of the party threatened, carry 
the perſon who threatens to beat him before a juſtice, in or- 
der to find ſurety, 1. Haw, 135. | 2% | 
e LEE It 
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ag 55 % | 
It is certainly a very high offence to challenge another, ed 
either by 0 6 2 ” 3 fight a due}, or to be the meſ- — 
ſenger of ſuch a challenge; or even barely to endeavour to 
provoke another to ſend a challe e, or to fight ; as by 
diſperſing letters to thut purpoſe, full of reflections, and in- 
ſinuating a defire to fight. 1 Haw. 1335. | 
= If ſeveral are aſſembled lawfully, without any ill intent, and None guilty but 
an affray happens, none are guilty but ſuch as act; but if fuch as act, 
W the aſſembly was originally unlawful, the act of one is im- 
putable to all. Per Halt. ch. j. 2 Salt. 595, | 
It ſeems agreed that if a : number of perſons, being met to- herein afſray 
gether at a fair, or market, &c. on any Jawful and inno- differs from a 
cent occaſion, happen, on a ſudden quarrel, to fall together riot. 
by the ears, they are not guilty of a riot, but a ſudden af- 
fray only, and only thoſe are guilty who actually engage in it 3 
| becauſe the deſign of their meeting was innocent and lawful, 
and the ſubſequent breach of the peace happened unexpect- 
edly, without any previous intention concerning it. 1 Haw. 
A | 524, K | 
2 If a number of people aſſemble together in a lawful man- 
ner, and upon a lawful occaſion, as for electing a mayor, or 
= the like, and during the aſſembly a ſudden happens, 
= this will not make it a riot; it is only a common affray. 
F | Lord Raymond, 965. - 1 | 
= Though bare words do not amount to an affray, yet it There may be 
ſeems certain that in ſome caſes there may be an affray, 22 fray with- 
_ where there is no actual violence ; as where a man arms by arming e a8 
= himſelf with dangerous and unuſual weapons, ſo as na- tocreate terror. 
SS turally to cauſe a terror to the people, which is faid to have 
= bcen always an offence at the common law, and is ſtrictly 
= prohibited by the ſtatute of 2 Ell. 3. c. B. in which it is en- 
= acted that, no man, of what condition ſoever, except te 
_ king's ſervants in his preſence, and his miniſters in execut- 
img their office, and ſuch as be in their company aſſiſting 
chem, and alſo upon a cry made for arms to keep the peace, 
ſhall come before the king's juſtices, or other of the king's 
miniſters doing their office, with force and arms, nor bring 
any force in affray of peace, nor go nor ride armed, by 
| night or day, in fairs or markets, or in the preſence of the 
= king's juſtices, or other miniſters, or elſewhere ; upon pain 
; to forteit tlieir armour to the king, and their bodies to priſon 
ö at the king's pleaſure, (The ſtatute of 20 R. 2. c. 1. adds 
= 2 ine likewiſe) And the king's juſtices in their prefence, 
ſmeriffs and other miniſters in their bailiwicks, lords of 
franchiſes and their balliffs in the fame, and borough-hold- 
ers, conſtables and wardens of the peace within their "ous 


Afray. 
ſhall have power to execute this act. And the judges of aſſtze 
may puniſh ſuch officers as have not done their duty herein. 
It has been held that no perſon is within the intention of 
this ſtatute, who arms himfelf to ſuppreſs dangerous rioters, 
rebels, or enemies, and endeavours to ſuppreſs or reſiſt ſuch 
diſturbers of the peace and quiet of the realm. 1 Haw. 136. 
The words in the ſtatute, in gray of peace, is improperly 
tranſlated from the old law French. Lord Coke ſays, in- 
| Read of effrayer de la pres, in the original it was efrayer 
de la pais : in affray of the country, or the people. 'There- 
fore he obſerves, that the writ grounded upon this ſtatute 
\ faith, in quorundam de populo terrorem. 3 Inſt. 158. 
Proper arms no No wearing of arms is held to be within the meaning of 
* this act, unleſs attended with ſuch circumſtances as are apt 
to territy the people; whence it ſeems clearly to follow, 
that — * of quality and others are in no danger of of- 
fending againſt this ſtatute, by wearing common weapons. 
I Maw. 15... 2050 
Though a man cannot juſtify going in ſuch armour in 
public, by alledging that he is threatened by any one, and 
that he wears it for the ſafety of his, perſon againſt ſuch aſ- 
fault ; but it has been reſolved that no one ſhall incur the 
penalty of the ſaid ſtatute for aſſembling his neighbours and 
friends in his own houſe, againſt thoſe who threaten to do 
him any violence therein, becauſe a man's houſe is his caſtle, 
1 Haw. 136. | 125 1 
Any juſtice of the peace, or other perſon empowered to 
execute this ſtatute, may proceed thereon ex efficio; and if 
he find any perſon in arms, contrary to the form of the ſta- 
tute, he may ſeize the arms, and commit the offender to 
Priſon. It has been held that he ought alſo to make a re- 
cord cf the whole proceeding, and certify the fame into the 
exchequer. 1 Haw. 135. | {> : 


II. When it may be ſuppreſſed by a Perſon who is not a 
ME 5 | Feace-Officer. - ru 


3 It ſeems agreed, that any one who ſees. others fight- 
_ = whe ing, may lawfully part $NA ay them till the heat is 
arc fighting. over, and then deliver them to a conſtable to be carried be- 
fore a juſtice, to find ſureties for the peace. 1 Haw. 136. 
And mer bare. And to encourage him ſo to do, if he receive any harm 
his lanes, if by the affrayers, he ſhall have his reward by law againſt 
injured. them: and if the affrayess receive hurt, by the endeayouring 
| only to part them, the ſtanders-by may juſtify the ſame, 
and the affrayers ihall have no remedy by law. 3 Inf. 158. 
Dek. 35. ? | $49)! þ 
70 ROE | But 


But if either of the parties be ſlain, or wounded, or ſo — 
ſtricken that he falls down for dead, the ſtanders-by ougbt 
to apprehend the party ſo ſlaying, &c. or to endeavour the 
fame by hue and cry; or they ſhall be fined and impriſoned 
- for his eleape: > If % 


TIL. The Duty of a Conflable in an H 


A conſtable is not only impowered, like other perſons, Conflable ts 
to part an affray which happens in his preſence ; but is alſo fupprefs an 
bound, at his peril, to uſe his beſt endeavours to this pur- OE 
poſe, and alſo to demand aſſiſtance, and thoſe who refuſe 4 
to affiſt him are puniſhable with fine and impriſonment. 
1 Haw. 137. | | 1 FS 1 1 
In a very dangerous affray a conſtable can juſtify com- and commit, 
mitment, till the offenders find ſureties for the peace. | 
Lamb. 139. | | RD 
He may likewiſe put the affrayers in the ſtocks till he can or put in the 
procure proper aſſiſtance to 8 them to gaol. Dali. 38. focks | 
But in caſes of affrays the conſtable muſt apprehend the Afrayers when 
perſons offending before the affray is over, or elſe he may to be appre- 
not do it without a warrant from a juſtice, except it be in an 
rr ar caſe, ' as where a perſon is wounded danger- 
ouſly. Da t. 36. | 4 | . 6} . | 
It is ſaid that if a conſtable fee perſons either actually en- Conſtables 
gaged in an affray, as by ſtriking, or offering to ſtrike, or anos mal 
rawing their weapons, or the like; or upon the very point 
of entering upon an affray, as where one ſhall threaten to | 
kill, wound, or beat another, he may either carry the of- 
fender before a juſtice to find ſureties for the peace, or he 
may impriſon him of his own authority, for a reaſonable 
time till the heat ſhall be over, and alſo afterwards detain 
him till he find ſuch ey by obligation. 7d. , 
But it ſeems that he has no power to impriſon ſuch an | 
offender in any other manner, or for any other purpoſe ; for ; 
he cannot juſtify the committing an affrayer to gaol till he 
ſhall be puniſhed for his offence : and it is ſaid that he 
ought not to lay hands on thoſe who barely contend with 
hot words, without any threats of perſonal hurt : and that 
all which he can do in lach caſe, is to command them, un- 
der pain of impriſonment, to avoid fighting. 1 Haw. 137. _ 
When an affray is in an houſe, the conſtable may break Conſtable moy 
open the doors to preſerve the peace; and if affrayers' fly bra. 3 1 05 
5 to an houſe, and he follow with freſh ſuit, he may break 5 5 
| open the doors to take them. 1 Haw, 137. 4 FL 
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He may act as 
conſtable 
though he is a 


party. 


2 —_ 


But it is ſaid, that a conſtable: 3 power to ata 


man or an aſtray done out of his own view, without a 


warrant from a juſtice, unleſs a felony was done, or likely 


to be done; it being the proper buſineſs of a conſtable to 


preſerve the peace, and not to puniſh the n of it. 


1 Haw. 137. 


But a conſtable i is ſo far intruſted with power over all 
actual affrays, that, though he himſelf is a ſufferer by them, 


and may be ſuppoſed to — 
may ſuppreſs them; and 


rtial in his own cauſe, 
erefore, if an aſſault be made 


yet he 


upon him, he may not only defend himſelf, but alſo impriſon 


the offender, in 
1 Haw. 13 
If a con 


e ſame manner AS if he were not a party: 


fable i is hurt in an N he may have his re- 


medy by action of treſpaſs, and have good damages; but the 


| affrayers,if they are hurt, ſhall have no remedy. Lamb. 11. 


IT. The Duty of a Juſtice of the Peace i in an Afray. 


111 is faid that a juſtice of the peace cannot, without a 
warrant, authorize the arreſt of any perſon for an affray out 


of his own view; yet it ſeems clear that in ſuch caſe he 


may make his warrant to bring the offender before him, 


in order to compel him to find ſureties for the peace. 


1 Haw. 


137 
All affrays are puniſhable by fine and impriſonment. 


1 Haw. 1 38. 
And thaw are inquirable i in the lect, as common nu- 


3 wats 158. 


ſances. 


Alehouſes. 


1. Of 15 and Alebouſes in general. 


I. Licenſing Alehouſes, toith the Duration and Ex- 


teat of ſuch Licences. 
III. Recognizance, and how forfeited. 
IV. Reęſtrictions in brezwing Ale. 
V. The Duty. f an Tnkeeper. 
VI. Inuk eeper 's relative Situation With reſpect 10 his 


Gueſts. 


IL. The J nakcoper”s Remedy againſt his Gueſts. 
VIII. Inieepers ſuffering Tipling. 


IX. 


N * 


Althoutes. 


N. Penalites for Tipling. CY OO eee | = 
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yore: _ A | 
'T. Of En and Alebouſes in general. 


Bre the Ratiite of's and'6 EA. 6. c. 25, it was lawfal 
for any one to keep an alehouſe without licence; for. it 
was a means of livelihood which any one was at liberty to 
follow: but if it was ne it was andatable as a 
nuiſance. | 1 Solf. 45. 

The aneient, true, and principal uſe of 1 inns, alete, The uſe ao 
and victuglling houſes, was for the receipt, relief, and lodging alehouſes, &c. 
of N people travelling from place to place, and ſor 


ſuch ſupply of the wants of thoſe people, who are not able a 
by greater quantities to make their proviſion of victuals; 1 
and not meant for entertaining and harbouring of lewd 2nd »#z 0 


idle people, to ſpend and conſume their money and their 

time in a led and N manner. Preamble' to UNS: B- 15 

; . 

An inn is not Aways an alebivaſs; nor an zlehouſs: always Difference be. 

aun inn; but an inn in 7 which ale is commonly fold:israllo an _— inns and 

alehouſe: axd if an alehouſe lodges and entertains travellers, . —_ 
it is alſo an inn. 

Any perſon chat ereft an inn to lodge travellers; without 
= licence or 'allowance. Dale. c. 56. Blackerby 170. 

If an inn uſes the trade of an alehouſe, „ e eee l 
the ſtatutes concerning alehouſes. Dalt. 133. "i 
It has been alſo agreed by law that innkeepers ought to 3 
have licence, and be bound by recognizance- for ping hays ade + 
good order, as alehouſe - Keepers are. Dalt. 24. 1 

It ſeems a a that an innkeeper . — Common Inn indiSsbis 

law, be indicted and fined, as being y of a public nui- for harbouring 4 

= fance, if he Dag harbour Fa Amen, or r perſons of ſeandalous es, Ke. 

reputation, or frequent diſorders in his houſe, or take 

exorbitant prices, or ſet up a new inn in a place where · there 

53 is 3 need Si one, to the hindrance -of 'other ancient and 

_ well-governed inns, or keep it in a in reſpect of its 

_ fituation wholly unfit” Kd a . —— 

hu che commiſſion of the peace, two juſtices ( Q. 

1 inquire of innholders, and of all other perſons who Ball of- 5 

fend in the abuſe of weights and meaſures, or in the ſale of 

=_ wa, againſt the form of the ordinances in that behalf 

made. 


88 -- Alehouſes. 5 
TI. Licenſing Alehouſes, with the Duration and Extent 
of ſuch Licences, . 
Penalties for © The ſtatute of 5 G. 3. c. 46. ſtates, that whereas by the 
_ Se laws now in * 8 felling ale or beer, or pork ex- 
vichout licence. Ciſeable liquors by retail, without licence, are ſubject to 
different penalties and puniſhments, which has occaſioned 
much confuſion ; it is therefore enacted, that every perſon 
convicted of ſelling ale or beer, or other exciſeable liquors, 
by retail without licence (except in fairs, 5 & 6 Ed. 6. 
. 25. 3 C. c. 3. 26 G. 2. c. 31. and except retailers 
of ſpirituous liquors without licence, for whom other penal- 
ties are provided by 9 G. 3. c. 6.) ſhall, for every ſuch of- 
fence, forfeit and undergo the penalties and puniſhments 
herein after mentioned, inſtead of thoſe which they are now 
ſubject to by any law now in force; that is to ſay, for the 
firſt offence 40s. and the coſts of conviction; if not paid 
within fourteen days after conviction, the offender to be 
impriſoned for one month, unleſs he ſhall ſooner pay the 
penalty, with the coſts of conviction, and of executing the 
ſame : for the ſecond offence 4/. and the coſts of conviction; 
if not paid within one week after conviction, to be impri- 
ſoned two months, unleſs he ſhall ſooner pay the penalty i 
and coſts; for the third offence 61. and the coſts of con- 
viction, if not paid within three days after conviction, to be 
impriſoned three months, unleſs he ſhall ſooner pay the 
eres and coſts; and the like penalty for every offence 
after the third, as for the third offence. The coſts and ex- 
pences to be aſcertained, by the juſtice before whom the of- 
fender ſhall be convicted- Halt of which penalties. and for- 
fliitures ſhall be to the king; and the other half, and all 
ſiuch coſts, charges, and expences, to the proſecutor. /. 22. 
To be deter- To be heard and determined by one juſtice; who ſhall, 
mined by one on information exhibited, or complaint made to him, ſum- 
Jjultice.. mon the party accuſed, and the witneſſes on either fide, if 
| he ſhall be:required to ſummon any ſuch ; and on the ap- 
pearance of the party accuſed, or contempt in not appear- 
ing, ſhall proceed to Sa the matter, examine witneſſes on 
| oath, and give judgment; and if he convict the party ac- 
- . cuſed, and he ſhall refuſe. to pay the penalty and coffs as 
2 aforeſaid, ſuch juſtice ſhall- iſſue his warrant for apprehend- 
ing and committing to priſon every ſuch offender for ſuch 
time as the nature of the offence ſhall require. /. 23. 

By the ſtatute of the 3 C. 6. 3. the conviction muſt be 
on the conſeſſion of the offender, or the oath of two wit- 


nefſes;- + 
Thoſe 


* 


Alchoufes. 3 
Thoſe who ſhall brew ale or beer, to be ſold by them in 
fairs, hall. give notice to the guagers chat the-ſame may be 
WW ſurveyed; for though they are exempted from.taking li- | 
WE cence, they muſt pay the duties of exciſe; Burn 1 25. „ 

Any juſtice ſuſpecting a perſon to ſell, thout licence, Juſtice ſuſpeR- 
may cal ſuch perſon before him, and cauſe any exciſe officer ng a> | 
to produce his ſtock- book ot other account of the ſutvey of him. 
ſuch ſuſpected perſon, and may examine ſuch officer on 
oath in what manner he charges ſuch perſon; and if it ſhall 
appear that ſuch perſon is ſurveyed as a victualleror re- 
WE tailer, and is charged with the ſame duties, and is not in- 

W citled to the allowance or abatement given to common 
brewers,” he ſhall be deemed an alehouſe keeper, victualler, 
or ſeller thereof, to all intents and purpoſes, as if the ſane 
had been proved by two witneſſes. 26 C. 2. c. 31. / 9. 
By che 5 G. 3. c. 46. / 24. any. witaeſs neglecting or re Penalty for wit 
W fuſing to appear upon ſummons at the time and place ap- ncls not appear- 
pointed, without a reaſonable excuſe to be allowed by ſuch . 
Juſtice, or appearing and refuſing to give evidence on oath, 
hall forfeit 205. e you » | N directed. 9751 
penalty may appear ſmall,” but by the 26 G. 2. c., 31. / 10. 
5 b 11 — ſummoned as evidence in ſuch caſe ſhall refuſe | 
to appear, or ſhall appear and refuſe to give evidence oon 
W oath, he ſhall forfeit 10/. to be levied by diſtreſs and fale of 
che goods, &c. of ſuch offender, by the warrant, of ſuch 


uſtice, to be paid to the overſeers for the uſe of the poor 

Ws where the offender dwells. Wy EDOUITWE ABA) 
bl Any perſon thinking himſelf aggrieved: by the conviction, P _ age 
13 | 


WS ſhall, on giving ſecurity' to the ſatisfaction of the faid,juſ- rie ved may ap- 
W tice, for the payment of the penalty, eoſts, and expence, to ' 
be expreſſed in the warrant. of diſtreſs on ſuch conviction, 

be at liberty to appeal to the next quarter ſeſſions, unleſs 

ſuch ſeflions ſhall be held within ſix days after the convic- 

tion, and in that caſe to the next ſeſſions after; And if the 


eeſtons adjudge the appeal to be frivolous or vexatious, 
chey may give coſts againſt the appellant nat exceeding. 5, 

7 5 G. 3. e 46. . 25. n 9 Ted's = HBSS -.I6 & N reno le 
By te ſtatute of the 4 Fac. 1. c. 4. no perſon ſhall fell 
ny beer or ale to any perſon who ſhall then ſell beer or ale, 7 0 
a4 common tipler or alehouſe-keeper, the ſame. perſon | 
ot having licence (except for the uſe of his houſhold) 
pon pain of forfeiting for every barrel 65, 8d. and fo in 
proportion, half to the poor, and half to him that ſhall ſue. 
Though licences were formerly granted by two juſtices 5.64 ts be 
Fl. 11 9.) by the 5 & 6 Ed. 6. c. 255 yet by the 2 G. 2. c. 28. granted at a ge- 
n, 12. and the 26 G. 2. c. 31. / 4, 16. it is enacted, 8 meeting of 
at no licence ſhall be granted to any perſon to keep a _ Rn Tok 
bl.” : | | common 
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comtnon inn or alchouſe, or to retail any brandy or ſtrong 
waters, but at a general meeting of the juſtices, acting in 
the diviſion where the ſaid perſon dwells, to be holden for 
that-purpoſe on the firſt day of September yearly, or within 

twenty days after, or at any other g meeting of the 
ſaid juſtices, to be holden for the diviſion herein the ſaid 
perſon reſides. But this ſhall not alter the power or the 

time of granting licences in cities and towns corporate. 
But it is not neceſſary to ſet forth ſpecially in the licence, 
that it was granted at a general meeting of the juſtices 

holden for the diviſion. M. 11 G.'2. King and Bryan. 
Ten days notice By the 26 G. 2. c. 31. / 4. the day and place for grant- 
given of grant» ing licences ſhall be appointed by two or more juſtices 
wg licence. ing for the diviſion, by warrant under their hands and 
ſlials, at leaſt ten days before ſuch 7 directed to the 
t conſtable or high conſtables of the ſaid diviſion; re- 
quiring him or them to order his or their reſpective N 
cConſtables, or other peace - ofſicers, to give notice to the 
ſeveral inn-keepers and alehouſe - Keepers within their re- 
ſpective conſtablewicks, of the day and place of ſuch meet- 
ing. And all licences granted at. any other time and place 
: ſhall be null and void to all intents and purpoſes, i 

Certificate to be And to prevent diſorders in alchouſes, no licence ſhall be 
* granted to any perſon, not licenſed the year preceding, 
unleſs ſuch perſon produce a certificate under the hands of 
the parſon, vicar, or curate, and the major part of the 
churchwardens and overſeers, or elſe of three or four re- 
| e and ſubſtantial /houſholders and inhabitants of the 
pauariſh where ſuch alehouſe is to be, ſetting forth that ſuch Ml 
perſon is of good fame, and of ſober life and converſation; W 
and it ſhall be mentioned in ſuch licence that ſuch certifi- 
cate was produced, otherwiſe ſuch licence ſhall be null and 

void. Tad. ſ. 2, 16. #53 Flt | 
In cities and towns corporate ſuch certificate is ſuppoſed 
dio be unneceſſary, on account of the propinquity of the pet- 
Diſeretionary in But, though a certificate in ſuch places is not requiſite 
Juſtices to grant hy this act, yet it is diſcretionary in the juſtices whom they I 
will licenſe ; and a mandamus in ſuch caſe will not lie to 
compel the juſtices to licenſe any perſon; and, on a con- 
viction for ſelling without licence, the want of ſuch licence 
ean only come in queſtion, and not the reaſon why it was i 
denied. Strange, 881. dong Alan gon Foy 
8 The court of King's Bench has no power or claim to 
3 review the reaſons of juſtices of the peace, upon which Wl 


een, they form their judgments in granting licences, by way « WY 


- 


Allehouſes. 


hy from their judgments; or over=-ruling the diſcretion 


intcuſted to them. Hut, if it clearly appears, that the juſ- 
tices have been partially, maliciouſly, or corruptly in- 
fAluenced in the exerciſe of this diſcretion, and have conſe- | 


quently abuſed' the truſt repoſed in them, they are liable to 
proſecution by indictment of information; or even poſſibly 
dy action, if the malice be groſs and injurious. Burr. 
Mansfield, 556. In the caſe of the king againſt Young 


and Pits, E. 31. G. 2. wherein a motion was made for an 


information againſt two juſtices for arbitrarily, obſtinately, 


and unreaſonably refuſing to grant a licence to one Henry 


Day, to keep an inn at Ever/ley, Wilts. The court ſaw no 


ſufficient ground for a criminal charge againſt theſe juſtices, 


and the rule was unanimouſly diſcharged with coſts, 

V. 32 G. 2. King v. Athay. On ſhewing cauſe why a 
rule ſhould not be made abſolute, for an information againſt 
Wa juſtice for a miſdemeanour in refuſing to grant a licence 
to one Francis Simes (who had been licenſed for ſeveral 
preceding years) to fell ale as uſual ; and afterwards con- 


Rule diſ- 


charged, be- 
cauſe obtained 
on falſe and fal- 


lacious grounds, 


victing him, without any 8 ſummons, for having 


ſold it without a licence. It appeared that one of the pre- 
tended grounds upon which t'.is rule had been applied for 


and obtained, was falſe in fact; and the ſecond was falla- 


WE cious. Thirdly the court obſerved, that the man had not 
any where alledged that he was innocent of the offence ; 


which they thought incumbent upon him to have done, to 


entitle himſelf to make this application againſt the juſtice. 
And the rule to ſhew cauſe was diſcharged. Burr. Mans- 


| Held, 653. | E 5 
But in the following caſe, E. 2. G. 3. K. v. Williams 


and Davis, an information was granted againſt the defen- lac GED 


dants, as juſtices of the peace for the borough of Penryn, 
for refuſing to grant licences to thoſe alehouſe-xeepers, who 
voted againſt their recommendation of candidates for mem- 
bers of parliament. for that borough. It appeared that they 
had acted very groſsly in this matter; having previouſly 
a threatened to ruin theſe people, by not granting them li- 
ceences, in caſe they ſhould vote againſt thoſe candidates, 
whoſe intereſt theſe juſtices themſelves eſpouſed ; and after- 


| 1 only. - And lord Mansfield declared, that the court grant- 
ed the information againſt the juſtices, not for the mere re- 
fbuſing to grant the licences (which they had a diſcretion to 


rand or refuſe, as they ſhould ſee to be right and proper), 


1 but for the corrupt motive of ſuch refuſal, for their oppreſ= 


Information 
granted ag inſt 


uſing licences, 


a wards actually refuſed them licences upon this account 


ve and unjuſt refuſal to nn, becauſe the perſons 


Vol. J. ( I, ) 


ape 


applying for them would not give their votes for members 
of parliament as the juſtices would have had them. Burr. 

| + Mansfield, 1317. ; / „ . 
Where juſtice If juſtices are wrong in their judgment with reſpect to 
intentions are granting licences, yet if their hearts and intention is pure, 
upright. they ought not to be puniſhed : lord Mansfield declared that 
hike d always lean towards fayouring them ; unleſs par- 

_ corruption, or malice, ſhould clearly appear. Burr. 

ang. 556, | 

Caſe of the duke 115 Jetrine is further eſtabliſhed in the duke of Nor- 
of Norfolk. folk's caſe. H. 30. G. 3. A rule was obtained and en- 
, larged on the concluſion of the laſt term, for his grace to 
ſhew cauſe, why an information ſhould not be filed againſt 

him by the maſter of the crown office; and Mr. Erſkine's 

abilities were now employed to juſtify the conduct of his 

noble client. It appeared on the reading of a great variety 

of affidavits, that in the year 1787, the magiſtrates of the 
corporation of the city of Carliſle had refuſed to grant li- 

cences to ſeveral publicans of the names of Norman, James, 

Peaſcod, and Downes; and as theſe magiſtrates, among whom 

were lord Lonſdale, and James Boſwell, efq. recorder, were 

known to be in an intereſt oppoſite to that on which theſe 

publicans had voted, it was conceived that the refuſal to li- 

cenſe had proceeded rather from motives of political revenge, 

than the ſpirit of juſtice ; and a rule was obtained to ſhew 

cauſe why an information ſhould not be filed againſt them 

for thus defiling their authority of magiſtrates, and proſti- 

tuting their power to purpoſes of political oppreſſion. Pend- 
ing this proſecution, the mayor became 5 officio, and 

he was ſucceeded by Sir Joſeph Senhouſe, one of the per- 

ſons included in the rule; and he immediately granted li- 
cences to the publicans on the curious ground, that the mul- 

tiplying licences was the beſt means of decreaſing the num- 

ber of public houſes. 5 WIPER 

Lord Lonſdale and Mr. Boſwell anſwered the rule by af- 

fidavits, ſtating that they had not refuſed to grant the licen- 
ces, for that the publicans had never applied to them for that 

purpoſe ; and it was agreed that all further proceedings for 

the information ſhould ſtop. At the next licenſing day, the 

publicans whoſe names are beforementioned, were again re- 

fuſed their licences, without any reaſon whatever being aſ- 

ſigned for thus depriving them of the liberty to carry on 

their reſpective occupations, In the year 1789, while the 

publicans were labouring under the inconveniencies to which 

this meaſure had reduced them, the duke of Norfolk, who 

od Ms » 15 


— : . 


Alchoutes. 
is a juſtice of the peace for the county of Cumberland, at- 
tended by Mr. Chriſtian, one of the members, came to the 
city of Carliſle ; and to him the publicans applied for re- 


dreſs, ſtating that their licences had been reſuſed for no 
other reuſon than becauſe they had voted againſt the Lonſ- 


of the county, who had a right to act alſo in cy would 

renew their prey His grace was convinced of the pro- 

bability of the ſuggeſtions theſe poor publicans had made of 
the cauſe of their diſtreſs ; but not bei 

a power to which the law perhaps had not entitled him, 

he pauſed for ſome time on the propoſal, and it was at length 


ay agreed, that a caſe ſhould be ſtated on the ſubject, and ſub- 


mitted to the opinion of Allan Chambre, Eſq. of Gray's 
Inn. The reſult of Mr. Chambre's conſideration was, that 
his grace had authority to act in this reſpect within the city. 
The duke of Norfolk accordingly iſſued a precept for this 
WT purpoſe, and addreſſed a letter to the mayor and the other 
members of the corporation, requeſting that they would in- 
form him of the reaſons which induced them to refuſe the 
WE licences ; but as theſe gentlemen would not deign to ſend 
his grace any anſwer, he proceeded to enquire, by a regular 
examination of the miniſter, the church-warden, and the 
molt reſpectable inhabitants of the ſeveral diſtricts in which 
che publicans lived, into the manner in which they had con- 
WE ducted the buſineſs of their reſpective houſes, and finding 


racters, he granted licences to Norman, James, and Downes, 
and refuſed to grant a licence to Peaſcod, although he as 
well as the others had voted in favour of his grace's party. 


ceived it was, Mr. Barnes and a Mr. Saul made the affida- 
= vits upon which the rule againſt which Mr, Erſkine now 
= ſhewed cauſe, was granted. He was followed on the ſame 
= {ide by Mr. Chambre, and their arguments were replied. to 
by Mr. Mingay, Mr. Law, and Mr. Wood. Several points 


4 of law were argued; but the court, in giving judgment, 


evant to the ſubject. | 3 

Lord Kenyon, in a manner equally elegant and luminous, 
ted the law, as it has been ſettled in a variety of caſes, 
eſpecting the liability of magiſtrates to this ſpecies of proſe- 
ution, to be, that however they may miſtake the law, yet 


and not from any corrupt or e motives, but mean 


* m1 A - 0 
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dale intereſt, and requeſting, that his grace, as a mag iſtrate 


willing to aſſume 


4 that all of them, except Peaſcod, bore irreproachable cha- | 


. Upon this aſſumed juriſdiction, as lord Lonſdale's party con- 


f they act with pure intentions, with a ſingleneſs of heart, 


35 


6 E profeſſedly avoided touching upon them, as altogether 6— 


to diſtribute juſtice fairly and impartially, they are not liable 

to a criminal information for what they do; and that in the 
| _ preſent inſtance, although the caſe was blended with ſome 
| untoward circumſtances, there was not any ground to ſup- 
| poſe his grace had ated from the motives imputed to him 
—_ on the part of the proſecution. The information was ac- 
cordingly refuſed. The court, in giving their judgment 
upon this caſe, paid the higheſt compliments to the abilities 
and integrity of Mr. Chambre. 5 ” 
uſtices, being No juſtice of the peace, being a common brewer of ale 
wers, &c. or beer, inn-keeper; or diſtiller, or other ſeller of or dealer 
3 u. in ale, or any kind of ſpirituous liquors, or intereſted in 
any of the ſaid trades or buſineſſes, or being a victualler or 
maltſter, ſhall, during the time he ſhall be ſuch common 
brewer, &c, be capable, or have any power to grant li- 
cences to any perſons whatſoevr, for ſelling ale, beer, or 
any other liquors by retail, and if any ſuch juſtice ſhall 
grant a we ſuch licence ſhall be null and void. 26 Gy 

. Co 1%. 11. | 

3 And by the ſtatutes 1 Hune. flat. 2. c. 22. f. 6. and 6 G. 
ſtamped. c. 21. /. 56. all mayors, town-clerks, and other perſons 
whom it may concern, ſhall make out ale-licences duly 
ſtamped, before the recognizance be taken, on pain of 100. 
half to the king, and half to the proſecutor, with coſts, 
The ſtamp-duty, by 9 Ann. c. 2%, is one ſhilling ; by 29 
G. 2. c. 12. a further ſum of 205. and by 24 G. 3. c. 30. a 
further ſum of 10s. 64. E. 3W3s y- > 

penalty with= And by the 29 G. 2. c. 12. f 20. any perſon who ſhal 
out a ſtamp. write a licence without ſuch ſtamp, ſhall - forfeit 10/, with 
| colts, to be recovered as ſtamp penalties ; and the licence 
ſhall not be available till ſuch duty is paid, and alfo a pe- 

nalty of 5/, | | 3 

And any victualler, &c. on demand by any officer of the 
ſtamp- duties, ſhall produce his licence, nil adrude a copy 

to be made thereof, on pain of 40s. 5 G. 3. c. 46. /. 20. 
Liſt of licenſed By the fame ſtatute, ſ. 41. every clerk of the peace, 
victuallers to be town-clerk, common clerk, or perſon acting as ſuch, ſhall, 
. on demand by any officer of the ſtamp duties, or within 
three days after; deliver to ſuch officer a true lift of the 
names and places of abode, of all the victuallers, alehouſe- 
keepers, and other perſons then licenſed to fell ale or beer, 
or other exciſeable liquors, by retail, within the reſpective 
diſtricts ; and on delivery thereof, ſuch officer ſhall pay to 
him one farthing for every licenſed perſon inſerted in the 
liſt-: if he ſhall refuſe or negle& to deliver ſuch lift, or not 
inſert therein a full and true account, he ſhall forfeit 5/. 
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No perſon ſhall retail any diſtilled ſpirituous liquors, or Licence for ſpi- 
ſtrong waters, mixed or unmixed, without a licence taken rituous liquors 


out ten days before, for which he ſhall pay 40s. yearly ;_if uy — 


within the bills from two commiſſioners of exciſe ; elſe- cicc. 

where from the collectors and ſuperviſors within their re- 

ſpective diſtricts. 16 G. 2. c. 8. / 8. 24 G. 2. c. 40. / 9. A 
And moreover, by 27 G. 3. c. 35. every ſuch retailer, Payment for 
after the zth of July, 1787, ſhall oe and beſide any li- ſuch licences. 
cence or licences to which he was liable at or before the p 
irth of May 1787) take-out a licence, and 


ae 178 pay for the 
== ſame 2/. 8s. if 6 dwelling-houſe in which he ſhall reſide, 


or retail ſuch liquors at the time of taking out ſuch licence, 


W ſhall not, together with the offices, courts, yards, and gar- 


dens therewith occupied, be rated under the authority of 
19 G. 3. for impoſing duties on inhabited houſes, at a rent 
of 151. a-year. | | | 


rl aint 7 {0:85 A 
II rated at 15/. a- year and under 200/. he ſhall pay for a licence 2 16 O 
20d, 251. 1 
251. 30l. 8 312 0 
30, 40. 4 0 © 
40⁰. 50, 4 8 © 
Fol. and upwards | 4 16 © 


One eighth part thereof to be paid at the time of taking out One cighth 
the licence, and another eighth part at the end of every fix er weeks 
weeks until the whole be paid. /. 1, 2. | ge 
And ſuch perſon ſhall be firſt licenſed to ſell ale or ſpi- 
rituous liquors, by two or more juſtices of the peace. 
2 G. 2. c. 28. f. 11. 9 G. 2. c. 23. f. 14. 16 G. 2. c. 8. 
. 11. 29 G. 2. c. 12. /. 22. | 1 
And the juſtice's clerk ſhall have 25. 6d. and no more 
for ſuch licence. 9 G. 2. c. 23. . 14. 24 GC. 2. c. 40. 
J. 28. 29. | | 
If any perſon ſhall retail any ſuch ſpirituous liquors with- Penalty, 
out taking out ſuch licence, as directed by 27 G. 3. c. 30. 
or renewing the ſame annually ten days before the end of 
the N from the time of taking out ſuch former licence; 
or ſhall not pay the money for ſuch licence in manner as 
aforeſaid, he ſhall forfeit 100/. 27 C. 3. c. 30. /. 4. 
But perſons in partnerſhip need only take out one licence 
for one houſe or ſhop. Id. | | 
And every perſon ho ſhall retail ſpirituous liquors, What is a re- 
mixed or unmixed, to be drank in any quantity whatſoever, tailer. 
in any place to him bglonging ; or oat retail or ſend the 
ſame abroad in leſs quantity than two gallons, ſhall be 
deemed a retailer." 17 G. 2. c. 17. . 20. _ Sat 
No ſuch licence ſhall be granted but to thoſe who keep 
r D 3 taverns, 


taverns, : vitualling-houſes, inns, coffee-houſes, or ale- 
houſes ; and all other licences ſhall be void: and if any li- 
cenſed perſon ſhall exerciſe the trade of a diſtiller, grocer, 
or chandler, or keep a brandy-ſhop for ſale of ſpirituous 


liquors, the licence ſhall be void. 17 G. 2. c. 17. /. 19. 
Licenſed retal- By the 26 G. 3. c. 73. /. 64. no licenſed retailer ſhall be 
ers not diſtillers, the owner, or have any ſhare in any diſtillery, or rectifying 
&c. . . 
houſe, or be concerned in the trade of a diſtiller or recti- 
fier, on pain of 2000. | | 
Regulation oo No licences within the limits of the head office of ex- 
rents. ciſe in London, ſhall be granted but to ſuch as occupy te- 
nements of 10/. a year, and pay pariſh rates for the ſame ; 
or in places where the occupiers of houſes are not rated to 
the church and poor, then to ſuch perſons as pay rent of 
12/. a year, and not otherwiſe ; nor to perſons in any other 
part of the kingdom, but ſuch as pay to the church and 
r: and no licence ſhall be of any avail longer than he 
ſhall be ſo qualified. 24 G. 2. c. 40. /. 12. 26 G. 2. c. 
LIES. 3 | 
72 by 16 G. 2, ſuch perſon ſhall alſo be firſt licenſed 
to ſell ale or ſpirituous liquors, by two or more juſtices of 
the peace. 
And, though this additional licence to retail /pirituous li- 
quors 15 granted by the officers of exciſe, it appears that the 
Juſtices of the peace, and other officers, ſhall have the ſame | 
ee over ſuch retailers of ſpirituous liquors, as they 
ve over alehouſe-keepers. 12 & 13 V. c. 11. /. 18. 
2 G. 2. c. 28. /. 10. | | 
No licence ſhall impower any perſon to fell ſpirituous 
liquors but in the houſe and places thereunto belonging, 
wherein they ſhall inhabit at the time of granting the li- 
dene. 17. G. 2. c. 17. . 22. 27 G. 3. c. 30. . 4. 
Selling without By the 16 C. 2. c. 8. J. g, perſons retailing without li- 
* cence ſhall forfeit 100. and on non-payment, when de- 
manded, one juſtice, on oath of ſuch neglect, ſhall commit 
the offender to the houſe of correction, to be kept to hard 
labour for two months, or till paid. 156. 
And ſuch penalty ſhall not be mitigated below 5/. 24 G. 
2. e. . þ It, 29.6. 2. %%%. 25 0 
Or, inſtead of levying the penalty, the juſtices may com- 
mit the offender to the houſe of correction, there to kept 
to hard labour for two months. 17 G. 2. c. 17. / 18. 
FP OY a 
Further penal- The penalty of 100. being ſometimes inſufficient to deter 
hes for — offenders, it is enacted by the 13 G. 3. c. 56, that if any 
without Hence. perſon ſhall, by himſelf, or by any other to his benefit, re- 
tail any diſtilled ſpirituous liquors, he ſhall forfeit 50“. * 
has - be 


be recovered, levied, and mitigated. by any law of exciſe, or hte 
in che courts at Weſtminſter, Provided that no perſon 

WE proſecuted by any former act, ſhall be proſecuted for the 

WE fame offence by this act, and that the ſame penalty ſhall not 
be mitigated below 5/. Peck 5 ifi \ 
By the 28 C. 3. c. 37. it is enacted that the commiſ- beter refuſing 
ſioners and collectors of exciſe ſhall return to every perſon, —_ —— 
who has been licenſed under the 27 G. 3. c. 30. to retail 8 2 
ſpirits, and who on the 5th of July 1788 ſhall have no licence 

from the juſtices to ſell ale, by reaſon of ſuch juſtice having 

refuſed to renew their licences, the money received from them 
reſpectively, on account of ſuch ſpirit licence ſince their ale- 


F | licences expired; and no perſon who now or hereafter ſhall 


be licenſed to fell ſpirits, and who afterwards ſhall be re- 
BS fuſed a licence to ſell ale, ſhall pay for ſuch ſpirit licence 
por any longer time than when his ale licence expires. 
= /. 30. Mev | = „ 
. y the 29 G. 3. c. 63. in addition to the act of 27 G. 3. Notige of leav- 


= :.. 30. it is enacted, that perſons giving. a month's notice to ing off, +» 


the ſuperviſor of exciſe, of their intention to leave off retail- 
ing ſpirituous liquors, ſhall not be liable to the payment of 
any penalty impoſed by the 27 of G. 3. after they have fo 
left off; nor perſons whoſe licences are expired, and who, 
before the expiration thereof, left off retailing ſpirituous 
liquors; but no perſon ſhall be entitled to the repayment of 
— e actually paid. | 1 * 
By the 9 Ann. c. 23. a wine licence is directed to be on gms on 
a 45, ſtamp; and by 30 G. 2. c. 19. a further duty is laid licence. 
thereon of 5/, for perſons not having either ale or brandy 
licence ; of 4/, for perſons having an ale licence and no 
brandy licence; and of 40s. for perſons having both ale and 
_— licence, . | | | | 
And by the 26 G. 3. c. 76. / 5. every retailer of ſweets, Ifen | 

or Briti/h made wines, ſhall take out a licence from the — * 
ſtamp-office (though he has not a ſpirit or ale licence) for 
which he ſhall pay a ſtamp-duty of 2/. 45. and ſuch licence 
ſhall exempt him from all penalties impoſed by any former act. 

But by the 28 G. 3. c. 37. after the 5th of July 1788, no 
perſon ſhall, by virtue of any licence for the ſale of Briti/h 
made wines, be entitled to fa the ſame for conſumption in 


bis own houſe, unleſs he ſhall have obtained a licence for 
= felling beer and ale, /. 32. 


a7 


, 
wine 


— * 


No licence ſhall intitle any perſon to keep an alehouſe, in 
any other place than that in which it was firſt kept by vir- 
tus of ſuch licence, 26 G. 2. c. 31. / 3. tand 

15 e eee 4 But 


* 


- * : * 
2 


40 Alehouſes. 
Death or re- Nut by the 29 C. 2. c. 12. /. 23. if any perſon licenſed to 
| oral, fell ale, beer, or other exciſeable liquors, ſhall die, or remove 
from the houſe ſo licenſed, it ſhall be lawful for the executors, 
adminiſtrators, and aſſigns of ſuch perſon ſo dying or remov- 
ing, to fell ale, beer, or other liquors therein, during the re- 
ſidue of the term for which ſuch licence ſhall have been 
granted, without any certificate from any juſtice of the 
= peace, or any new licence, 18e | 
=_ Houſes becom- And, in caſe any alehouſe ſhall become empty and unoe- 
| ue empty. cupied after the general day appointed for licenſing (the 
= | occupier whereof was duly licenſed the year preceding) it 
_ ſhall be lawful for any two juſtices, at a petty ſeſſions, to 
grant a licence to any new tenant or occupier till the next 
general licenſing day. 29 Geo. 2. c. 12. / 24. He muſt, 
however, make it appear to the juſtices, by certificate, that 
he is a fit perſon to receive a licence, -  / - 
What termsli- Licences granted at the general licenſing day, ſhall be 
Af. made for one year only, to commence on September 29. 
"- 26 G. 2. c. 31. / 4. And licences granted at a-petty | 
ſeſſions, where a houſe has become unoccupied, ſhall be made 
till the next general licenſing day. 29 G. 2. c. 12: / 24. 


LL. Of Recognizance on granting Licences. 


Of entering By the 26 G. 2. c 31. / 1. and 5and6 Ed. 6. c. 25. , 1. 
into recogni- On granting licences by juſtices of the E to any perſon 
Zance with f ; : | » 

furctic, for keeping an alehouſe, victualling-houſe, or inn, or to ſell 
ale, beer, and other liquors, by retail, every ſuch per- 
ſon ſhall enter into recognizance to the king's majeſty 
in the ſum of 10. with two ſufficient ſureties each in the 
ſum of 5/. or one ſufficient ſurety in the ſum of 10%. as well 
againſt · the uſe of unlawful games, as alſo for the mainte- | 
nance. of good order and rule to be had and uſed within the i 
ſame, as by their diſcretion ſhall be thought neceſſary and 
convenient; and if the perſon applying for ſuch licence 
ſhould be hindered through ſickneſs or infirmity, or other 
reaſonable cauſe to be allowed by the juſtices, to attend-in 
perſon, they may grant the licence on two ſufficient ſecu- 
rities entering into ſuch recognizance in 107. each, for the 

performance of the condition of the ſaid recognizance. 
| Reeognizance Which ſaid recognizance, with the condition thereof, 
d be liked. fairly written or printed, ſhall forthwith, or at the next ge- 
neral or quarter ſeſſions at fartheſt, after granting ſuch li- 
cences, be ſent or returned to the clerk of the peace, or 
perſon acting as ſuch, under the hands of the juſtice * 
: | | whom 
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forfeit- 30. 65. 8 /. 26 Geo. 2. c 31. fo 1. ; : 

The forfeitures for granting licences, without taking re- 
I cognizances, may be ſued for by action of debt, bill, plaint, 
or information, for the ule of the perſon who ſhall ſue, with 
= coſts of ſuit. 26 Ges. 2. c 31. . 6. 


3 J 
e 
e 
n 


f And the clerk of the peace ſhall. keep a regiſter or calen- Regiſter of 
dar of all recognizances ſo fent or returned, and ſhall de- them to be kept. 


liver, or cauſe to be delivered to the juſtices, at the meeting 
bor granting licences, a true copy of ſuch regiſter or ca- 
lendar. And for every recognizance ſhall be paid, by the 


W of the peace, as their fee for filing or recording the ſaid re- 
WT cognizance, and far making and delivering copies of the ſaid 
SS regiſter or calendar thereof, 15. and no more; which ſhall 
be paid to the clerks of the ſaid juſtices, by the perſons 
Wliccnſed, over and above the fees payable to the faid juſ- 
Etices clerks. Same flat. /. 5, | 


diſcretian, to inquire. of all ſuch perſons as ſhall be admitted 


formation, award proceſs againſt ſuch perſon, to ſhew why 
he ſhould not forfeit his recognizance, and ſhall have power 
to hear and determine the ſame. 5 and 6 Ed. b. c. 25. h. 3. 
And by the 26 G. 2. c. 31. . 7. any juſtice of the peace 


on complaint or information that ſuch licenſed perion, has 
committed any act, offence or miſdemeanor, whereby in the 
judgment of ſuch juſtice the recognizance may be forfeited, 
Wor the condition thereof broken, may by ſummons under 
hand. and ſeal, require ſuch perſon ſo complained of or in- 


eto r of > 
r „ 


(ons, then and there to anſwer to the matter of ſuch com- 
Pplaint or information; and may alſo bind the perſon who 

makes ſuch complaint or information, in a recognizance to 
appear and give evidence againſt ſuch perſon ſo complained 
of or informed againſt ; and the ſeſſions may direct the jury 


4 other jury of twelve honeſt and ſub ſtantial men, to be "_ 


whom ſuch recognizance was taken, to be by him duly en- 
— or filed among the records, And for every ſuch li- 
cence granted, without taking ſuch recognizance, and for 
fach recognizance taken and not ſent or returned as 
aforeſaid, every juſtice of the peace ſigning ſuch licence, ſhall 


W clerks of the juſtices taking ſuch recognizance, to the clerk- 


to keep an alehouſe or tipling-houſe, and that be bound by 
Wrecognizance, if they have forfeited the ſame recognizance. 
And the juſtices ſhall, upon every ſuch preſentment or in- 


formed againſt, to appear at the next general or quarter ſeſ- 


which thall there attend for the trial of traverſes, or ſome 


* 


5 


The juſtices of the peace, where ſuch recognizance ſhall Forſeiting ro- 


be taken, ſhall have power, in their quarter ſeſſions, by their S uc. 


— 


Wof any county, &c, wherein ſuch licence ſhall be granted, ,ercoc. 


41 


0 
— 


Oſſender to be 
diſabled for 
three years. 


mation; and if ſuch jury ſhall find that the perſon. ſo com- 


- recognizance is broken, ſuch act being ſpecified in ſuch 


quer to be 


Provided that the ſaid juſtices may, at the requeſt of the 


determined. Id. /. 8. 


for ſelling ale, beer, cyder, perry, or ſpirituous liquors, 


 Alehoules. 
and there impannelled by the ſheriff without fee, to inquire 
of the miſdemeanor charged in the ſaid complaint or infor- 


plained of, has done any act whereby the condition of his 


complaint or information, the court — adjudge him 
guilty; which verdict and adjudication be final; and 
thereupon the ſaid juſtices ſhall order the recognizance, en- 
tered into by ſuch offender, to be eſtreated into the exche- 

levied to his majeſty's uſe ; and the ſaid perſon, 
the condition of whoſe recognizance ſhall be adjudged to be 
broken and forfeited, ſhall, from and after ſuch adjudication, 
be utterly diſabled to ſell any ale, beer, cyder, perry, ſpi- | 
rituous liquors, or ſtrong waters, for the ſpace of three years, | 
and any licence granted to him for ſuch term ſhall be void. 


proſecutor, or of the party ſo complained of, or of either 
of his ſureties, adjourn the hearing and trial of the ſaid com- 
plaint to the next ſefſions, when the ſame ſhall be finally 


And by the ſame ſtatute, /. 13, every conviction of any 
offender for ſelling ale, beer, or other liquors, without 
ſuch licence, or after being diſabled to ſell as aforeſaid, ſhall 
be certified by the juſtice making the ſame to the next ſeſ- 
fions, to be filed or entered among the records of the ſaid 
ſeſſions ; and ſuch conviction ſhall and may be drawn up 
and certified in the following form of words, as the caſe 
ſhall happen, or in any other form of words to the ſame ef- 
fect, mutatis mutandis, that is to ſay, For) 


Middleſex, ; 

A. B. is convifted on his own confeſſion (or on the oath of 
) of having ſold beer, ale, or other liquors, in 

the pariſh of in this county, on the 215 
day of without being licenſed thereto, according 10 
law, (er after being diſabled to ſell the ſame as the caſe may 
be.) This is the 7 + ſecond, or third conviftion, Given 

under my hand and ſeal this day of 


A perſon diſabled by conviction to fell ale, beer, eyder, or 
perry, ſhall by the ſame conviction be diſabled to ſell any 
ſpirituous liquors, notwithſtanding any licence before ob- 
tained for that purpoſe ; and every licence granted to him 


ſhall be void; and if he ſhall fell during ſuch difability, he 
ſhall be puniſhed in the ſame manner as for ſelling without 
gs: | licence} 

5 1 5 


f a | 22 

0 1 

icence ; and a certificate from the clerk of the peace (which | 
he ſhall grant without fee) of ſuch conviction ſhall be legal 
evidence. Id. ſ. 11, rs ag to A 
Provided always, that if any offender ſhall be puniſhed by 
virtue of this act, he ſhall not be puniſhed again for the 
WW fame offence by any former act; and if any offender ſhall be 
puniſhed by virtue of any former act, he ſhall not be pu- 
niſhed again for the ſame offence by virtue of this preſent 


IV. Reftritions in brewing Ale. 


No common brewers or retailer of beer or ale, ſhall uſe Penalty for 
in the brewing thereof any melaſſes, coarſe ſugar, honey, uſing pernicious 
or. compoſition or extract of ſugar; on pain of forfeiting 8 
the liquor, and the ſum of one hundred pounds ; half to the 
ring, and half to the perſon who ſhall ſue in fix months. 

RS 1 //. /c/s. 1. c. 24. . 17. en en on A 
£ And by the 10 & 11 M. c. 21. . 34, it is enacted, that Or having them 
if any common brewer, or retailer of beer or ale, ſhall uſe in poſſeſſian. IJ 
any melaſſes, coarſe ſugar, honey, or compoſition or extract | 0 
of ſugar, in the brewing, making, or working of om ale or \ OY 
beer; or if any common brewer ſhall receive into his cuſ- 
tody any quantity of any of the ſaid materials exceeding ten 
pounds, he ſhall forfeit 100/. to be recovered and mitigated 
as by the laws of exciſe ; and the ſervant or other aſſiſtin 
therein, ſhall forfeit 20“/. in like manner, and in default 
payment ſhall be impriſoned three months, © | | 

By the 12 and 13 WV. c. 5. /. 34, no common brewer, 2 

innkeeper, victualler, or retailer of beer and ale, ſhall uſe 
any ſugar, honey, foreign grains, Guinea pepper, the li- = 4 
_— quor- called ent bine, made from malt and water boiled EE 
up, coculus Indiæ, or any unwholeſome ingredients in the 
brewing or making of beer or ale; or mix any ſugar, &c, 

with any beer or ale in caſks, after the ſame is cleanſed, on 

pain of forfeiture of 20/. | | | 

And by g Ann. c. 12. /. 24, 26, no common brewer, inn- Penalty for 

keeper, or victualler, ſhall ufe- any broom or wormwood, uſing broom or 

or any other bitter ingredient. to ſerve inſtead of hops, in wormwood. 

any beer or ale for ſale (except infuſing the ſame after it is 

brewed and tunned ta make braom, or wormwood ale, or 

beer), on pain of 20/. half to the king, and half to the proſe- 

Cutor, to be levied by the jaws of exciſe. _ KS 0 

And alſo by 12 Ann. Hat. I. c. 2. /. 32, (which differs 1 

little from the clauſe ſtated in the 12 and 13 W. c. 5. . „ 

34.) no common brewer, or retailer of beer or ale, 9 
| | uſe 


10 


Alehoules. 

uſe any ſugar, honey, foreign grains, Guinea pepper, eſſen- 
tia bine, coculus Iudiæ or any unwholeſome ingredients in the 
brewing of beer or ale, or mix any of them therewith on 


pain of 20/, to be recovered and mitigated as by the laws of 
exciſe ; half to the king, and half to him who ſhall ſue, 


v. The Duty of an Inn-heeper. 


It is agreed that the ſtatute of 5 & 6 Ed. 6. c. 25. and 
other ſtatutes concerning the licenſing of alehouſes, &c. do 
not extend to inns, unleſs an inn degenerate into an ale- 
houſe, by ſuffering diſorderly tipling, &c. in which caſe it 
ſhall be deemed as ſuch, hos * alt. 46... 

A perſon who makes it his buſineſs to entertain travellers 
and paflengers, and provide lodging and neceſſaries for them, 
and their horſes and attendants, is a common inn-keeper ; 
and it is no way material whether he have any ſign before 
his door or not. Palm. 374. 2 Rol. Rep. 345. 

But though it be the entertaining of paſſengers that makes 
a man an inn-keeper, yet, it is ſaid that if a perſon, having 
put up a ſign before his door, afterwards pull it down, he 
thereby diſcharges himſelf of the burthen of an inn-keeper, 
but if, after the taking down his ſign, he uſes to harbour 
men, it is as much a common inn as if he had a ſign. Palm. 
374. Godb. 346. | 
Particulars of The duty of an inn-keeper extends chiefly to the enter- 
; Innkeepers duty. taining and harbouring of travellers, finding them victuals 
and lodging, and ſecuring the goods and effects of their 
gueſts ;' and therefore if one who keeps a common inn 
reſuſes either to receive a traveller as a gueſt into his houſe, 
or to find him victuals or lodging, upon his tendering him 
a reaſonable price for the ſame, he is not only liable to 
render damages for the injury in an action on the caſe, at 
the ſuit of the party grieved, but alſo may be indifted and 
ſmed at the ſuit of the king. 1 Haw. 225. Dyer 158. Bro. 
Action ſur le caſe 76, 92. v7 
It is alſo ſaid that he may be compelled by the conſtable 
of the town, or by a juſtice of the peace, to receive and 
entertain ſuch a perſon as his gueſt : but how the officer 
way compel him may be a avon; It ſeems that all the 
officer can do, is either to cauſe ſuch houſe to be ſuppreſſed, 
or preſent ſuch offence at the aſſizes or ſeſſions, that ſuch 
oftender may be thereupon indicted. Dat. c. 7. 
He ſhall be an- He who takes upon himſelf a public employment, muſt 
—— lor his ſerve the public as far as his employment goes; therefore 
eat,. an inn-keeper ſhall not only anſwer for bis own neglects, 
| . dut 


* 


ö Alehouſes. 
8 1 | 
but alſo for the neglects of thoſe who act under him, though 
he ſhould expreſsly caution againſt it. 1 Salt. 18. 
Inn-holders are reſtrained from ſelling at exorbitant 
rices, and may be indicted if they extort any greater or 
arger ſums, than thoſe rates and prices which are impoſed 
on their commodities. Carth. 150. Skin. 291, - 
= If an inn-keeper ſell corrupt win@ or viduals, an action 
WE lies againſt him; alſo if his ſervant ſell ſuch corrupt wine or 
WE vituals, an action on the caſe lies againſt the maſter, though 
ne did not order the ſervant to ſell it to any particular per- 
ſon. 9 Hen. 53. 1 Rol. Abr. | 


Alſo an inn-keeper, or a perſon keeping a very-ſtable, 


MS is obliged to receive a horſe, though the owner does not 


45 


He ſhall not 
extort, 


- 


or ſell corrupt | 
wine or vituals, 


* 


lodge in his houſe ; for, by taking upon him a public em- 


ployment, he is obliged to ſerve the public as far as his em- 
ployment extends. Moor. 867. bes ages 

B the annual acts againſt mutiny and deſertion, the con- 
ſtable, and, in his default, a juſtice of the peace, may quar- 
ter ſoldiers in inns, livery-ftables, alehouſes, and victual- 
8 ling-houſes, and on the houſes of ſellers of wine by retail to 
de drank in their own houſes,  - 


By the 2 & 3 Ed. 6. c. 15, if any brewers ſhall conſpire 


* 


1 W to (cl! their victuals but at certain prices; they ſhall, on 


conviction in the ſeſſions or leet, by witneſs, confeflion, 
or otherwiſe, forfeit 10/. to the her, for the firſt offence, 
and, if not paid in fix days, they ſhall be impriſoned 20 days; 


for the third offence 4o/. in like manner, or the pillory, loſs 
of an eye, and to become infamous, 

But, by the 2 G. 3. c. 14, this ſeemingly ſevere act has 
loſt much of its rigour ; it being therein enacted, that no 
brewer, inn-keeper, victualler, or other retailer of ſtrong 
beer or ale, ſhall be ſued or moleſted by indictment, infor- 
mation, popular aCtion, or otherwiſe, for advancing the 
price of ſtrong beer or ale, in a reaſonable degree. 


FF Ian-heeper's relative Situation with reſpect to his 
| Gueſts. | : 


For the ſecurity and protection of travellers, inns are al- 


Soldiers ſhall bg 


quartered on 


him. 


N 
Penalty on ex- 


orbitant charge. 


6 | for the ſecond offence 201. in like manner, or the pillory ; 


How far the 
price of beer, 
&c. may be 
raiſed. 


lowed certain . ſuch as that the horſe and goods f 


a gueſt cannot be diſtrained, &c. Bul/. 270. Co. Lit. 47. 
Alſo the law takes care of the reputation of an inn-keeper. 
It was held by Hale, chief-juſtice, that if a man keeps an 
inn, and another who lives juſt by him, deſigning to get 
away his cuſtomers, tells a perſon who enquires for ſuch inn 
that 


Inn-keeper is ſa- 
voured by law. 


46 


He is chargable 
for the goods, 


Kc. of his 


that no one lives there, this is actionable: it was alſo ſaid 
by Hale to have been adjudged actionable, to diſſuade a 
perſon from going to an inn by telling him the ſmall-pox 
was there. Raym. 231. S. C. | We, 

- Innkeepers are clearly chargeable for the goods of gueſts 
ſtolen or loſt out of their inns, and this without any con- 
tract or agreement for that purpoſe, for the law makes 


them liable in reſpect of the reward, as alſo in reſpe& of there 


being places appointed and allowed of by law, ſor the be- 
nefit and ſecurity of traders and travellers. Dyer 266. 
Poph. 178. Latch. 179. 8 Co. POE ROLE 

And if an inn-keeper bids his gueſt take the key of his 
chamber and lock the door, and. tells him that he will not 
take the charge of the goods; yet if they are ſtolen, he | 


ſhall be anſwerable: becauſe he is charged by law for all 


2 which come to his inn; and he cannot diſcharge 


himſelf by ſuch or the like words. Dal. c. 56. Blackerby 169. 


So if an inn-keeper puts the horſe of a gueſt to paſture, 
without the direction of his gueſt, and the horſe is ſtolen, 


he muſt make ſatisfaction. 8 Co. 32 b. 


Not accountable 
if a gueſt is robe 
bed by his ſer- 


But if the gueſt deſire him to put the horſe to graſs, and 
the hoſt ſhall put him to graſs accordingly ; if the horſe is | 
ſtolen, the hoſt ſhall not be charged ; becauſe by law the | 
hoſt is not bound to anſwer for any thing out of his inn. 1g. 

The duty and burthen adn inn--keepers by law they 
cannot diſcharge themſelves of, under pretence of ſickneſs, 
want of underſtanding, abſence from their. houſes, &c. 
Fitz. Heſtler 85. N 

But if a perſon comes to an inn-keeper, and deſires to be 
entertained by him, which the inn-keeper refuſes, becauſe 
his houſe is already full; whereupon the party ſays he will 
ſhift among the reſt of his gueſts, and there he is robbed, 
the hoſt ſhall not be charged. Bend/. 60. Pl. 101. 
Dyer 158. AS 

Or, if the gueſt is robbed by his ſervant, or by one who 
comes with him, or by one whom he deſires may be lodged 
with him, he ſhall have no action againſt the hoſt ; for it 


was the folly of the gueſt to keep ſuch ſervant or company, 


and there is no default of good cuſtody in the hoſt. 1 Co. 
33. a. Cro. Eliz. 285. | | 


If an hoſt invites one to ſupper, and, the night being far 


| ſpent, perſuades him to ſtay all night ; if he is robbed after, 


yet ſhall the hoſt not be charged, for this gueſt was no tra- 
veller. 2 Brownl. 214. 1 Rol. Abr. 3. S. P. 
If a neighbour, who is not a traveller,. lodge at an inn at 


me requeſt of the innkeeper, and his goods are ſtolen, he 

W ſhall not have an action. Co. 8. Rep. 22 | „ 
., C. J. doubted whether a man is a gueſt by ſetting A horſe at an 
uo his horſe at an inn, though he never went into the inn inn makes a 
himſelf; but the other three juſtices held, that ſuch perſon „ 
is a gueſt by —_— his horſe, as much as if he had re- 

mained there himſelf, becauſe the horſe muſt be fed, by 

WE which the inn-keeper has gain; otherwiſe, if he had left a 

trunk, or a dead thing. 1 Salk. 388. ts | | 
nt a man comes to an inn with a hamper, in which he But goods will, 
bas certain goods (to wit, hats, as the caſe was) and goes ue. 
WT away, leaving it with the hoſt, and two days after comes | 
gain, but in the time of his abſence this is ſtolen, he ſhall 

have no action againſt the hoſt ; for at the time of ſtealing 

ne was not his gueſt, and by the keeping the hamper the 

gnoſt had no benefit, and therefore ſhall not be charged with 

= the loſs' of it in his abſence. 1 Rol. Abr. 3, 338. Cre. 

ac. 188. N | . | 1 

. 7 But if a traveller comes with goods to an inn in London, Traveller in 2 
and continues there for a week, month, or longer, and is London inn. 
mere robbed of them, he ſhall have an action againſt his 

noſt; though, perhaps, being at the end of his journey, he / 
cannot then be ſaid tranſeuns. Latch. 127. Dyer 158. 5. 

= But if an attorney hires a chamber in an inn for the whole 

term, he is qua/; a leſſee, and if robbed the hoſt is not an- 

= ſwerable. Mo. 877. | 
=_ So if a man, upon a ſpecial agreement, boards, or ſo- 

ourns at an inn, and is robbed, the hoſt ſhall not be an- 

fſwerable for it. Latch. 127. 

lf a man's ſervant, travelling on his maſter's buſineſs, 

comes to an inn with his maſter's horſe, which is there ſto- 

len, the maſter may have an action againſt the hoſt, be- 

cauſe the abſolute property is in him. Cro. Fac. 224. 1 

Rol. Abr. 3. f | 

So if A ſends money by a friend, and he is robbed in his 

inn, A ſhall have the action. Yelv. 162. 5 

=_ >oldiers billeted are gueſts. Clayt. 97. | 

FX A gueſt in a common inn, who ſhall riſe in the night A gueſt robbing 
time, and carry goods out of his chamber into another an itn. 
oom, and from thence to the ſtable, intending to ride a- 

—_y with them, is guilty of felony, although there was no 

{pas in the taking of them, which yet is generally re- 

quircd in caſes of felony. _Dalt. c. 40. | 

1 ſeems clear that gentlemen's carriages ſtanding at an 
_n-keeper's, or at a livery ſtable, are diſtrainable for rent 

ue to the landlord, as in the cafe of Francis and * 


—— On an action of replevin brought for diſtraining a chariot of 
the plaintiff's, which ſtood in a coach-houſe belonging to, and 
part of a livery ſtable. Ihe queſtion on arguing the demur- 
rer was, „Whether a gentleman's chariot, which ſtood. in 
« a coach-houſe belonging to a common livery-ſtable keeper, 
cc was diſtrainable for rent due to the landlord, from the li- 
c yery-ſ{table keeper, for his coach=houſe, which (together 
te with. the ſtables, &c.) he rented of the landlord who diſ- 
ic trained it.” After hearing council on both ſides, on two 
arguments, no determination was given, the plaintiff in re- 
plevin not chooſing to bring the matter to another argu- 
ment; but lord Mansfield, chief juſtice, and Milmot and 
Zates juſtices, faw this queſtion in ſuch a light with regard 
to its confequences even to land lords, owners, and keepers 
of livery-ſtables, as well as to gentlemen who uſed them 
ſhould this di/ire/s be adjudged a goon one) that they in- 
formed the landlord, who happened to be preſent, that it 
might be well worth his while to conſider whether it would 
be for his own intereſt to wiſh “ that judgment ſhould be 
formally pronounced for him.“ „ | 
Note, it appeared clear that the plaintiff's chariot was li- 
able to the dire, and that there was not the leaſt ſhadow 
of legal claim, Burr. Mansf. 3z 1498. 


VII. The Inn-heeper's Remedy againft his Gueſts. 


Emn-keeper may An inn-keeper, among other privileges, may detain the 
"> owe. ag perſon of the gueſt who eats, or the horſe which eats, till 
— payment, without any agreement for that purpoſe : for men 
| who get their livelihood by the entertainment of others, can- 
not annex ſo diſobliging a condition, that they ſhall retain the 
party's property in caſe of non-payment ; nor make fo diſ- 
advantageous and impudent a ſuppoſition that they ſhall not 
be paid, therefore the law annexes ſuch a condition, with- 
out the expreſs agreement of the parties. Re. Abr. 85. 
Cro. Car. 271. Bac. Abr. Inns, | | 

But an horſe committed to an inn-keeper, can only be 
detained for his own meat, and not for that of his gueſt, or 
of any other horſe ; for the chattels, in ſuch caſe, are only in 
the cuſtody of the law for the debt which ariſes from the 
thing itſelf, and not for any other debt due from the fame 
party; for the law is open for all ſuch debts, and does not 
admit private perſons to make repriſals. 2 Rol. Abr. 85. 

Bac. Abr. Inns. 1 Bult. 207. $66 2 it 
And if an horſe be committed to an inn-keeper, and is 
detained by him for his meat, and the owner take him away, 
the inn-keeper mult make freſh purſuit after him, _— 
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duke him, otherwiſe the cuſtody of him is loſt ; for he can- 
not retake him at any other time : for, if a diſtreſs be re- 
ſerved, and the party upon freſh purſuit do not retake it, 
the diſtreſs is loſt 3 for no man that has only a naked cuſ- 
tody can make a repriſal, when the thing is out of his cuſ= -. 
tody ; for it is the power of an owner and proprietor, and 
of him only, to retake "oy his property, wherever he 
finds it. 2 Rol. Nep. 433. Te 1 
6.4 In the caſe of 2 = Thur loe, T, 9 G. On an action 
of trover brought by a common carrier againſt an inn- 
reeper for keeping the plaintiff's horſe, and converting him 
to his own uſe, the defendant pleaded that he was an inn- 
Ws keeper, and that the plaintiff owed him ſo much money for 
Ws horſe-meat at ſeveral times, (all which he ſet forth in his 
Ws plca) and that by cuſtom of the realm an'inn-keeper may 
= detain horſes for their keeping; and that this defendant, on 
WE ſuch a right, detained the plaintiff's horſe for what was due 
do him, &c. which is the ſame trover and converſion of 
W which the plaintiff complained, &e. And on demurrer to 
mis plea, the court were of opinion that, by the cuſtom of 
the realm, if a man lies at an inn one night, the inn-keeper 
may detain his horſe till he is paid.for the expences: but, 
if he gives him credit for that time, and lets him depart _ 
without payment, then he has' waived the benefit of that 
cuſtom by his own conſent to the departure, and ſhall never 
afterwards detain the horſe for that expence. For this cuſ- 
tom is founded on the hardſhip of the inn-keeper's cafe to 
ſue for every little debt, or on. a greater hardſhip that he 
may not know where to find him who was his gueſt, after 
he was gone; therefore when he has waived that privilege 
which the law gives him, he muſt rely on his former 
= agreement. Now in the principal caſe, the inn-keeper . \ 
= having ſeized this horſe for the expence of /everal nights, | 
and not for ane night and no more, (which he might © 
fully do) ſuch ſeizure is not lawful, and by.gonſequence it is 
good evidence of the converſion. - In the argument, of this 
_ ce the chief juſtice held, that though the inn-keeper might 
detain a horſe for his meat, for one night, yet he could 
not ſell the horſe and pay himſelf; if he did it was a con- 
verſion, for he is not to be his own carver. Mod, Rep. 
| 8, 172. ; 2 | ER | — | 1 8 ˖ 
hut if a horſe be committed to an hoſtler, and he detain 
him for his meat, and after the owner comes to an agree- 
ment that the hoſtler ſhall retain him till he is ſatisfied; here 
he has not only the cuſtody of him as a diſtreſs, but alſo the 
property in him as a pledge; and, if the owner take it from 
VoI. I. (2.) ; wi 5 him, 
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pouniſhed. 
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him, he ſhall not only retake it upon freſh purſult, but 


and, by conſequenee, the detention muſt. be in the nature 


for entertainment, has the ſame. privilege with the ſtab 


”” gers, that could not be known to charge them with the ac- 


Inn-keeper re- 
fuſing to make 
a bill, how 


Penalty on ſuf- 
fcring tipling. 


haouſe, or tipling houſe is, to remaim drinking or tipling in 


_. or reckoning in writing or otherwiſe, ſhall refuſe to give in 


and market towns, upon the uſual working days, or one 
Denen Tos. D 12 Gao FHM A! * 
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Alehouſes. 


wherever he meets it; becauſe he bad a property by ſuch 
contract, a man that has a n retake his own 
where he meets with it. 2 Rol. Rep. 438. WT 87 
An inn-keeper who detains a horſe for his meat, cannot 
uſe him; becauſe he detains him as in cuſtody of the law; 
of a diſtreſs, which cannot be uſed by the diftrainer. Bac. 
Abr. Inns. 7 ; SER" | | | IT'S 
If a man commit his horſe to an inn-keeper, and be put 
him to paſture, he may detain the horſe till he is ſatisfied 
for the meat; for the paſture of ſuch perſons, ſet up by E 


2 Rol. Abr. 88. | 1 6 0 W r 

By the cuſtom of London and Exeter, if a perſon commit 
a horſe to an inn-keeper, and he ſhall eat out his price, the 
inn-keeper ma im as his own, upon the reaſonable 
appraiſement of four of his neighbours ; which was, it ſeems, 
a.cuſtom ariſing from the abundance of traffick with ſtran- 


tion. But the inn-keeper has no power to ſell the horſe, 
by the general cuſtom of the realm. Bac. Abr. Inns. 

uy e 11 and 12 WJ. c. 15./. 2, if any inn-keeper, ale- 
houſe-keeper, victualler, or ſutler, in giving any account 


. number of quarts or pints, or ſhall ſell in 
meaſures unmarked, it ſhall not be lawful for him, for de- 
fault of payment of ſuch reckoning, to detain any goods or 
other thing, belonging to the perſon from whom ſuch reck- 
oning ſhall be due, but he ſhall be left to his action at law 
for the ſame, any cuſtom or uſage to the contrary notwith- 
ſtanding. ct e 9077 he" ; trig yes 


VIII. Penalties on ſuffering Tipling. 


By the 1 Fac. c. 9 .. 2. if any inn-keeper, victualler, or 
alchouſe-keeper, od any perſon dwelling in any city, 
town corporate, market town, village, or hamlet, (and by 
1 C. c. 4, wherever he ſhall inhabit) where ſuch inn, ale- 


the faid inn, victuallipg houſe, tipling houſe, or alehauſe; 
(except ſuch as ſhall be invited by any traveller, and ſhall 
accompany him only during his abode there) and except la- 


bouring and handicraftſmen, in cities, towns corporate, 


Hour 


1 


4 | WF 


Alehouſts. 


&ept for urgent and neceflary occaſions, to be allowed b 
two juſtices; every ſuch inn-keeper, victualler, &c. ſhal 


£ the peace, on view or confeſſion, or oath of one witneſs, 
orfeit 205. to the poor. See alſo 1 C. c. 4. and 21 Jac: c. 7. 
To be levied by the conſtables or churchwardens by way 


4 the ſame to be appraiſed and ſold, and the ſurpluſage 
livered to the party; and, for want of ſufficient diſtreſs, 


the common gaol, there to remain till the penalty be paid. 
Fac. FP 9. 4 3. - , . I » WE. * 
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enalties, or, in default of diſtreſs, neglect to certify ſuch 
eefault, by the ſpace of twenty days, to ſuch mayor or juſ- 
Nice, every perſon ſo offending ſhall forfeit 40s. to the uſe 


warrant from ſuch mayor or juſtice ; the diſtreſs to be de- 
tained ſix days; within which time if payment be not 
gnade, the goods to be appraiſed and ſold, returning the over- 
plus; and for want of diſtreſs, the conſtables or church- 


aardens fo offending, to be by ſuch mayor or juſtice com- 
Nnitted to the common gaol till the penalty be paid: for 
il which penalties levied by the conſtables or church- 
eardens, the ſaid conſtables and churchwardens ſhall be ac- 
ountable to their ſucceſſors, and other the patiſhioners, as 
cy uſually be in other church reckonings. Id. /. 4. 


And the ſaid offence ſhall be enquired of and preſented 
defore the juſtices of aſſize in their circuits, juſtices of peace 

their ſeſfions, mayors in corporations, and in the leet, and 
ereupon ſuch due proceedings ſhall be had for the convic- 


ent is uſed. 4 Fac. c. 5. / 5. >”; 
And by the ſame ſtatute, /. 7. all conſtables, churchwar- 
ens, aleconners, and ſideſmen, ſhall in their ſeveral oaths 
cident to their offices,” be charged to preſent the ſaid of- 
znces contrary to this ſtatute. _ | 1 
Alſo if any alehouſe-keeper ſhall be convicted of the ſaid 
fence, he ſhall- be diſabled for the ſpace of three years to 
ep any Alehouſe, 21 Face c. I. , . „ 
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on conviction thereof before the mayor, or a juſtice of 


r diſtreſs; and, for default of fatisfaction within fix” days 
@- - 
ſuch mayor or juſtice ſhall commit the party offending to 


And if the juſtices or churchwardens do not levy the 


1 of the poor of the pariſh, to be levied by way of diſtreſs by 


ion, and in ſuch like cafes upon any indictment or preſent- - 


425 Fr 
hour at dinner time, to take their diet in an alehouſe; and 
except labourers and workmen which for the following of 

their work by the day, or by the great, in any city, town 
corporate, market town, or village, ſhall for the time f 

their continuing their work there, ſojourn, lodge, or victual, 

in any inn, alehouſe, e e victualling- houſe; and ex- 


= - 


Ailehouſes. 


TX, Penalties for Tipling oF 


Penalties and If any perſon — 9 thoſe which are excepted in the 


puniſhments for 


preceding article by the 1 Fac. c. 9.) ſhall continue drink- 
ing or tipling in any inn, victualling-houſe, or alehouſe, 
or any tavern keeping an inn or victualling-houſe, he ſnall 
on conviction before the mayor or a juſtice of the peace, 
on view, confeſhon, or oath of one witneſs, forfeit for every 
offerice 3s. 4d. to be paid within one week next after the 
conviction, to the churchwardens for the uſe of the poor; 
and if he ſhall refuſe or neglect to pay the ſame; it ſhall be 
levied by diſtreſs : and if he be not able to pay the forfeiture, 
the mayor, juſtice, or court where the conviction ſhall be, 
may puniſh the offender, by ſetting him in the ftocks for 
every offence by the ſpace of four hours. 4 Fac. c. 5. /. 4. 
1 Fac.'c. 9. 21 Fart. 7. 1 C. c. 4. (05, 5, 
And ſuch offence may alſo be enquired of and preſented, 
before juſtices of aſſize, juſtices of the peace in ſefſions, | 
mayors, and in the leet, and ſuch proceeding. ſhall be had 
thereupon for the conviction, as upon indictment or preſent- 
ment. , ME ed #1 + RAGS 6 
Alſo, by the ſame ſtatute, the offender is to be preſented, 
_ Indicted, or convicted in fix months. .. 11. 


And by the 21 Fac. c. 7. ſ. 5. all conſtables, church. 


wardens, aleconners, and ſideſmen, ſhall in their ſeveral and 


reſpective oaths incident to their offices, be charged to pre- 


ſent the faid offence, * a e | 
© And further, if any alehouſe-keeper ſhall' be convicted of i 
the ſaid offence, he ſhall for the ſpace of three years be di- 
abled to keep any ſuch alehouſe. 7 Fac. c. 10. 21 Fac. 


7-4 
| AX. Drunkenneſs. 


Drunkerineſs, Drunkenneſs 4 forbidden by the canon law, which or. ; 
how puniſhable dains, that if any offend their brother by it, the churchwar-Wl 
by canon law. dens and ſideſmen ſhall preſent the fame to the ordinar;, 


It excuſes no 


that they may be puniſhed by the ſeverity of the laws ac. : 
cording to their deſerts ; and ſuch notorious. offenders ſha" 
as be admitted to the holy communion till th ey be reſorn 
Can. 109. Aw | | . | ; 55 
An all conſtables, churchwardens, aleconners, and ſide'W 
men, ſhall 5 {worn to preſent the offence of drunkenne- 
Ate Ce 3. % Jo „ 7 4 BN 62H K 
Drunkenneſs excuſes no crime; for he who is guilty « I 


—_ 


Alehoules. = 
any crime through his voluntary drunkenneſs, ſhall be pun- — 
iſhed for it as much as if he had been ſober. 1 Hat. 2. 

By the 4 Fac. c. 5. .. 2, and the 21 Fac. c. 7. /. 1, 3. Puniſhments, 
every perſon who ſhall be drunk, and convicted thereof be- : 
fore one juſtice, or mayor, on view, confeſſion, or oath of 
one witneſs, ſhall forfeit for the firſt offence 5s. to be paid 
SE within one week after conviction, to the churchwardens for 
che uſe of the poor; and, if not paid, it ſhall be levied by 
= diftreſs; and if the offender be not able to Pay the ſaid ſlum 
of 55. he ſhall be committed to the ſtocks, and remain there 
= {x hours. | Ro N E 
And by the 4 Fac. c. 5. /. 3. if any conſtable, or other 
inferior officer to whom that ſhall be pron in charge by the 
precept of any mayor or juſtice, ſhall neglect the due cor- 
rection of the offender, or the due levying of the penalties 
= where diſtreſs may be had, he ſhall forfeit 105. to be levied 
by diftreſs, by any other perſon having warrant from o 
= mayor, juſtice, or court, where any ſuch conviction ſhall 
be, to be paid to the churchwardens, for the uſe of the poor « 
Ww here the offence ſhall be committed, +10 
= 1f a perſon who has been once convicted of drunkenneſs, 
= ſhould be again convicted of a like offence, he ſhall be 
bounden with two ſureties in a recognizance or obligation 
of 10/. with condition to be from henceforth of good beha- 
viour. 4 Fac. c. 5. J 6. 21 Fac. c. 14-3 e e 

This oftence may alſo be inquired of and preſented before 
the juſtices of affize, juſtices of the peace in their ſeſſions, 
Wy mayors, and in the leet ; and thereupon proceſs ſhall be had 
| 5 the conviction as upon indictment or preſentment. - 4 
Jace. c. 5. /. 11. | | | | A 

And this act ſhall not abridge the eccleſiaſtical Juriſdic- 
tion. Same „at. /. 8, WE wee e 

But if the offender be puniſhed, or has been once puniſhed ; 
by any the ways before mentioned, he ſhall not again be pu- Ny 
niſhed by any other ways or means, 4 Fac. c. 5. f. 9. | E 

Every man in his majeſty's pay in the navy, being guilty 
of drunkenneſs, ſhall receive ſuch puniſhment as a court 
martial ſhall think fit to impoſe. 22 G. 2. c. 35. Art. 2. 

An alehouſe-keeper convicted of being drunk, ſhall, be- 
daes the penalties above-mentioned, be utterly diſabled to 
<p any ſuch alchouſe for three years. 7 Fac, e. 10. 


XI. Of Ale Veſſels, and Meaſures, 


The juſtice of the peace in Eaſter ſeſſions yearly (and Juſtices to ate 
yrs in corporations) ſhall rate the price of all barrels, the price of 
_icrkins, firkins, and other veſſels to be fold for ale or 


| 


Mayor, &c. 


_ cauſe quarts an 


from the ſaid ſtandard, ſhall be kept for that purpoſe : and 


_ offence committed. /. 6. 


tion at law. /. 2. 


beer to be uttered therein: and if 88 ſhall not ſell 


I porate, borough, or market town, ſhall, on requeſt, cauſe 
_ to be mea · all ſuch ale quarts, and pints, made of wood, earth, &c. 


each meaſure : ſuch marks are to be provided by the ſaid 


- Atehouſes. 


the ſame according to ſuch rate, he forfeit 3s. 4d. half 
to the king, and half to him that ſhall ſue, 8 El. c. 9. 

By the 23 H. 8. c. 4. 12 C. 2. c. 22. and 1 . flat. 1, 
c. 24. / 5 a barrel of beer, within the bills of mortality, 
ſhall be 36 gallons, and a barrel of ale 32 gallons; and in 
all other places 34 ns ſhall be a barrel of beer or ale. 

Stat, 11 & 12 V. c. 15. for aſcertaining the meaſure 
for retailing. ale and beer, enacts, that all perſons retail- 
ing ale or beer, ſhall ſell ſuch ale and beer by the full ale 
quart, or ale pint, according to the ſtandard remaining 
with the chamberlains of the exchequer, in a veſſel made of 
wood, earth, glaſs, horn, leather, pewter, or ſome other 
wholeſome metal, marked from the tt ſtandard in the ex- 
chequer, or from ſome city, town corporate, borough, or 
market town, where a ſtandard ale quart or pint, made 


not any other veſſel not marked, on forfeiture of a ſum not 
exceeding 40s. nor leſs than 10s. half to the poor and half 
to him that ſhall ſue ; to be recovered before one juſtice, 
the oath of one witneſs : and to be levied by warrant of 
diſtreſs, rendering the overplus. /. 1. 6. . 
But the proſecution muſt be within thirty days after the 


If any inn-keeper, or alehouſe-keeper, ſhall ſell any ale 
or beer in a veſſel not marked, or refuſe to give the parti- 
cular number of quarts, &c. in any reckoning, he ſhall 
not, for nonpayment of the reckoning, detain any of the 
perſon's things not paying the ſame, but be left to his ac- 


A clauſe in this act ſets forth that the ſubcommiſſioners 

or collectors of exciſe ſhould procure ſtandard quarts and 

ints out of the exchequer, for every market town which 

not been provided with them before, under a penalty of 

5/. for every default; but this was only required of them 
till June 24, 1700: / 3. 

very mayor, or chief officer, of eyery city, town cor- 


as fhall be brought to him, ta be meaſured and fized by the 
ſtandard in his cuſtody, and ſhall then cauſe them to be 
plainly ſtamped and marked with W. R. and a crown ; for 
which they ſhall. not receive more than one farthing for 


mayor or chief officer, and if he ſhall not do his duty herein 
he ſhall forfeit 5/. to be recovered as aforeſaid, and a 
| | | | alſo 


ff AE Rr 


Alchontkes. 
alſo pay to the party grieved treble damages with coſts, by 
action at law. J. 55 


Nothing in this act ſhall extend to beer or ale fold to 7 


be ſpent out of the houſe, if it be meaſured out by the 
ſtandard. / 7. | 


Actions brought againſt juſtices of the peace, or per 7 1 


ſons employed by them, upon the execution of this act, 


ſhall be laid in the proper county only, to which NE gone | 


ral. iſſue. may be pleaded, &c. and, upon a verdict the der 
fendant to recover treble coſts. 


% 


The juſtices at their quarter Haien are to give this act 


in charge to the juries. / h:... 
But this act hall, mat extend to colleges. or halls in the 


univerſities. . 10. The univerſities are indeed generally 


excepted out of theſe acts concerning alehouſes. 


VI. Exciſe on Beer, On, Perry, Mum, Metheglin,. 


and Mead. 


> WS <7 <F 


Exciſe is a charge or impoſition laid upon beer, ale, c bs Exciſe, what 


der, and other liquors, by an act of parliament made in the it is. 


12 C. c. 23. It is a mode of taxation now. frequently 


adopted, though deemed to be oppreſſive. 


By the 24 G. 3. c. 41. every common brewer of ſtrong Licence to be 
beer ſhall take out a licence from the officers of exciſe, for taken out an- 
which he ſhall pay, if the beer brewed by him does not ex- ua: 


ceed in the year, ending the 5th. of uly, in each year, 


previous to the taking out the licenc 1 

„ A ¼ 5 

If more than 1000 barrels and under 2000. 2 oO o 
If more than 2000 barrels and under 5000. 5 0 ©- 
If more than 5000 barrels and under 7500 7 10 ©. 

If more than 7500 barrels and under 10000. 10 0 o 

If more than 10000 barrels and under 20000 20 © 0 

If more than 20000 barrels and under 39000 30 0 © 

If more than 30000 barrels and under 40000 40 0. 0 

| 40000, or above, | 50 0 0 


Eyery perſon who ſhall firſt become a ublic brewer of and when, 


ſtrong beer after the 5th. of July 1784, ſhall previouſly take 
out ſuch licence as aforeſaid, and at the end of every ſuc- 
ceeding year, and ſhall pay ſuch further additional duty for 
ſuch licence, according to the numher of barrels he has 


brewed in the preceding year: and if he ſhall neglect taking 
out or renewing ſuch licence annually, ten days at leaſt be- 


fore the end of the year, he ſhall forfeit 00. 24 G. 3. c. 
41+ Al. 2. / 1 277. N 8 


tl 


. Com- 


36 


Small-beer 
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Common brewers of only ſmall or table-beer, ſhall alſo 


brewers to take take out a licence yearly, and pay for the ſame 11. to be re- 


. out a licence. 


a 


and ale. 


Brewer, inn- 


newed annually in like manner, on the penalty of 101. 


A 


Duties on beer And 'by the 27 G. 3. c. 1 3: ſchedule F, for every barrel 
a 


of beer or ale above 65. a barrel (excluſive of the duty 
hereby impoſed, and not being two-penny ale, mentioned 
in the 7th article of the union, nor table beer -brewed b 

common brewers according to the directions in 22 G. 3) 
to be brewed by any common brewer, or-perſon who ſhal 
ſell or tap out beer or ale publicly or privately, C. s. d. 


ſhall be paid by the brewer © o'8 0 
And for every barrel of beer or ale at or 
under 6s. a barrel, excluſive of the duty . 


For every barrel of beer or ale, above 6s. 
and not exceeding 115. the barrel (excluſive 
of the duty) commonly called table-beer, 
brewed by common brewers, as directed by 
the 22 G. 3. ſhall be paid - 0:40 
For every barrel of two-penny, as men- 
tioned in the 7th article of the union, tze 
brewer or victualler ſhall pay © 3 42341 
For every bartel of French beer, ale, or | 
mum, imported from France, the importer 
ſhall pay - a okry ek 
For every barrel of beer, ale, or mum, 
other than from France, the importer ſhall 
1 l ac. o 17 3 
For every barrel of beer or ale above 6s. a 2 
barrel, except table- beer as aforeſaid (exclu- 
five of the duty) brewed by the common 
| brewer, or other perſon who ſhall ſell or tap 
out beer or ale, publickly or privately within a 
the bills, ſhall be allowed — 8 1 
For every barrel of beer or ale above 6s. 
the barrel (excluſive of the duty), not bein 
two-penny ale, nor table-beer, as aforeſaid, _ 
brewed elſewhere Be: - 8 1 | 
And for every barrel of beer or ale at or 
under 6s. the batrel, excluſive of the duty, 
brewed as aſoreſaid — = 0 oO 4 
By the 15 C. 2. c. 11. / 1. it is enacted, that no com- 


6 808 


keeper, &c. to mon brewer, inn-keeper, victualler, or other retailer of 
to beer and ale, ſhal!; without firſt giving notice at the next 
de. office of exciſe, or to the commiſſioners, or ſub-commiſ- 
ſioners, or one of them, erect, alter, or enlarge any tun 
9 , at 


give notice 


the cxciſcroffi 
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fat, back; cooler, or copper, and make uſe thereof for 

brewing any beer, ale, or worts, on pain of $o/. - And 

every other. perſon, in whoſe occupation any houſe; out- 

houſe, or other place ſhall be, where any ſuch private tun, 

fat; back, cooler, or copper ſhall be found, ſhall alſo for- 

feit 50/. And the fame, together with all beer, ale, or 

worts therein, ſhall be taken up, ſeized, and forfeited. -/. I. 
No common brewer, inn-keeper, victualler, or other re- They muſt not 
tailer of beer or ale, ſhall uſe or keep any private ſtore- keep private 


15 | houſe, cellar, or other place for laying of any beer or ale, 1 
or worts, in caſk, on pain of 50/. and every other perſonn 


in whoſe occupatioh any ſuch place ſhall be, ſhall alſo for- 
feit 500. 15 C. 2. c. Ie fe 1. . ft. 1. c. 24. . 11. 1 

If an inhabitant of any market town, city, or town cor- Of private brew 
porate, where there is a common brewhouſe, having any houſcs, 
private brewing · veſſels for making beer or ale for the con- 
ſumption of his own family, ſhall permit any beer, ale, or 
worts, to be brewed in his houſe, &c. other than for his fa- 
mily, &c. or to give away in hoſpitality ; or ſhall lend out 
any of his brewing veſſels, other than which are moveable 
and unfixed, he ſhall forfeit 50/. 22 & 23 C. 2. c. 5. .. 10. 
By the 5 G. 3. c. 43: /- 25. if any common brewer ſhall prewers not to 
alter the poſition of any tun, batch, float, cooler, or copper, alter tun, batch, 
We after it has been ſet up and fixed, without giving notice in ce. without 
writing to the officer; or ſhall place any boards, ſtone, 8 Non 
wood, or any other materials at the dipping- place; or ſhall 
by any other means hinder the gauger from taking true dips 
and gauges, he — _ * | | ; 2 

The officer of exciſe, in the day time, in the preſence of ,, 
a conſtable, having juſt ſulpiciow that any — back, — 
tun, or other concealed receptacle are uſed by any brewer, open doors, Kc. 
maker, or retailer of exciſeable liquor, on requeſt firſt having jult fk 
made, and cauſe declared, may break open the door, or any. 
part of his brewhouſe, warehouſe, or other room in his poſ- 
ſeſſion, and enter, and break up the ground in ſuch houſe 
or room, or ground near adjoining in his poſſeſſion, ta 
ſearch for ſuch back, tun, &g. or any pipe or conveyance 
leading thereto ; and, if he finds any private pipe or others 
conveyance, he may ſearch and follow it; and if it ſhould 
lead into any ground, houſe, or place in the- poſſeſſion of 
any other perſon, on like requeſt, and with a conſtable, he 
may enter the fame, and break open the ground, or any 
part of the houſe, if occaſion ſhall be, to follow ſuch pri- 
vate pipe, in order to find out ſuch concealed back, tun, 
&c. making good the ground or houſe fo broken up, or 
Siving reaſonable ſatisfaction to the owner, And any per- 
8. 8 5 ſon 


58 


Flis power in 
if 


ing for 


rivate pi 
* 


veyed from one brewing veſſel to another, or into any 


| 50l. 5 1d. /. 6. 1 


out of the tun into his caſk. /. 7. 


His power by 
night as well as 
8 


- take an account of all ſuch liquors brewed or made therein; 


ers, leaving a true copy of ſuch return under his hand with 


Penalty for op- 
poſing him. 
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ſon oppoſing ſuch officer ſhall forſeit 200. & 8 N. 
c. 30. . 27. * I 8 i 426 45 eee 

And bo the 8 & 9. V. c. 19. / 5. the exciſe-officer, in 
the day time, and in preſence of a conſtable, on requelt 
made, and cauſe declared, may break up the ground in any 
common brewhouſe, or the ground near adjoining, or any 
wall, partition, or other place, to ſearch for any ſuch pri- 
vate pipe, or other conveyance, and on finding, may follow 
the ſame and break up the ground, houſe, wall, partition, 
or other place, through or into which the ſame that lead, 
and break up or cut ſuch pipe or other conveyance, and 
may turn any cock to try whether it can convey as afore- 
By the ſame ſtatute, /. 4, no common brewer ſhall keep 
any pipe or ſtop cock under ground, or any other private 
conveyance, by which any ale, beer, or wort may be con- 


other place, nor ſhall have any hole in any tun, batch, or 
float, by which any ale, &c, may be conveyed into or out 
of the ſame, on pain of 10o . 

If upon ſearch * or private conveyance ſhall be 
found, the officer make good the ground, wall, &c. 
broke up in the ſearch, or make ſatisfaction to the owner; 
and any perſon who ſhall oppoſe ſuch officer, ſhall forfeit 

But common brewers may uſe any pipes, ſtop-cocks, or 
other conveyances, which are above ground, and in open 
view, for letting his worts out of his copper into his public 
backs or coolers ; and out of the ſame into his tuns, &c, or 


The gauger ſhall at all times, by night and by day (but 
if at 2 in preſence of a conſtable) be permitted upon his 
requeſt to enter the brewhouſe, and all other places belong- 
ing to, or uſed by, any perſon brewing of beer, or by any 
retailer af beer, ale, wort, perry, 2 or metheglin; and 
to gauge all coppers, fats, and veſſels in the ſame; and to 


and ſhall make return thereof in writing to the commiſſion- 


ſuch brewer, maker, or retailer; which return ſhall be 2 
charge upon ſuch brewers, makers, or retailers. 12 C. 2. 
e, 24 f. IJ. ; 2 u. * 
If any ſuch brewer, maker, or retailer, ſhall refuſe to 
permit ſuch gauger to enter his brewhouſe, or other place 
aforeſaid, or to guage his veſſels or liquor, he ſhall be forth- 
with forbidden by the gauger to ſell, carry out, or deliver 
| | 00 


WW kceper, or victualler, who ſhall (on requeſt or | demand on oppo 


= out any part of ſuch g 


Alehouſes. 53 


to any of his cuſtomers, any beer, ale, or other liquors 
ca aforeſaid ; and if, after ſuch warning given, he ſhall fell, 
Carry, or deliver out the ſame, or any part thereof, not 
having paid the duty of exciſe, he fle forfeit double the 
value, and alſo the ſum of 10/. 14. „ 17508 : 
And any brewer who ſhall bribe the gauger to make a Penalty on bri- 
falſe return ſhall forfeit 100. and the officer taking ſuch — „ 
bribe 200. 15 C. 2. c. II. fo 16. e 
By the 7 & 8 M. c. 30. /- 22. any common brewer, inn- Further penaley | 
ng the 
made by the gauger in the day-time, or in the night in pre- r. 
ſence of a conſtable) refuſe to permit him to come into his 
houſe, brewhouſe, or other place uſed by him; or being 
entered, ſhall not permit him, to ſtay in the brewhouſe 
== whilit bis guile is brewing, and quietly gauge tae ſeveral 
== worts as they are brewed off, and Jet into his backs and 
tuns, and to. ſee their ſtrong and ſmall drink cleanſed and 
carried out without mixture, and to take an account of the 
goods in the meſh tun, or the quantity of malt from which 
uch worts are. made; he ſhall forfeit 20/, and the proſe- 
cutor ſhall not be obliged to prove that the party carried 
ule before he paid the. duties. 
And by the 15 C. 2. c. 11. / 7. as oſten as there ſhall 
be occaſion, two able artiſts ſhall be appointed, one by the 
commiſſioners or ſub-commiſſioners, and the other by the 
brewers of any city or place, who ſhall be ſworn before a 
Juſtice to take the juſt contents and gauge of all coppers, 
fats, tuns, backs, and coolers, and all other brewing vel- 
ſels of that nature, and to deliver, under their hands, one 
copy of the contents to the commiſſioners and ſub-commiſ- 
ſioners, and another to each reſpective brewer, _ " cha] 
Every common brewer, when he ſhall make any guile of Brewer many 
beer or ale, ſhall declare to the gauger how much ſtrong declare how 
beer or ale he intends to make of ſuch guile, and how much much ke intends 
ſmall, before any part of the guile is cleanſed or removed — 2M 8 
out of his tuns; and if he op his ſervants ſhall refuſe to 
make ſuch declaration, the gauger ſhall return the whole 
as ſtrong, and the brewer ſhall alſo forfeit 205. for every 
barre] in ſuch guile, And if ſych brewes or his ſervants, 
after ſuch declaration, ſhall make any increaſe of the ſtrong 
beer or ale, or if the gauger ſhall find any beer, ale, or worts 
of the ſame guile laid off, above the quantity fo declared, 
he ſhall forfeit for every barrel fo increaſed, laid off, or 
found above ſuch quantity 5/. and the ſervant aflifting 
therein 20s, and in default of payment be impriſoned three 
months. And if on an information againft the brewer 
| n ſor 


Two able gau- 
gers ſhall be em- 
ployed. 
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for ſuch penalties, it appear by his evidence, that ſuch ſtrong 
beer or ale, was increaſed by mixing with it any beer or ale 
that was left in the brewhouſe of a former Suite he ſhall 
nevertheleſs incur the penalties, unleſs it be alfo proved upon 
oath, that ſuch ſtrong bee? or ale was fo added in the fight 

And view of the gauger. 8:& 9. W. c. 19. . 2. = 
 Gauger's difere= By the 1 JF, l. 1. c. 24. J. 6. if it ſhall appear to 
— kiouary power, the gauger that any worts are miſſing, or not fairly let 
down into the tun, and the gauger cannot find the fame, he 
may os for ſo much beer or ale as the worts fo miſſing 

would reafonably make, ee e IT 

a Gaugers may take their gauges, and make their returns 
* and charges, upon warm worts in the backs, coolers, &c. 

making an allowance of one tenth part thereof for waſh 
and waſte, and ſuch worts ſhall not be afterwards charged 
uV hen made into beer or ale. Id. ſ. 7. 3 
Altering the And whereas many brewers, having ſtrong beer or ale re- 
quality of beer. maining from the time it was brewed till the next guile or 
brewing, frequently alter the quality by mixing with it new 
{mall beer, or old returned drink, and then add the beer or 
ale ſo altered to the next guile, it is enacted, that if it ſhall 
appear to the gauger that the quality of ſuch ſtrong beer or 
ale, ſo added to a guile of new drink, has been ſo altered 
ſince it was brewed, he ſhall return all ſuch beer or ale 
ſo altered and added to a guile of new drink, as if the ſame 
were then originally brewed, and had never been charged 
before, 8 & 9 V. c. 19. /. 3. Ae * 
Prnckty en de ,20 any common brewer, gr other retailer of beer or ale, 
verting ſmall- ſhall, after an account has been taken by the gauger, con- 
— into vert any ſmall beer or ſmall worts into ſtrong beer or ale, 
18 by mingling the fame, and ſhall ſell or recail the ſame, with. 
out giving notice to the ſame gauger, of the quantity ſo 
mingled and converted; or if be [] conceal or convey 
any beer, ale, or worts, not gauged, whereby the king 
may be defrauded of his duty, he ſhall forfeit 205. for every 
_ "barre, 1SC. 2; H. 12. 1 {eff; 1: . 24 , 11. 
er mixing, And if any common brewer, or other retailer of beer or 
ale, ſhall mix or cauſe or ſuffer to be mixed, in any veſſel, 
tub, or otherwiſe, any ſtrong beer, ale, or ſtrong worts, 
with any imall beer, ſmall worts, or water, after the gauge 
72 have been taken, he ſhall forfeit 50ʃ. 2 G. 3. c. 14. 
1 2+ \ | | | 
| prremovingthe If any common brewer, inn-keeper, or vſctualler, ſhall 
guile, cleanſe or remove out of his brewhouſe any part of his 
guile or brewing of beer, ale, or worts, before the whole 
of ſuch gulle is brewed off, and be in his tuns, backs, or 
i coolers, 


7 
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6oolers, and until the gauger ſhall or might have taken an 


account of the ſame, without firſt giving notice to the ſu- 


perviſor or gauger, at what time, and how much of ſuch 


guile or brewing, he intends to cleanſe; or remove, and 


where he intends to diſpoſe of the fame, he ſhall for every 


barrel forfeit 40s. 7-49 8. W. c. 30. % 21. . 
By the 7 C. 8. W. c. 30. % 23. any common brewer or or mixing after 
in-keeper, who ſhall on carrying out his drink, or after it the beer is car- 


is carried out, mix any ſmall beer or ſmall worts, with any 
ſtrong beer or ale on his dray, or in any victualler's cellar, 


or other place, ſhall forfeit 51. and the gauger may taſte the 


drink upon the dray, and, upon requeſt, may enter the 
cellar or other room in the poſſeſſion of any inn-keeper or 
victualler who ſhall receive any drink from a common 
brewer, and taſte the drink in the ſame; and if the inn- 
keeper or victualler ſhall not permit him to enter into his 
cellar or other rooms, or to taſte the drink therein, he 
ſhall forfeit 5/. LE. 1 95 

And by the 22 & 23 C. 2. c. 5. /. 11, no retailer of beer 
or ale, after receiving the fame from the common brewer 
ſhall mix any beer, ale, or worts of extraordinary ſtrength, 
with any ſmall beer, ale, or worts, in any veſſel containing 
three gallons or more, on pain to forfeit for every barrel ſo 
mixed, double the duty of exciſe for ſtrong *beer or ale, 


and ſo in proportion for any greater quantity. 8 
Alſo if any common brewer ſhall ſell, deliver, or carry what time beer 
out any beer or ale to any of his cuſtomers, either in whole ſhall be carried 
caſks, or by the gallon, in any city or market town, before out. 


notice given to an officer of exciſe, but between three in the 


morning and nine in the evening from March 25, to Sep- 
tember 29; and between five in the morning and ſeven in 


the evening between September 29, and March 25, he ſhall 
for every barrel forfeit 200. 15 2 a. e. 


By the 7 8 V. c 30. /. 46. notes of eve gauge, ſign- N be 
dd by the gaugers, containing the inches j — vr man of every 


out. 


backs, and wants of the tuns and quality of the liquors, Suuge. 


ſhall be left by them with the common brewers of ale or beer, 


or ſome ſervant (if demanded) at the time of taking the 


gauges, -. on pain of 40s. | 


And the gauger ſhall, within three days after the end of | 
every week, deliver to or leave with the brewer or — 


or their ſervants, a true copy under his hand of each reſpec- 


lity of the liquors by him charged in ſuch week ; and If he 
ſhall neglect or 2 n 


tive charge by him made, containing the quantity and qua- 
to leave ſuch copy, or ſhall charge 


ſuch perſon more than ſuch copy contains, he ſhall forieit 


lol. Id. /. 25. 
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But by the 12 C. 2. c. 28. / 30, demand i in writing 
muſt be made offuch copy. 
The commiſſioners of exciſe or appeals, or deer of the 
bre on complaint of any overcharge returned upon them 
the gauger, ſhall hear and determine the complaint; and 
— witneſſes on oath, and thereupon, or by other due 
proof, may diſcharge ſuch complainant of ſo much of his 
_—_ as ſhall be made out before them. 1 . Jef. I. e. 
1 
" "BO . the uncertainties in the returns of the 
the barrel of beer, within the bills of mortality, ſhall be thitty- 
fix gallons, and the barrel of ale thirty. two 8 12 C. 
2. c. 24. |. 34. | 
Allowznce And the common brewer, not ſelling the fame by retail, 
| |  - ſhall be allowed for waſte by filling and leakage, on every 
twenty-three barrels of boer, whether ftrong or ſmall, three 
barrels; and upon every 22 barrels of ale 2 bartels. 1d. 


36. 
on ma- But if any common brewer ſhould be convicted of ma- 
Ling e entry. king a falſe entry, he ſhall, over and above other penalties, 
| forfeit the . allowance for ſx months then next enſuing. 
Id. ſ. 37 
In all other altos thirty-four ga lions ſhall be reckoned 
X. a barrel of beer or ale; and the © — for waſte and 


rt ſhall be 24 on every 23 barrels. 1 .f. 1. c. 24. 


Sellers by tera. + by the 25 G. 3. c. 73. . r, common brewers who 
ſhall ſell beer, ale, or worts, in a leſs quantity at one time, 
than a whole caſk containing four gallons and an half, 
ſhall be deemed to ſell by retail, and thall not be entitled 
to any allowance. 

When brewers, All common brewers of beer ad ale ſhall once in every 

Sec. ſhall make week, and all 8 alehouſe-keepers, victuallers, 

N and other retailers of beer, ale, cyder, perry, or metheglin, 

brewing, making, or retailing the ſame, ſhall once in every 
month make entries at the exciſe-office of all ſuch liquors, 
brewed, made, or retailed in that een or ne reſpec- 


tively. 12 C. 2. c. 24. . 29. 
Penalty on And thoſe common brewers 0 ſhall not once-a week 


| 2 | —_ due entries, ſhall forfeit 100. arid every fuch inn- 


r who ſhall not make true entries once a month, ſhall 
fo it 5/. and every alehouſe · keeper, victualler, or 'other 
-retailer, who ſhall not once a month make due entries, 
| ſhall forfeit 20s. Id. /. 30. Vii an de 
Further penalty. Eve — 2 — ſhall neglect to pay withir/n 


week after he has made his entry, or vught” E 
5 is 


- Ailehouſles. 
is. entry, ſhall- pay double value of the duty; and every 
an; aro eee victualler, or other retailer, 


entry, or ought to have made his entry, ſhall pay double 
value of the ty. Id. /. 31. 1 2 


WW ſuch entries, or payment of ſuch duties, or other cau 
couching the ſame, if he live in a market - town, out of the 
WT aid town; if he live out of a market- town, then to no 
other place than to the next market-town to his habitation 
in the ſame county, on the market-day. Id. /. 32. Kok, 
Nor ſhall any common brewer be proſecuted for any for- 
WE feiture for any miſ-entry, or ſhort entry, if ſuch brewer ſhall 


oy the gauger, rectify his entry according to the ſaid re- 
= turn, or otherwiſe diſcharge himſelf. '15 C. 2. c. 11. /. 6. 
But ſuch brewer ſhall not have any benefit of this pro- 


entry, or non-payment, if it ſhall not appear by the evidence 
chat he did not boxa fide ſnew to the gauger all the beer, 

ale, and worts of each reſpective guile, for ſuch time for 
which ſuch copy of the return was made ; or if any appa- 


j part of the drink brewed. in the time, for which ſuch copy 
of the return is made or given by the gauger. 1 W. eſs. 
I. c. 24. /. 10. 


who ſhall neglect to pay within a month after he made his 


1 in one week after the delivery of the copy of the return made 


1 viſo, on any information grin him for non- entry, falſe 


9 rent fraud was acted to defraud the king of his duty, for any 


% 
6 


But no perſon ſhall be compelled to travel for maki — | 


But a perſon, who ſhall brew and fell by retail ſmall Selling beer 


WE quantities of beer or ale in any fair, who is not a common in fairs. 


brewer or retailer, of beer or ale, ſhall be freed from all 


ciſe for the ſame. 12 C. 2. c. 24. / 39 


131 2 


5 f the duties. 


forfeiture. of, 5/, by the brewer who ſhall brew the ſame, 


very barrel which ſhall be ſo brewed. 15 C. 2. c. 11 / 14. 
= And to. lame act, . 13. all brewing, veſſels and uten. 
schall be ſubject to all the debts and duties of exciſe, in 

artear for any beer or ale made in the ſaid brewhauſe; 2 


A 


= penalties relating to ſuch entries, and the like, provided 
that he ſhall, before ſuch ſelling and retailing, pay the ex- 


== But during the term of ſuch compoſition, no perſon who 
bas compounded. ſhall ſuffer any beer or ale to be brewed. 

In his brewhouſe for any other common brewer, without 
firſt giving notice to the commitſioners or ſub-commiſſion- 
rs, and forthwith paying down the exciſe thereof, upon 


Wand 5/. by the brewer for whom it ſhall be brewed, ſor 


By che ſame act, /. 40. the commiſſioners, and ſub- com- — 
wifſfioners may compound with inn-keepers and others for ing. 


Brewers veſſe la, 
& g. ſubject to- 
the duties. | 


5 4 0 
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ſhall alſo be ſubject to all penalties and forfeitures againſt 

the laws of exciſe ; and it ſhall be lawful to levy debts and 

penalties, and uſe ſuch proceedings againſt the utenſils there- 

min contained, as it may be lawful to do in cafe the debtor 

or offender uſing the ſaid utenſils, had been the real owner | 

Penalties how All fines, penalties, and forfeitures, : ſhall be ſued for, re- 

covered, or mitigated, as by the laws of exciſe, or in the 

courts at Weſtminſter ; half to the king, and half to him 

— 24. G. 3. . 41. %. 2. fo 11. 27. G. 3. c. 
CCC er 67.15; ah Sf 

Informations againſt common brewers, alehouſe-keepers, 

vinegar-makers, or cyder- makers, for any miſ-entry or of- 

fence, muſt be within three months after the offence com- 

mitted ; and notice ſhall be given in writing to every per- 

ſon againſt whom ſuch information ſhall be brought, within 

a week after laying and entering the information. 1. J. 
„. I. c. 24. fo 16. 12-& 13 c. 11 ⁴ 

Makers of mead Every maker of mead for ſale ſhall take out a licence, for 

| Hall take out hich he ſhall pay the ſum of 1. and ſhall annually renew 

— = _ in like manner, on pain of 10%. 24 G. 3. c. 41. 

es. 2. /. 7. 1 | * BY | 

Duties on Cydir. wer — 27 G. 3. c. 13, for Wer | | 

head of cyder or perry made and fold by retaiſ in . 5. d. 
Great Britain, the retailer ſhall pay a duty of o 14 
14 


/ > 


For every hogſhead of cyder or perry made 
and fold in Great 22 in quantities of 20 
gallons or upwardsy by a dealer or retailer from 
_ of his-own growth, ſuch dealer or retailer 
þ EE - 7 
F — hogſhead of ſuch laſt- mentioned 
cyder or perry received into the * of any 
perſon to be ſold and diſpoſed of, ſuch perſon 
ſhall pay - + += Hd; 14% 
' . Far every hogſhead of cyder or perry made in 
Great Britain which. ſhall be ſent or eonſigned 
to any factor or agent, who ſhall receive the ſame 
to ſell or diſpoſe of, ſuch factor or agent ſhall pay 0 19 2 
And for every ton of cyder or perry imported,” 
ſhall be paid by the importer, before landing, 17 16 6 
_ - Alſo by the annual malt act 45. more ſhall be paid for every 
hogſhead of cyder or perny made in Greer BHtain, and fold 
by e to be paid by the firſt buyer, being a dealer of 
0 2 I 164 30, 5g goth, + IRS $35. 1 
When factors Every factor or agent who ſhall take any eyder or per 
del make <n- into his poſſefion, ſhall, three days before he ſhall begin to 
POW dip 
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8 


_ 
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difole of it, make entry in writing at the next office of ex- 
=o eps and the place where ſuch cyder 'or perry 
is to be kept, and if he ſhall make uſe of any warehouſe or 
other place; without —_— made ſuch entry, he ſhall for- 
feit 501. And every ſuch factor or agent ſhall be liable to 
all 'the regulations, which any dealer in, or retailer of cyder 
and perry. is liable to, by this or 0 other act for managing 
the duties'on cyder and perry. 6 4 3. 0. 14. /. 9. ; 

And by the ſame act, f. IT. every perſon who ſhalt buy Who are deals. 
: | 10 any cyder or perry, or fruit to make into cyder or perry, and ers in cyder. a — 
= ſhall ſell an cyder or perry ſo bought or made, * the * 
head, or leffer meaſure; or ſhall ſell or diſpoſe of any cyder 
or perry in leſs quantity than 20 gallons at a time, whether ; 24 
made from fruit of his own growth, or from fruit which he 1 
has bought, ſhall be deemed a dealer in and retailer of cyder | 3 


Every fuch dealer in and retailer of 7 — or perry made 

from fruit of his own growth, ſhall be liable to all the re- 

gulations which a dealer in or retailer of cyder or 

is liable to by this or any other act for regulating the duties 

on cyder or Ji. : | | 

== And to prevent frauds by dealers, &c. in ordering quantities Cyder not to 4 

co be removed immediately from the maker to thoſe to whom 3 

7 wy are conſigned by dealers, retailers, factors, and agents, re — , 

WE without coming into the poſſeſſion of ſuch dealers, retailers, | 

factors, or agents, whereby the duties are prevented from 

being charged ; it is enacted, that if any ſuch dealer or re- 

WS tailer, factor, or agent, ſhall cauſe ſuch' cyder or to - 

be removed from the maker to the perſon contracting for 

che ſame, without the duties having been firſt charged, and 

without, a certificate from the officer of exciſe (which he 

ſhall give without a fee) ſignifying the quantity. or num- 

ber of caſks or other package, and that the duties have been 

charged, he ſhall forfeit 5o/. /. 15. ? „ 

But the faid duties ſhall be drawn back on diſtillation in- When drawback 

0% low wines and ſpirits: and all ſuch cyder and perry“ ed. 

Which, after paying the duties, ſhall, by being unfit for fale 

gs cyder or perry, be charged with the duties on vinegar ; 

commiſſioners of exciſe, or two juſtices, on proof 

1 . as diſcharge” the duties thereon impoſed by this 

1 . 10. ; N hobo a * | . | 

And by 1 G. 3. c. 3. . 21. every dealer in and retailer Penalty for not | 

oer or perry, and other perſon receiving either into his pati gere- 
for faley and every perſon who ſhall buy fruit to en Ae. 

ee into cyder. or perry for fale, ſhall malte entry of his 

wh Vol I. %%, 04 ey 29h 212 0 uae - 

_—_ | | | 
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ſtore-houſes, cellars, and other places, at the exciſe office 
within the diſtrict, on pain of 50ʃ. My 

Concealing = Alſo by the 7 & 8. . c. 30. /. 16. if any maker of cy- 

| 2 5 N der, metheglin, or mead tor ſale, ſhall conceal any cyder, me- 

. theglin, or mead, from the view of the gauger, he ſhall for 
| every hogſhead of cyder ſo concealed 2 405. and for 
every gallon of metheglin or mead . 

Gauger my And any maker or retailer of the liquors aforeſaid, who 

enter the houſe, ſhall, on requeſt or demand made by the gauger, in the day 

. (or by night in the preſence of a conſtable) refuſe to 

it him to enter his houſe, ſtore-houſe, or other place 
uſed by him, and to take account of the ſaid liquors, he ſhall 
forfeit 15/. /. 17. AIR op 71501 
And by the 6. G. 3. c. 14. / 17. any perſon who ſhall 
obſtruct the exciſe officer in the execution of the powers 
of chat act, in relation to the duties on cyder and perry, 
ſhall forfeit 40/. ' nf F no ty Pp 
If any common brewer or maker of cyder, making beer, 
ale, or cyder, for ſale, ſhall deliver, to any diſtiller or vine- 
gar-maker, any waſh, tilts, ale-beer, vinegar-beer, or cyder, 
without firſt giving notice to the gauger what quantity he 
intends to deliver, and when, and to whom, he thall forfeit 
205. for every barrel. 8 & 9 W. c. 19. % 9. h 

Duty on mum. For every barrel of mum, containing 32 gallons, which 

ſhall be imported, ſhall be paid a duty of gs. 10d. and there 

ſhall be allowed a drawback on the exportation thereof of 75. 


" 


od. 27 G. 3. c. 13. Schedule A. 75 
Additional. And by the annual malt act, for every barrel of mum 
made or imported, over and above all other duties, ſhall be 
paid by the maker or importer reſpectively, the ſum of 10s. 
By the 27 G. 3. c. 13. for every gallon of metheglin or 
mead, which ſhall be made in Great Britain for ſale, ſhall 
be paid by the maker 15.' 04. J. | 
And for every hogſhead containing 36 gallons imported 
8. 10. on which ſhall be allowed a drawback on exporta- 
IE tion of 7s, 10d. ee | | 
Carrying erder By the 6 G. 3. c. 14. f. 8, it is enacted that the maſter 
— lar of any veſſel, in which ſhall be-fhipped any cyder or perry 
| to be carried coaſtwiſe, ſhall, within three days after his ar- 
rival at any port where any part thereof is to be delivered, 
give to the proper officer of exciſe there, an account in 
. © writing of the whole, quantity by him received on board, 
diſtinguiſhing therein the names and places of abode of 
the perſons; by whom the ſame was put on board, and at 
what place; and the names and places of abode of the per- 
ſons to whom the ſame was conſigned, and where % be is 
25 atk vered: 


Amun 6 


livered: wich if he ſhall not do or ſhall deliver any part 
thereof at ſea, or in any other place than where it was con- 

ſigned (unavoidable accidents excepted) he ſhall forfeit 20%. 

And he ſhall, within 3 after his arrival at the 
place of delivery, 2 endet and perry to be deliver- 

ed there ; on pain of forſeiting all ſuch as ſhall not be ſo $5 


landed, and the ſame — 2 by * of en 
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- Alimony. FR 


1 in Latin ali monia, ſi £75 EEOC or What is 
maintenance; and, in a legal ſenſe, is taken for that alimony. 
allowance which a married woman ſues for, and is entitled 


*% bay upon any occalional ſeparation from her huſband. 


nd © * \ his WU a, 5 * 
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Where a woman is divorced a menſa & thora, the may Concerning a 
ſue her huſband in her own name for alimony, or mainte-Worce. 
nance out of the huſband's eſtate, during the ſeparation, 
either. in the Chancery or Spiritual Court, and it will be al- 
lowed, except it be in caſes of dopemant and adultery. 

1 Inſt. 235. 

But the Spiritual Court. is. the proper court to.ſue i in for Of ſuing for 
alimony ; : for the no: allowing a wife maintenance, is not alimony. 
an offence within the ſtatute. of 1 Elia. but a neglect of the 
huſband's duty, and a breach of his vow. 12 Rep. 30. 


wife, and he may be ordered to pay her ſo much per week ing a wife. 
alimony : but a prohibition has been granted by the court 

of King's Bench in ſuch a caſe ; and the wife may have ſure- 

ties of the peace for unreaſonable veating her. T. 11. Fac. 

1. Mo. 874. a 
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Almanach. 


Tu Adkrdck is part of the law of kn b of which 
. Ma court mult take judicial notice. Per. Holt Ch. 7. 
e A 41. 
And by the g Anm c. 23. and o C. 2. c. 1 for ev g 
ſheet NRA ſerve for 8 5 or leſs, . on — == 
ſide only, ſhall de paid a ſta en 2d. For every other 8 
Almanack for one year 0 or 1 85 5 * duty of 4d; 1 | 
ulat 


N 7 2 Wa; 4 
Fr . ere — 


A man may be ſued in the Spiritual Court for beating his Huſband's beat» 


Annuity: - 


culated to ſerve for more than one year, then 24. ſhall be 
paid for each year; but none are to be charged for more 
than three years to come. 
And by 21 G. 3. c. 56. an additional ſtamp duty of 24. 
is laid on ſheet almanacks, whereby to advance the ſame to 
the other almanacks not being printed on one fide only: 
and out of the additional duties impoſed by this act, 500, 
is to be annually paid to each of the univerſities of Oxford 
and Cambridge, in conſideration of the privilege of printing 
almanacks having lately been legally determined to be a com- 
mon right, which was before excluſively exerciſed for the 
benefit of the ſaid two univerſities. -/. 10, 

But if an almanack contains more than one ſheet, one 
ſheet only need to be ſtamped. 9 Ann. c. 23. / 26. 
By the 21 G. 3. c. 56. /. 5. every almanack ſhall be 
printed in ſuch a manner that ſome part of the print be on 

the ſtamp. oye 

And by the 10 Arn c. 19. all books and pamphlets ſerving 
chiefly to the purpoſe of an almanack, ſhalt be charged as al- 
And by the 16 C. 2. c. 26. /. 5, and 30 G. 2. c. 19 . / 26, 
r Hen who ſhall expoſe to ſale any almanack unſtamp- 
ed, ſhall on conviction before one juſtice on the oath of one 
witneſs, be committed to the houſe of correction for an 
time not exceeding three months ; and any perſon may ap- 
prehend and carry him before fuch rat Any on pro- 
ducing a certificate of the conviction under the hand of ſuch 
juſtice, he ſhall have a reward of 20s. to be paid by the re- 
cCeiver- general of the ſtamp duties. 


at CA 
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AN annuity, according to lord Coke, is an annual ſum 

of money granted to another in fee, for life, or years, 
which charges the perſon of the grantor only. Co. Lit. 
144. 5. But an annuity, ſtrictly taken, is a yearly payment 
be 4 certain ſum of money, granted to another in fee — 
fee tail, for life or years, charging the perſon of the grantor 
only: if payable out of lands, it is properly called a rent- 
charge; but if both the perſon and eſtate are made liable, 2 
they ety are, then it is generally called an annuity. 
Finch, 1 [de AS 


I. 1 Rol. Abr. 226. or oe 
By ſeveral acts of parliamept, oath of an annuitant's = 


— 


Appeat. + ' 65 
iu required to be made before a juſtice of the peace, who 
b 1 by give a certificate | thereof, to enable cd eee to re- 

7 Pele aaf. = 2 [hgh 


"HIS word . is FLING Fa * 1 h or appeller, eee 
1 do call, and is an accuſation of another ge form fora 
| \ rime by him committed. Co. Litt. 123. 3. 

| I. A were formerly ſeveral kinds of appeals, which hom | 
oſolete at this ah as appeals of treaſon, which might be 
Cue before the parliament, and other cqurts of law, as well 
1 as before the conſtable and marſhal, and were determined 
n . 2 Inf, SAG ESI Pf 7 by 
1 appeals before parliamen were taken a. in what caſes 
. 18 and thoſe before gr law courts 22 obſolete, 

8 ete, 25 1 21 

Appeal e e ile) e ese! is removing 

a cauſe from an inferior court, ↄt judge, to a ſuperior ; as 

(4 om one or more juſtices. to e — Burn. 


1 "he ocher kind of anpea the Kd ep tt f dilution, 
„ proſecution againſt a * ed, offender, 

„ Aion; proſecuting, alſo for * run in 2 
inſt the public. 15 Haw. 15. 


offene agai 
KA of apprls which form 


. 

| her buſ- oy hr, 
; . | 

+ his is ner, why being the ſuit of th the ende the 

- + Haw. 185. 7 

S 

up oh (ape fs oma for te babe un er ten 


huſband, 
t was alledged b Treby, that an appeal was 2 re- 4 has 
vengeful. — F : — — th deſerved no encourage- e — 
ment: on which e Flt, with great vehemence and 3 — 
zeal, ſaid, that he wondered any Engliſhman ſhould brand the cantrerp. 
an appeal * name of an odious proſecution; that for his 

I 11 to be a * proſecution, war 
3 0 


\ 


BT 


VV in. 
| badge of Engliſh liberties ; and referred to the ſtatute of 
Glouceſter, and the comment thereon in 2 uf. 12 Med. 375; 
At the common law, before the ſtatute of 9 H. 3, a wo- 
man as well as a man might have had an appeal of death of 
any of her anceſtors, and therefore the ſon of woman-ſhall 
at this day have an appeal, if he be heir at the death of the 
1 F for the ſon 8 not diſabled, but the mother only, 

2 1 
A woman can If a man be killed ** has ve fome nor ſon, and his 
8 daughter, ſiſter, or couſin who is a feme, is his Heir, and he 
buſband. bas an uncle or male coufin who is not pci but of the kin, 
ſhe ſhall not have' a for the ſtatute of may na churta 
c. 37. is, that none be taken by appeal of a frme, unleſs 
of : pr dev of her huſband, and therefore the appeal is loft. 

Br. Appeal, Pl. 68. 
For the death of antes, 50 We 0 wife, the beit 
2 Il an appeal, and ſuch heir muſt himſelf be i - 
| the fact; he muſt be heir general according 

- the the courſe of the common law; and allo elr male, and Ind 
count muſt ſet forth how he j is * to the deceaſed:' 2 HF. 16 5. 
meal An infant may bririg* an appeal, but he muſt proſecute it 
by guardian, and he all be nonſuited upon ſuch guardian's 
non- appearance at a day Whereon he rs demanda 
the infant comes into court and ſays that he will relinquiſh 


the ſuit, and the guardian inſiſts to c tinue it, the court 


ma diſcharge him and affign another. Me, 461. H. 183. 
Who cannot Hut an idiot, or perſorrbarn deaf and dumb or one attainted 
bring an appeal. of treaſphi or felony, or outlawed? in a peffonal action, fo long 
— as ſuch attamder or offlawry continues in force, cannot 
pers bring any any appeal aH ver- 1 Hit 1699. 
I the wife talte another huſbant erther before Kr pending 
the appeal, ſhe puts an end to it for ever d! difſhe marry 
PTY after judgment ſhe cannot pray execution. 2 Haw. 164. 
Only one heir . If an Heir die, pending an appeal commeneęd bim, i 


ſeems apreed, that no other heif can proceed in ſu went 
of 


or commence a new one ; and it ſeems: * ſtronger © 
nion, that if the right of kt ing an appeal be 8 * 
in an heir, who dies Without bringt any, the right of ap- 
peal is gone for ever. Haw! 166. WW 
The Suuſband was killed, and 8 49 wife died 
within the ycar; the heir in ſuch eaſe ſhall not have 
becauſe the appeal was once given to the wife; ſo that the 
action was once out of the blood, and therefore cannot de 
iven to the blood again. Keilw, 120. 
»w An appeal was bios ught by the fon againſt his Eiter, * 
the death of the mother « the plaintif, and bel 4 ; 
or 


e; butif 
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for he is heir to the mother, and” appeal lies as' well 'of the 
death of a woman, as of the death of a man. Br, Appeal, 


4. 106. , , 14 : $5 N ef 1 ae 42 
- It is certain that an appeal may be commented before 
the ſheriff and coroner, and removed from them into the 
King's Bench by certiorari. 2 Haw. 1556. 


but there is much greater authority for the contrary opinion. 
2 Haw. 1 56. | fave ty & » ks 1 as 


juſtices ſpecially aſſigned, and before juſtices of gaol deli- bill of appeal 


yer * nn: narf. Bacon! 
In an appeal by the wife for the death of her huſband, ſhe 
declared, that the „e im a mortal wound at B, 
&c. of which wound he di 


A perſon acquitted on an indictment of murder, thall be 


der age _ 
by i 


ice un. By hes B 1 b r 43-it er 20 ler, 


Apprentice. 


That is, if the appeal ſhall appear 40 the court to have 
deen malicious, 2 Haw. 198. 

Appeal of maihem is the accuſing of one who has maimed 
another ; but this being generally no felony, it i is in a man- 
— of treſpaſs; ae enen 
e 0 3 1. Bs! - 12-4: 
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Apr ren 


T term apprentice is derived "A bt French, 
1 3 Whence the French Tant L * ve the 

Engl apprenticeſhi 2 It F r a young 

by indentures to a maſter,” who up- Renfro 

teach him his myſtery or trade: the oldeſt authority ſeems 

5 be from a charter dated 1 He F Food an 


Frochua] Antiquities, P. 449+ 


{rhe vt nh and conpeltabe „ 46 
11 


1 
TIL. Of binding poor Apprentices, 
Binding poor 
Nds ard capable taking . 

Apprentices, i 


Wo and ph e | 
7 J. Of Offences ene 1 

f refunding Money on the Death of the Mn 
5 


ticing an Apprentice to depart Jrom his 885 
XI. Settlement of Apprentices. 


X. Of ſetting up a Trade. 
"4 Wn oe gu aud compel 10 * 4 


Prentice, 


ri 
entices. 


queſtion and ſcruple 
wech 7 any perſon | being within 8 * Wane 


one years, and bounded to ſerve as an 


But na remedy lies againſt an infant upon ſuch cov 
Cre. Car. 70, Cre, Fac M id ad nt 
It ſeems clearly agreed that, by the common law, infants, Tig friends 

pr perſons under the age of twenty-one years, cannot bind ſhould allo be 


ceacluſion, the father and ſon each bind themſelves for the 
1 7:0 © true 


_ _ Approntice.” 973 


place than in the city of London, {hall be bounden, ac- 
cepted, and taken as an apprentice; for the reſolution. of the 
ſaid ſcryple and doubt, be it enacted that all and every ſuch 
perſon gr perſons, chat from hencefarth ſhall be bound ounden by 
indenture to ſerve as an apprentice in any art, ſcienee, oc- 
cupation, or labour, ng to the tenor of this ſtatute, 

albeit he be within the age of twenty-one years, ſhall be 


bound as A every intent, as if he were of full age at 


the time of making the indentufes. 
| Ba notwithſtanding this ſtatute, it has been held, that Hos fer be 
no action of covenant hes againſt an E far part · ſhall be bound. 
ing from. his maſter's ſervice without Licence, within the bit.. 
une ,of bis apprenticelip g. where. the defendant pleaded, =o 
that at the time af making the indenture be was within age; 
and, on demurrer tp, this plea, it was argued, that this in- 
denture ſhauld bind the infant, becauſe it was for his ad- 
vantage to be bound apprentice, to be inſtructed in a trade: 
it yes alſo urged that he was compellable by the 5 El. to 
be bound out an apprentice; hut all the cqurt reſolved, that, 
though an infant may voluntarily bind himſelf apprentice, 
and if he continue apprentice for. yen years, he may have 
e benefit to uſe his trade; and. et, neither at the common 
w, nor by any words of the above: mentioned ſtatute, a 
covenant or ablgution of an infant for his apprenticeſhip 
ſhall bind him, but, if he Ane the maſter 
may correct him in his ſervice, or complain to a juſtice of 
the peace to have him puniſhed, according to the ſtatute. 
enant. 


themſelves apprentices, in-ſuch a manner as to entitle their bound, 
maſters to an action of..covenant, or other action for de- 
ing from their ſervice, or qther breaches of their inden- 
ures; which makes it necęſſary, according to the uſual 
radice, to get ſome of their friends to be bound for the 
Faithful diſcharge of their offices, according to the terms 
agreed on. 11 Co, 89, b. 2 1n/t, 379, 380, T0 
For if the father of the apprentice, or other perſon, ſhall and m 


ares far him, ſuch cavenant ſhall bind the father, or come anſwer. 


| other gerſon; as in the caſe of Mbiiie and Loftus, able for his cons 
AH. 10 G. 2. In go indenture of Erect, the 8 *. 
ther covenants to pay te enge up money; the ſon 
covenants to account for his maſter's goods; and, in the 


n 


74 Apprentice. 
true performance of all covenants and agreements therein. 
By the court: the end of binding the father was to anſwer 
wrongs done by the ſon, and he muſt anſwer for any; 
and the covenant that each did bind himſelf muſt be fo, 
where che ſon is bound to perform the thing for which the 
covenant Was made: and this clauſe is uſually inſerted, that 
the covenants may be taken diſtributively; to wit, that 
each of the covenanters ſhall perform his part: and this 
makes the covenant of the ſon bind the father, who cove. 
nanted for him as well as for himſelf.” 8 Mod. 190. 
| Muftratedin' This ſubject may receive illuſtration by the following 
the caſe of - caſe of Brauch and Ewington, M. 21 G. 3. On an ac- 
Branch and tion of eovenant by the maſter againſt the father of the ap- 
— prentice, the indenture was in the common form of the 
. | Natute, the maſter covenanting to ſind the apprentice meat 
and lodging, the father to find him cloaths and waſhing, 
and the apprentice that he would Terve faithfully ;- and for 
the true performance of all and every the ſaid covenant, 
each of the ſaid parties bound himſelf to the other. The 
| = breach affigned was, that the apprentice had abſented him- 
| ſelf from the ſervice, ' For the father it was contended, 
| that the parties were only bound for the expreſs covenants 
which they had ſeverally entered into: that it would be ab- 
ſurd to conſtrue the general words, ſo as to render the 
father liable to the bfeaches of ſuch of the covenants as 
6 were to be performed only by the ſon, The fame con- 
| ſtruction would render the father liable to the ſon, or the 
ſon to the futher, for thoſe which the maſter was to per- 
form. ” In all covenants: the intention is to govern : the 
maſter has other remedies beſides an action of covenarit 
e againſt the apprentice, if he abſent himſelf : he may, by 
os, lan A to the juſtices, haye him puniſhed under the 
+ Rathte of Elizabeth; or, if he wants compenſation for the 
loſs of ſeryice, he may compe] him to make it up by ſubſe- 
quent ſervice, under the 6 G. 3. c. 25,—Lord Mansfield 
, Hopped”the counſel who was preparing to argue on the 
other ſide; and ſaid, nothing was clearer than that the fa- 
ther was bound for the performance of the covenants of the 

ſon. Douglas $00, © n | 7 
A married man It is faid, that if a married man and his wife bind them - 
* Nad plums ſelves to ſerve,” they ſhall be compelled thereto, according 
"__ to their covenant or agreement; and that if a woman who 
is a ſervant ſhall marry, yet ſhe muſt ſerve out her time; 
and her huſband cannot take her out of her maſter's ſervice, 
Dalt, c. 58, «tb A ſs LI By 
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and ufing half a plow land at the lea 
| Rane and to ſerve in huſbandry, or in any other kind 


By the dune of London an infant 8 ariitiatied,”; and o or an infant, 
6d the age of fourteen, may bind himſelf apprentice to a Þy cuſtom a 
freeman of London, by indenture with proper covenants ; Londol. 


which covenants, by the cuſtom of London, ſhall be as 


binding as if he were of full Hage. Ne. 134. 2 Rol. Rep. 
N Mod. 71. a | 
With regard to thoſe ary are compel to be bound Who are com» 
9 prentices; byte 5 Elig. c. 4. % 35. it is enafted, that p-Lable. 
if an perſon ſhall be required 10 houſholder, having 
in tilla ge, to be an 


art, myſtery, or ſcience, and ſhall refuſe ſo to do, then, 
on complaint of ſuch houfholder to one * ce, or head 
officer, he ſhall ſend for the perſon ſo ' and if the 
faid juſtice,” or head officer, ſhalf think the ſaid perſon meet 
and convenient to ſerye as an apprentice in that oe, labour, 
ſoience,” or myſtery, wherein he {hall be then'requiced to 
ſerve,” and ſuch 50105 refuſe to be hound, he may commit 
him to wars there to unge till he be contented, and will 
be bound; { $62 3p h Hun 

But no yerfon ſhall; by force of colour of this ſtatute be 
bound to enter into any apprenſticeſhip, other than ſu u as 


RT TIRES oe 


> Ying boi , 0f bun Apprentices,” 0 | 5770 


upptentſoe m t de retaine ed by the 1 name bf js. K my" 3 = 
beate ane OI is 35 Ku though | he 8 


A perſon Se W bound a entice vi at'deed. + tg 
1 Gall. 68. oh 0 an ppr ow © by de * 


* "Andby the 5 of Blix; 7 J” . 25. an appreodis wilt deen 


bound by deed indented, 


An the caſe. of Smith And Birth, 1 I 85 2. an ab. a — 155 a 


was brought' againſt the defendant for enticin away, 2 pit « 


detaining the plaintiff's a ice.” "Upon. evidence it ap- wn wy eee, 
peared, thqugh the written inſtrument bes with the words 
This Indentüre, &e, the parchmont in fact wis not inden⸗ 1 
tec but was a de poll; the phat was therefore non n mr 
ſuited”? r. Se. Ca, 232. a 

But, by tie 31 C. 2. 4% 11, the app rentice may 
a W ha duch Wiking; Pg it be not 1 
ted. :- 

And, as an ws foe can only be bound by deed, fo ks London fach 
is it neceſſary, according to the cuſtom of ſome places, that dee Ty be 
ſuch deed « or n be nrolled : As in London, if the 

; is 


Apprentice. 
indentures be not r the 3 1 * N 2 
6 u n 2 petition to ma ermen, &c | 
P q ns en ſhall iſſue to the „ ſhew cauſe why not 
inrolled ; and, if it was through the maſter's default, - 
apprentice ＋ ſue out his indentures, and be diſc 
erwiſe, if through the fault of the a prentice; as, if be 
would not come — preſent himſelf ** the chamberlain, 
| 2 for it cannot be inrolled, unleſs the apprentice be in 
court, and acknowledges it. 2 Rel. Rep. 405. 1 Med. 271. 
out it has been held, that this cuſtom does not extend 
to one bound apprentice ta a waterman, under 21 years of 
; for the company of watermen are but a voluntary ſo- 
ciety, and free of that does not make them free of 
London. 6 Med. 699. 
22 & 4 /+ 39, 1 al indenturey covenants 
Apprentices, I'- 
to for 5 Els, ng proſe a eee 0 ſhall be clearly void in law 
to all intexgs and purpoſes, and every perſon that ſhall take 
any apprentice, contrary to the ſaid act, ſhall forfeit 30/;.half to 
the king, —— to him who Thall ſue in the ſeſſions, or 
ther court record; or n 
; e ſeveral ſtamp e bin except 
* 1 ſhall be on a 6s. ſtamp; an 1 ſhall not 
- n evidence in any court till i it it be ſtamped, and the 
ut pai 
A fon 16 years T. 2 3. the X. v. ibe inhabitants 2 Za tb. 
— fray To his remove by rc order Heury atv — Suſan 
or four wo his wife, enry their ion ag 15 years, an veral young» 
which he ſerved, er children from Caftieton to Edgeworth, both in the coun- 
and eve Wet by "of Lancaſter, The ſeſſions on appeal confirmed that 
— . order, ſubject to the opinion of the court on a caſe; which 


mily; the in- ſtated that Henry Rothwell, the father of Henr 2 
| denture — ere 11 having a ſettlement at Edgeworth), — 


on was about 13 or 14 years old, bs phy > xp inf 
— in the tenement at EA Wr Tale Hob Lane Gate, of the 
mean time gain- yearly value of 5/ 5 and bled there about two years; du- 
go. Om? ring which time Henry the father put out Henry the ue 
held that the to one James Pallitt, then reliding in the tow of $ 
fon was not ſet- and, for four years, to learn the trade of a wool- comb. 
ed — The .payper 2 accordingly left his father's houſe, to 
— ub which he neyer afterwards returned but as A gueſt, and re- 
and that be was ſided with and worked for Pollitt at Hpotland for the four 
. „ Fears; we by him was pay all that time with meat, 
owed his fa- drink, waſhing, lodging, and clothes; and was conſidered 
8 his mother as part of Polliit's family. During thoſe 
2 four * the pauper was ſometimes a quarter or half a = 
: | FE. 


Apprentice. 77 
| without ſeeing his father or mother, on which occaſions he ain. 
came to his 2 at Hob Lane Gate on a Saturda even- 
ing, and returned home to his maſter's either on the Sun- 
day evening, or Monday morning following. After the ex- 
fl iration of the four years he never returned to the father's 
ily, but worked at his trade — f . hs | 
ent about the country, and ſupported and maintain 
W himſelf thereby, until he afterwards married, and reſided 
= with his wife and fami — of — After the 
1 was put out to Pollitt before r years ex- 
1 | 128 . the father took another tenement in Euge- 


cork of the yearly value of 8/. which he occupied with the 
former tenement called Hob Lane Gate for a year, whereb 
be gained a ſettlement at Edgeworth. The pauper neve 
gained any ſettlement for himſelf; and the om is 
= whether he followed his father's ſettlement at Edgeworth. 
This caſe was ſent down to be re-ſtated in Hilary term 
laſt, the court not being, ſatisfied whether the pauper had 
been 2 to Polliit by indenture. The ſeffions now 
returned that the pauper had been put out apprentice by, in- 
q denture, which was void for want of the ſtamp, denoti 
= the payment of the additional duty. This cafe was argu oy , 
nt Hilary term upon the ground of emancipation, as well! | 
ds upon the other point relative to the indenture of appren- 
14 ticelhip. But the court then had no doubt bo god firſt 
ound: and, on the above fact being returned by the ſeſ- 
| reſpecting the indenture,. the court (without argu- 
ment) now diſcharged the rule for quaſhing the order of 
ſeſſions. Ca/. by Durnf. and Eaſt. ft 2 ; 
And by the 8 Ann. c. 9. ſ. 32. beſides ſuch ſtamps and Additional. 
duties, the duty of 64. ſhall be paid for every 20s. of every 
ſum of 507. or under; and 15s, for every 20s. of every ſum 
above 50/. given with any apprentice ; and in the fame pro- 
portion for greater or lefler fums. n 
And by the ſame act, /. 45, if any thing, not being 
money, ſhall be given with ſuch apprentice, the duties ſ 
be eſtimated from the value ther x (HIER f 
But this ſhall not extend to any pariſh apprentice, or any 
apprentice put out by a public charity. /. 10. 
And if the full ſum ſhall not be inſerted in the indenture 
in words at length, and if it ſhalt not bear date on the day 
of the execution. thereof, the maſter-thall forfeit double; 
half r the king, and half with full coſts to him who ſhall 
35. | INJ 50 | Mes. ar ty» 0 
Such indentures, within the bills of mortality, ſhall be 
brought to the head office to be ſtamped, 1 the duty 
thereon ſhall be paid within one month after date. / 36. ” 
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— 
ſtamped ip t 
biils, 


and where with= 
out. | 


Oath to be taken 
of the full ſum 
er value given. 


* 


Forfciture on 


And in other places the ſaid indentures ſhall be brought 
either to the head office within the bills of mortality, or to 
a collector of the ſtamp duties out of the ſaid limits, in two 
months after- date, and the duties thereupon ſhall be paid, 
and the indenture ſtamped, if it be at the head office; 
otherwiſe ſuch collector indorſe on the indenture a re- 
ceipt for the duties in words at length, and ſubſcribe his 
name thereto. /. 37. 1 3s 


Within fifty miles of the limits of the bills of mortality, 
the indenture ſhall within three months after date, and e 
where within ſix months, be brought to the head office to 
be ſtamped. /. 38. | COT ET ENTS 
And all ſuch indentures not having therein inſerted the 
full ſum, directly or indirectly given, and whereupon the du- 
ties ſhall not be paid, or which ſhall not be ſtamped within 
the time limited, ſhall be void. /. 39. F ES 
Alſo by the ſame ſtatute, /. 43. no ſuch indenture ſhall 
be given in evidence, unleſs the party on whoſe behalf the 
fame ſhall be given in evidence, do firſt make oath, that, to 
the beſt of his knowledge, the ſum therein inſerted was 
really and truly all that was directly or indirectly to be given 
OED We 00 OR PR STO 
And by the 9 Ann. c. 21. /. 66; the maſter who ſhall 


9 ol neglect to pay the duties within the time limited, ſhall for- 


Further direc- 


tions on n 
of payment. 


demand o 


apprentice, immediately after payment of the ſaid double 


feit 50/. to the king, and half with full coſts to him 
who ſhall ſue. 13 5 1 6 
Further, if the maſter ſhall neglect to pay the ſame, as 
. eg * 
aforeſaid, he ſhall, beſides all other penalties, forfeit double 
* 18 G. 2. c. 22. /. 23, 24. . 
ut if any maſter who has forfeited the double duty, ſhall 
pay the ſame, and tender the indenture to be ſtamped, 
within two years after the determination of the apprentice- 
ſhip, and before ſuit has been commenced for the penalties, 
the indenture ſhall be valid, and the penalties diſcharged. 
20 G. 2. c. 45. r bs. Att. * 
And by the ſame ſtatute, ſ. 6. and 7. if, after the maſter 
ſhall have forfeited the double duty, the apprentice ſhall in 
the preſence, of, or by writing under his hand and ſeal, in 
the preſence of one witneſs, require his maſter to pay the 
ſame, and the maſter ſhall not pay the ſame in three 
months, and ſuch apprentice ſhall at any time within two 
years after the determination of his apprenticeſhip,” pay the 
double pol he may in three months after ſuch payment, 
his maſter double the ſum contracted. for in the 
indenture, and, if not paid in three months after, may re- 
cover the ſame by action at law, with full coſts. And the 


o 


duties 
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duties (if his apprenticeſhip ſhall not be then expired) and | 
ſignifying by-writing under his hind, that he deſires to be 
diſcharged from his apprenticeſhip, ſhall be diſcharged ac- 
cordingly, and ſhall have the fame benefit of the time he 
has ſerved, as he would have had in caſe he had, been 
aſſigned, or turned over to a new maſter.” 
| Alle where any proſecution ſhall be commenced againſt 
the maſter for the penalties, if the apprentice ſhall pay the 
double duty, at any time within two years, after the end of 
his apprenticeſhip, he may thereupon exerciſe his trade, an 
the indenture ſhall be valid, and may be given in evi- 
dence. /. 8. | os hoy tis. n at hott 

And by the 5 G. 3. c. 46. it is enacted, that every cham - Chamberlain, 
berlain and other proper officer of every city and corporate &c. to enter 
town, and company, where any clerk, apprentice, or ſer- nei of ap | | 
vant, obtains his freedom by ſervitude, ſhall enter in a book f boek. 
to be kept for that purpoſe, the names of all ſuch clerks, ap- 
prentices, or ſervants, as ſhall be put out within the ju- 
riſdiction of ſuch city, &c. and the names and places of 
abode of the maſters or miſtreſſes, and of the ſums of mo- 
ney given or contracted for, and the trade or profeſſion 
which they are to learn; and the date of the indentures; _ 
ts pain of 20/, oy to or king, r uy to 175 who ſhall 
ue in any court of record, with full coſts. /. 18, 44. | 
And by the ſame act, /. 19. all Leal þ indentures ſhall —— 
have the following memorandum. printed under the fame : under inden- 
“The indenture, covenant, article, or contract, muſt bear ture- 
« date the day it is, executed; and what money, or other 
« thing, is given or contracted for with the clerk, or ap- 
« prentice, muſt be inſerted in words at length, and the 
« duty paid to the ſtamp- office, if in London, or within the 
ce weekly bills of mortality, within one month after the exe- 
« cution ;, and if in the country, and out of the ſaid bills of 
« mortality, within two months, to a diſtributor of the 
« ſtamps or his ſubſtitute ; otherwiſe the indenture will be 
void, the maſter or miſtreſs forfeit 50/.. and another pe- 
ce nalty, and the apprentice be diſabled, to follow his trade, 
«or to be made ree.” And any printer, ſtationer, or 
other perſon, who ſhall ſell or cauſe to be ſold any ſuch in- 
denture, not having ſuch memorandum printed under: the 


: 


lame, ſhall ſorfeit 10/. in like manner, ends Hite. | 

N. B. For relief of thoſe who may haye omitted to pay + 
the duties above · mentioned, or to inſert the faid. ſums in 
words at full length, an indemnifying clauſe is inſerted in 
ſome act of parliament almoſt every year; extending the 
time for rendering obedience to ſereral þ penal clauſes. 
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stamp duty 6d. 


An indenture of 
pariſh appren- 


Apprentite. 
. III. Of binding poor Apprentices, 4 | 


By the ſeveral ſtamp acts, inſtead of a ſtamp duty of 67. 
which is required on other indentures of apprenticeſhip, the 
indenture for binding 7 poor apprentice muſt 1 : fix- 
penny ſtamped piece of paper or parchment; uch in- 
ew to 1s — from the additional ſtamps and duties 
for money given with the apprentice. Aba Bag hp 
8 2 43 Eliz. c. 2. ſ. $, and 18 6. 3. c. 475 it is en- 
ated, that it ſhall be lawful for the churchwardens and 
overſeers of the poor, or the greater part of them, by the 
aſſent of two juſtices (1 Q.) to bind poor children appren- 
tices, where they ſhall ſee convenient, till ſuch man child 


hall come to the age of 24 years, and ſuch woman child to 


the twenty-one years, or the time of their marriage ; 
the Ene to be as effectual to all purpoſes as if ſuch child 
were of full age, and by indenture or covenant bound him 
or herſelf. N TY * 258 | 
T. 29.6. 3. the againſt the inhabitants of Hamſtall 
Ridware. Thepauper, Ann Cradock, being ſettled at Rudgley, 


rice aſſented to was bound by indenture by the pariſh officers of Rudyley, as 


by the two juſ- 


tices ſeparately 
is void; and no 
ſore] — 


gained by ſerv- 


ing under it. 


a pariſh apprentice, to Suſannah Cotton of the fame place; 
who ed her by deed to 8. Walker of Hamſtall Rid- 
ware, with whom the reſided there under the indenture 
for more than 40 days, and till the time of his death, when 
ſhe was removed by order of two juſtices from Hamſtall 
Ridware to Rudgley. The indenture was ſeparately aſſent- 
ed to by two juſtices of the peace by ſigning the fame ; but 
the two juſtices did not aſſent to or 55 the ſame at the ſame 
time, or in the preſence of each other. The court of ſeſ- 


' . Hons at Stafford quaſhed the order, by which the pauper 


was removed to Rudgley. Bearcroft and Syer, in ſupport 


of the order of ſeſſions, admitted that wherever the magiſ- 
trates are to exerciſe a judgment upon the ſubject, it is neceſ- 

that they ſhould meet, in order that their act may be 
the reſult of their joint opinion ; as in making orders of re- 
moval, orders of filiation, and appointment of overſeers ; but 
contended that where the juſtices act only miuiſfer iallh, as in 
the inftance of allowing a poor rate, they may act ſeparate- 
ly; and that the aſſent of the juſtices in the preſent caſe fell 
within the latter deſcription. The words of the firſt ſection 
in the 43 El. c. 2. by which the pariſh officers by and with 


the of 1 are directed to raiſe competent 


the poor, are nearly ſimilar to thoſe in 
* renn r 5 the 


- 


ſums for the relief 
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Apprentices. 

the fifth ſection of that act, on which this on ariſes, 
For the words in this clauſe are © that it ſhall be lawful for 
the churchwardens and overſeers by the affent of two juſ- 


tices to bind ſuch children to be apprentices, &c. And as 


under the firft clauſe the court ſaid, in R. v. the juſtices of 
Dorchefter, © the two juſtices are SIPS ſign the rate 
only by way of form ;*” ſo under the fifth clauſe they are not 


W to exerciſe any diſcretion; it being left to the pariſh officers 


to judge of the propriety of binding out the apprentices, 
le — there be * between the of 
che two ſections, it is rather in favour of the conſtruction 
now contended for in this inſtance, namely, that the juſtices 
may aſſent to the indenture ſeparately; for, as was ſaid in 
Billings v. Prinn, © Aſſent may be by individuals, cenſent by 
the body.” And great inconvemences will enſue from de- 
termining this indenture to be void; becauſe it will invali- 
date many indentures in different parts of the kingdom that 
are now ſuppoſed to be binding ; for, owing to the inconve- 
nience of procuring a meeting of juſtices in many places, it 
has frequently been found neceſſary to ſign them ſeparately. 
Leiceſter and Swinnerton, contra, were ſto by the 
court. Lord Kenyon, Ch. J.— Perhaps the rule, requiring 


the concurrence of two magiſtrates at the ſame time, may 


be ſometimes attended with inconvenience. But the rule has 
been long ſettled to be that the concurrence of juſtices to- 
gether is not neceſſary where the act to be done is merely 
miniſterial; but they muſt confer together and form a joint 
opinion, where the act is of a judicial nature. It has been 
held (whether rightly ſo or not we are not now to enquire) 
that the allowance of a poor rate is an act merely minifterial; 
and, that being once eſtabliſhed, the conſequence reſults 
that the two magiſtrates need not meet when they allow the 
rate. The words indeed of the ſection on which this queſ- 
tion ariſes are nearly ſimilar to thoſe uſed in the firſt, under 
which the poor rate is to be allowed: but when the nature 


of this caſe is conſidered, it appears to be one of the moſt 


ſerious ſubjects that fall within the decifions of the juſtices. 
For they are empowered by this a& of parliament to take 
children out of the arms of their parents, and to 'bind them 
out as apprentices till they are 21 years of age. The law 
has made them the guardians for thoſe children, who have 
no others to take care of them. And who ought to judge 


of the fitneſs of the perſons, to whom the poor children are 


thus to be apprenticgd ? Not the overſeers they are fre- 


quently obſcure people, and perhaps in managing the buſi- 


neſs of the pariſh are not always attentive to the feelings of 
Vox. I. (2.) G , Parents, 
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Apprentice. | 
parents. But the legiſlature intended that the magiſtrates 
ſhould have a check and control over the pariſh officers in 
this inſtance; and in my mind they are called upon to ex- 
amine with the moſt minute and anxious attention the ſitu- 
ations of the maſters to whom the apprentices are to be 
bound, and to exerciſe their judgment ſolemnly and ſoberly 
before they allow or diſallow the act of the pariſh officers ; 
for which purpoſe it is neceſſary that they ſhould confer to- 
gether. Abus ſt, J. The act of the juſtices in this caſe 
is in its nature an act of judgment. They are the guardians 
of the morals of the people, and ought to take care that the 
_ apprentices are not placed with maſters who may corrupt 
their morals. The juſtices therefore ſhould enquire par- 
ticularly whether or not they ought to allow the binding by 
the pariſh officers; and I think they would-be guilty of a 
breach of duty, if they implicitly gave their aſſent without 
examining into the circumſtances of the caſe. Buller, J. 
It is not eaſily to be reconciled with any principle of com- 
mon ſenſe to fay that an act, which is merely miniſterial, 
muſt be done with the conſent of two juſtices. And I much 
doubt whether the perſons who brought in the act, (43 K.. 
c. 2.) requiring the conſent of two magiſtrates to the allow- 
ance of a poor rate, intended that the act of allowing it 
ſhould be only miniſterial ; for it ſeems abſurd to require 
the aſſent of two juſtices, and yet not to give them the 
power of withholding it, if they ſee occaſion. But the le- 
giſlature has not given them any authority to exerciſe their 
judgment upon that ſubject ; and therefore this court has ſaid, 
on the conſtruction of that ſtatute, that their allowance of 
the rate is merely miniſterial. But the act of aſſenting to the 
binding of pariſh apprentices is purely judicial; for, on 
appeal, the juſtices at the ſeſſions are not only to conſider 
the propriety of binding out the apprentice, but alſo whether 
the maſter be bound to take him. Groſc, J. This act is pe- 
culiarly of a judicial nature; for the magiſtrates are appointed 
the guardians of thoſe who have no other. "They ſhould there- 
fore exerciſe their judgment in this cafe with great delibera- 
tion. Order of ſeſſions quaſhed. Durnf. and Eaff. 380. 


And ſack bing. And by the 21 Fac. c. 28. and 3 C. c. 4. /. 22. all perſons 


to whom the overſeers of. the poor ſhall, according to the 
act of 43 Eliz. bind any children apprentices, may take, 
keep, and receive them as apprentices, any former ſtatute 
to the contrary notwithſtanding. 5 
A perſon occupying lands in one pariſh, but living out 
of it, is — to receive a pariſh apprentice, H. 29. 
C. 3. The K. againſt John Clapp. _ 
c 


Apprentice. 


Inke pariſh oKcersof Sowton, in the county of Devon, hav= 


1 ing, with the aſſent of two juſtices for that county, apprenticed 
WF Sarah Hellier, a poor child of Sowton, to the defendant ac- 
WW cording to the ſtatute, he appealed to the laſt Midſummer ſeſ- 


ſions at Exeter, when the order was confirmed, ſubject to the 


opinion of this court on the following caſe. The apprentice _ 


was bound (prout the indenture) to the appellant, who re- 
fided in the pariſh of Pinhoe on an eſtate which he rented 
and occupied in the pariſh of Sowton, of the value of 20/. 

annum, which was divided by the highway from the ap- 


pellant's houſe in which he lived. There was no houſe on 


the eſtate of which the appellant was the occupier. The 


indenture, together with the apprentice, was tendered to 
the appellant in the pariſh of Sowton, in the highway ad- 
joining to the ſaid eſtate lying in the pariſh of Sowton. 
Eaft, in ſupport of the order of ſeflions. The queſtion 
ariſes on the 43 Eliz. c. 2. the fifth ſection of which enacts 
that it ſhall be lfu for the churchwardens and overſeers, 
with the aſſent of two juſtices of the peace, to bind any ſuch 
children (which by the firſt ſection appears to be ſuch whoſe 
parents they ſhall judge not able to maintain them, ) to be 
apprentices. where they hall ſee convenient, &c. And the 
queſtion is whether, under theſe general words, or by any 


neceſſary conſtruction of the act, a perſon occupying lands 


within the pariſh is exempted from the burthen of taking 
an apprentice, becauſe he does not re/ide within the pariſh. 
Nothing can be clearer than that by the words of the act 
ſuch a perſon is compellable to receive an 1 for 
the diſcretionary power is 2 in the largeſt terms to the 
pariſh officers and the juſtices, ſeemingly indeed without 


reſtriction here contended for by the defendant. Then as 
to the general intent, it is equally apparent that the legiſla- 
ture muſt have intended to extend the compulſory power to 


— ſort of reſtriction whatever, but certainly without the 


the cauſe in queſtion; for the main object of that act was 


to diſtribute the burthens which aroſe from the maintenance 


of the poor as equally as poſſible upon the pariſhioners, ac- 
cording to their reſpective abilities; which conſequently 
muſt be founded upon their property within the a" that 
being the _ criterion of their ability. And in further- 
ance of that ſyſtem of equality, and to ſhew that the legiſ- 
lature did not confine their ideas concerning their quotas 
of contribution to the inhabitants merely of their pariſh, 


they have expreſsly ſubjected every ſpecies of property to 


contribute towards the poor rates; and if that ſhall not be 


ſufficient, the juſtices are required to aſſeſs and levy the re- 
| 8 ſidue 
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Apprentite. 
ſidue out of the adjoining pariſhes within the hundred, and 
ſo again within the county. Now here it is not denied that 
the defendant was of ſufficient ability to take an apprentice ; 
and yet if he were not liable in reſpect of the eſtate which he 
occupies, he might avoid taking any. apprentice at all, for 
if the houſe which he happens to inhabit, be of ſmall value, 
it may not warrant the pariſh in which the houſe is in fix- 
ing an apprentice upon him; for no perſon is liable to take 
one in reſpect of any property out of the pariſh to which 


- ſuch apprentice belongs. If this be the natural and reaſon- 
able conſtruction of this act, as far as it can be collected 


from the words or ſpirit of it, it remains for the defendant 
to ſhew either ſome ſubſequent ſtatute 9 the gene- 
rality of this clauſe in the 43 E/:z. or ſome = caſe to 
the contrary. The only other ſtatute immediately relating 
to this point is the 8 and 9 W. c. 30. /. 5. which, re- 
Citifg the above clauſe, ſtates that doubts had ariſen whether 
the perſons to whom ſuch children are bound are compel- 
lable to receive them, and therefore gives a power of diſ- 


treſs upon the perſon refuſing. Now admitting that this 


latter ſtatute. operates as a reſtriction on the generality of 
the former one, and that no perſons are compellable to take 
prentices under the firſt who are not under the coercion 


of the laſt, ſtill the defendant will not be able to eſtabliſh 


his exemption ; for there are no words in the ſtatute of . 
confining the diſcretion of the juſtices to re/idents, and the 
power of diſtreſs thereby given is equally applicable to oc- 
cupiers as to inhabitants. He cited ſeveral other caſes, and 
Fanſhaw and Clapp, in reply, ſaid that this was not a queſ- 
tion of exemption, but a queſtion ariſing on the extent of an 
inferior juriſdiction ; and unleſs the defendant came within 
it, the magiſtrates and pariſh officers had no authority to 


| bind out the apprentice. Though the words of the 43 F.. 


c. 2. |. 5. are general, yet they muſt be reſtrained to the 
inhabitants of the pariſh : for «© where they ſhall ſee con- 
venient, means, convenient within the pariſh.” No 
other line' to circumſcribe their power can be drawn, but 
that of the limits of the pariſh ; otherwiſe they would have 
a power in this inſtance beyond that diſtrict within which 
their authority is in all other reſpects confined. The oc- 
cupiers of lands in the pariſh are to contribute, in reſpet 
of that property, to a fund for the maintenance of the poor; 
the inhabitants are, in addition, to diſcharge the perſonal 
truſt of taking apprentices. 'The pariſh officers and juſtices 
are to exerciſe a diſcretion as to the perſons to whom the 
apprentices are to be bound ; but they cannot er” the 

ers 


= 


' Apprentice, © 35 
maſters who _y live at a confiderable diſtance. And if 
che defendant be liable in this inſtance to take the apprentice, - 
be may be doubly charged; in the pariſh of Pinhoe in re- 
ſpect of inhabitancy, and in the pariſh of Sowton in reſ- 
pect of his property there. The ſtatute 8 & 9g W. c. 
30. /. 5. which gives the power of diſtreſs qty increaſes 7 
the authority of he magiſtrates over the ſame ſubjects, but _ 

does not ſhew that they can compel perſons reſiding out of f 

the pariſh to take apprentices from the pariſh, By the 3d, 

and 4th ſections of the 43 Eliz. one branch of the coercive 

power of the magiſtrates and pariſh officers is extended to 

neighbouring pariſhes under certain circumſtances; as 
= when one pariſh is unable to maintain its on poor, 
others ſhall be called in aid: now that power being ex- 
preſsly given in one inſtance ſhews that it was not intended 
to be given in others. That the power of the pariſh offi- 
cers and juſtices in this reſpect is in general confined to the 
limits of the pariſh alſo appears from the 13 & 14 Car. 2. 

c. 12. . 21. eftabliſhing townſhips, which declares that 
they ſhall act, not for the pariſh at large, but only within 
their reſpective townſhips and villages. In ſupport of this 
argument, many caſes were cited by the counſel, parti- 
1 cularly Rex v. St. Margaret, Lincoln, and Rex v. St. 
0 Nicholas, Notingham. Lord Kenyon, Ch. J. It is highly 
fit chat this queſtion ſhould not remain any longer . 
ed. I remember a much older caſe than either of thoſe 
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mentioned at the bar, in which this queſtion was diſcuſſed, 7 
but not decided. The queſtion ariſes on the fifth ſection x 1 
of the 43 El. c. 2. The general purview of that ſtatute was | 
to make a proviſion for the maintenance of the poor; and 

the firſt clauſe, in mentioning thoſe who are to contribute 

to ſuch maintenance, deſcribes two forts of perſons, namely, 


is inhabitants and occupiers of land, &c. Amongſt other pro- | 7 TS. 
_ vions for the poor, the fifth ſection gives power to the pa- | - 28 


| riſh officers, with the aſſent of two magiſtrates, to bind 
| poor children apprentices where they Shall ſee convenient. It 
is true, indeed, that thoſe words cannot be taken ſo gene- 
rally as they purport, becauſe they cannot compel mere 
_ ftrangers, who ſtand in no relation to the pariſh, to take 
dach apprentices, But I think that the context of the ſtatute 
_ furniſhes the means of circumſcribing the general ex- 
tent of thoſe words: and that context I take from the firſt 
clauſe, which impoſes other burdens. of the ſame nature on 
_— occupiers of lands, &c. as well as inhabitants. The ge- 
by neral object of the act was to compel all thoſe who had any 
Aj property in the pariſh, to contribute their due proportion 
= - G 3 towards 


. 
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Doubtsremoved 
with reſpect to 
whom ſhall he 
bound, 


them, by the affent of two juſtices (1 Q.) to 
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Apprentice. 
towards the maintenance of the poor; and the moving 


| apprentices is one mode of contributing totheir general relief. 


In conſtruing theſe words, I ſee no reaſon for confining the 
power of binding on the inhabitants of the pariſh ; they 
ought to be extended to perſons occupying lands in the pa- 
riſh, though reſiding out of it. Then it is faid that if this 
conſtruction be put upon the ſtatute, the party may be 
doubly charged; in the pariſh in which he lives in reſpect 
of his inhabitancy; in that, in which he has lands, in reſ- 


pe& of his occupation of them. But if he find himſelf ag- 
* greived, he may appeal to the ſeſſions ; and we muſt take 


it for granted that the juſtices will do what is right. They 
are 8 the charge to the ſize of the property which the 
perſon charged boſſelles; and theſe are incidental charges 
which fall on him in reſpect of that property. I remember 
it was argued in a former caſe on this ſubject that, if this 


_ conſtruction of the ſtatute were to prevail, ſome pariſhes 


would diſburden themſelves of many of their poor by ap- 
prenticing out their poor children to perſons living. out of 
the pariſh : but the anſwer to any ſuch argument is that, 
at the time when the 43 El. was paſſed, the ſtatute 13 & 
14. Car. 2. was not in exiſtence, However, the ground of 
my deciſion here is, that this is one of the modes provided 
for the maintenance of the poor in this ſtatute, which im- 
poſes the duty in reſpect of the property. Afoburſt, J. 
Buller, J. and Groſe, J. of the fame opinion, Order of 
ſeſſions confirmed. Ca/. by Durnf. and EG . 
Formerly it was held that, by the ſtatute 5 Eliz. the juſ- 
tices might bind a poor perſon to huſbandry againſt the con- 
ſent of his maſter ; but that neither by that ftatute, nor the 
ſtatute of 43 Elix. they could 3 an apprentice on a 
trade ſman againſt his conſent: but that difficulty was removed, 
By the 8 and 9 V. c. 3o. ſ. 5. reciting that, whereas by 
an act made in the 43 Eliz. it is among other things en- 
acted, that it ſhall be lawful for the churchwardens and 
overſeers of the poor of any pariſh, or the pou part of 
ind paor chil- 

dren apprentices where they ſhall ſee convenient; but, there 
being doubts whether the perſons to whom ſuch children are 
to be bound, are compellable to receive ſuch children as ap- 
reatices, the law has failed of its due execution ; therefore it 
is enacted and declared, that where any poor children ſhall be 
appointed to be bound apprentices, purſuant to the ſaid act, 
the perſon or perſons to whom they are ſo appointed to be 
bound, ſhall receive and provide for them according to the 
indenture ſigned and confirmed by the two juſtices, and alſo 
X | | execute 
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- Apprentice. „ 
execute the other or counterpart of the ſaid indenture s 4 
and if he, or ſhe; ſhall refuſe ſo to do, oath being ere 
made by one of the churchwarfens or overſeers of the poor, 3 
before any two juſtices, he or the- ſhall, for every ſuch of- Us 
fence, forfeit 10. to be levied by diſtreſs and fale, by war- 
rant of ſuch juſtices, to the uſe of the poor of the parith or _ 
place where the offence was committed; ſaving always to 
the perſoh, to whom any poor child ſhall be appointed to be 
bound apprentice, if he ſhall think himſelf aggrieved there- 
by, his appeal to the next ſeſſions, whoſe order therein ſhall 
be final and conclude all partiis 2 
But if an apprentice is bound, it is not neceſſary to the Indenture valid 


validity of his indenture, that the maſter ſhould ſign a coun- tho' the maſter 4 

ter part: as in the caſe of Rex v. inhabitants of Fleet, T. has not igned a + 
17, G. 3. Two 2 remove Ann Burkett from the ä 7-0 
= pariſh of Whapload, in the parts of Holland Elloe, within 


the county of Lincoln, to the pariſh of Fleet, in the ſame parts 
and county, The ſeſſions, on appeal, confirm the order, Wh 
and ſtate the following caſe : that Ann Burkett, the pauper, +. = +926: 
was, in May 1768, — has an infant, bound out a pariſh ap- "am V's 
prentice, by the churchwardens and overſeers of Whapload 
aforeſaid, to Thomas Pears of the fame place, till ſhe ſhould 
attain her age of 21 years, or day of marriage, purſuant to i 4 
the ſtatute. That it appeared to the court of ſeſſions, halt 
the original indenture was properly executed by all the pa- -Y 5-2 ao 
riſh officers, and allowed by two juſtices : the counter part 
was alſo allowed by the fame Juſtices ; but neither the ſaid 
indenture or ee ol were executed by Pears, the ma- 
ſter. That the maſter nevertheleſs accepted the indenture, 
and the pauper, who he conſidered as his apprentice till the 
apprenticeſhip expired. That the pauper lived with her 
maſter, as his apprentice, for five years; when, on May- 
day 1773, with the expreſs conſent of her maſter, ſhe ſer ; 
herſelf to live with William Cockayne, in the pariſh of Fleet 
aforeſaid, for a 2 and did liye there a year under that 
hiring. That ſhe afterwards hired herſelf, with the ſame 
conſent, to one Belton, in the pariſh of Sutton, and lived 
there about half a year. That at Michaelmas 1774, ſhe 
returned to live with her maſter, Pears, as his apprentice ; 
and continued with him for fix weeks, when, by the ſame 
_ Exprefs conſent of her maſter, ſhe hired herſelf at different 3 
times to ſeveral other places in different pariſhes, but did * 
not live in any of them for a year, and always received the 1 
wages from her different maſters, and no ways accounted 
for the ſame to the ſaid Pears, That the pauper attained - 
her age of 21 years on the F of July 1776, That at 
2 5 4 that 


Apprentice. 
that time, and for four months before, ſhe had lived, with 
her maſter's conſent, with Thomas Briggs, of the pariſh of 
 Thorney ; where, being with child, ſhe ſoon after left her 

e, and went to Whapload aforeſaid, which removed her 
to Fleet aforeſaid. Mr. 2 in ſupport of theſe or- 
ders, contended, that by the ſtat. 8 and 9 . c. 30. /. 5. 
the maſter is required to execute a counter part of the inden- 
tures; and that this requiſition not being complied with, 
the girl obtained no ſettlement by the apprenticeſhip. Lord 
| Mansfield, There is no doubt: the binding was author ized 
by 43 Eliz. c. 2. . 5. long before the act requiring a coun- 
ter part. But, though the binding was valid, if the appren- 
tice was received, it was doubtful till that ſtatute was made, 
whether the perſons to whom ſuch poor children were to be 
bound, were compellable to receive them. That ſtatute 
was therefore made; and it ſubjects the maſter, upon his 
refuſal to receive the apprentice, to a 2 but in no 
other reſpect confirms the power of binding, which was al- 
ready fully eſtabliſhed. Alion J. It has ſettled in the 
caſe of the king v. the inhabitants of St. Peter's on the 
Hill, in Cheſter. Willes and Aſbburſi juſtices, concurring, 
rule abſolute, and both orders quaſhed. Caldecott's Rep. 
| Part 1, 31. ; 2 95 | 
Who 3 Though by the ſtatute 8 & g V. the maſter is bound under 
5 met a — 4 Bs... $a 4 of 10/. to keep an apprentice bound to him 
poor ap purſuant to the ſtatute of 4.3 Eliz. yet if two juſtices bind a 
tices with. poor girl to a merchant, and he appeals to the ſeſſions, 
X where the order is reverſed, it being thought unfit to com- 
xe] a merchant to take an apprentice ; the court of King's 
ench, on removing the order before them, may confirm 
the order of ſeſſions, as they did in this caſe ; for the ſtatute 
having given an appeal to the ſeſſions, they are made there- 
by proper judges, whether the perſon be a fit perſon to im- 
pole an apprentice on or not. 2 Salk. 491. Minchamp's 
Cafe, T. 13 N. 3 wy 
he churchwardens and overſeers need not aver, that the 
parents were unable to maintain the child ; for they have 
a diſcretionary power by the ſtatute of determining that. 
„„ | 
And as they have a diſcretionary power to place out poor 
children, they are proper judges of perſons who are proper 
to be their maſters ; and thoſe. are, all perſons, who, by 
their profeſſion or manner of living, have occaſion to keep 
ſervants ; but the ſame are to be approved of by the juſtices, 
and if ſuch maſter is diſſatisfied, be may appeal to the ſeſſions. 
.. 5 OE z 7 


* 


* . 


Apprentice. 
E. 12 C. 2. X. and the inhabitants of Moolſlanten. On 
a ſpecial order of ſeſſions, the queſtion was, het a boy 
bound over by juſtices (the boy being no party to the inden- 
ture) had gained a ſettlement 3 it being only ſtated that his 
binding was allowed and approved of by two juſtices, Nou 
the ſtatute of 43 Elia. c. 2. requires that one of them 
ſhould be of the quorum; and for this omiſſion the court 
quaſhed the order. Strange, 2, II Io. da cog, 0 
By the 7 Fac. c. 3. J. 2. it is enacted, that all money Where money is 
given to be continually employed to put out poor childran — 
apprentices, ſhall be employed in manner ſollowing, unleſs r 
other wiſe ordered by the givers, viz. All corporations of 
cities, boroughs, and towns corporate, and in places not 
corporate, the miniſter, conſtables, churchwardens, and 
W overſcers of the poor, or the moſt part of them, ſhall have 
= the nomination and placing of ſuch apprentices, and order- 
ing of ſuch money; and if they ſhall not employ the ſame 
accordingly, every perſon offending ſhall forſeit She 
(3/. 65. Sd.) half to the poor, and half to the proſecutor, 
And the maſter who ſhall receive money with ſuch an ger fn 
. : 7 2 ers ſhall 
apprentice, ſhall give ſecurity by obligation, at the end of give ſecurity 
ſeven years, next enſuing the date of the ſaid obligation, or 2 repayment. 
within three months thereof; and if ſuch apprentice ſhall 
die within the ſeven years, then within one year after his 
death: and if the maſter or miſtreſs ſhall: happen to die 
within the ſeven years, then within one year after their death, 
ſo as the money may be employed in placing the apprentice 
with ſome other of the ſame trade, to ſerve out his time, at 
the diſcretion of the parties truſted as aforeſaid. /. 3. | 
And the money ſo given ſhall be employed within three which cath 
months after the receipt thereof; and if there ſhall not then when returned 
be fit perſons found to be apprentices within the places den 
where the money is given to be employed, it ſhall be dif. © 
FI poſed of for ming ſome of the pooreſt children of any ad- 
= Jt" i and there alſo bond ſhall be taken, as before 
| clared. / 4, | 
The choice of apprentices ſhall be out of the pooreſt ſort Perſons to be 
of children, whoſe parents are leaſt able to relieve them, hen _— 
and no ſuch apprentice ſhall be above 15 years of age when cs 
A £63 ie | | | 
The parties appointed by this act in any town or pariſh Parties ſhall 
not corporate, ſhall yearly in Eaſter week, or within a month unt yearly, 
after Eaſter, account to their ſucceſſors, before two juſtices 
dwelling in or next the place. /. 6. | 


— 
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in him, miſemploy the ſame money, or do any thing con- breach of trvſt. 
5 trary 


And if any party fo truſted ſhall break the truſt repoſed Puniſhment fog 


dre 


Who may put 


90 
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trary to this act, ſor which there is not by this act any pe- 
nalty appointed, the lord chancellor or keeper ſhall, upon 


the petition of any perſon, award a commiſſion to ſuch as 
he ſhall think fit, to enquire, hear, and determine ſuch of- 


fences : and, if the commiſſioners ſhall find money ſo miſ- 


employed, they ſhall, in places not corporate, have power to 
rate and collect it upon the parties ſo offending, or other 
wiſe upon the able inhabitants of the city, town, or pariſh 
ſo in default, as the ſaid commiſſioners ſhall think fit; and 
ſhall return the ſaid commiſſion, together with the manner 
of executing the ſame, in the chancery, within three 
months next after ſuch execution thereof. . 7. 


Ref ing hun- By the 20 G. 3. c. 36. it is enacted, that in hundreds or 


&c,incor- other diſtricts, incorporated by particular acts of parliament 
1 for relief of the poor, where, by ſuch acts, power is given 


to bind poor children apprentices; the reſpective perſons to 
whom they ſhall be appointed to be bound, ſhall receive and 
vide for them according to the indentures to be- exe- 
cuted by the directors and acting guardians, and ſhall exe- 
cute the counterpart of ſuch indentures : and if any perſon 
ſhall refuſe to receive ſuch apprentice, or to execute ſuch 
counterpart of the indenture ; he ſhall, on conviction on the 
oath of one of the ſaid directors or acting guardians, or 
other credible witneſs, before two juſtices, forfeit 10/. to 
the poor within ſuch incorporated diſtrict, to be levied by 
diſtreſs :. ſaving always to ſuch perſon his appeal to the 
next ſeſſions, whoſe order therein ſhall be final. Provided 
that nothing herein ſhall extend to compel any perſon to 
take any ſuch poor child apprentice, unleſs he be an inha- 
bitant and occupier of lands in the pariſh to which ſuch 
child belongs, | L e 


IV. Binding poor Apprentices to Mariners. 
By the 2 and 3 Ann. c. 6. /. 1. it is enacted that it ſhall 


out poor appren · be lawful for two juſtices, and for the head officers in cor- 


tices. 


ſeers ſhall pay to the maſter, at the time of binding, 505. 


porations, and for the churchwardens and overſeers of the 
ſeveral pariſhes or townſhips, with the conſent of ſuch juſ- 
tices or head officers, to bind and put out any boy at the age 


of ten years, or upwards, or who ſhall be chargeable, or 


whoſe parents ſhall be chargeable, or who ſhall. beg for 
alms, to be an apprentice to the ſea-feryice, to any ſubject 
being maſter or owner of any ſhip, or veſſel, until he thall 
attain the age of twenty-one years, : | 

And by the ſame act, /. 2. the churchwardens and over- 


for 


Apprentice. 9 
for cloatbing and bedding, and the charges by this at *. 
pointed ſhall be allowed in their accounts. 

And every maſter or owner of a ſhip or veſſel, from x: Who am rs 

to 50 ton burden, thall be obliged to take one ſuch appren- pelled to take 
tice, and one more for the next 50 ton, and one more for 
every hundred ton, Which {hall exceed the burden of 100 
con, or forfeit 100. to the poor of the parith rom whence 
ſuch boy was bound. /. 8. 
But maſters are not obliged to take apprentices under the 
age of thirteen, or who thall not appear to be qualified by 
health and ſtrength for the ſea-ſervice.. 4 Ann. c. 19. / 16, 

And ſuch boy's age ſhall be an in the indenture. 
Pie Hat. J. 1. 

Every perſon, to whom any poor pariſh boy ſhall be put Apprentices 
apprentice, by the 43. Elix. may, with the conſent of two may be alligned 
— dwelling near the pariſh where ſuch boy was 

ound, or with the like conſent of the chief officer in = COr- 
Poration, at the requeſt of his maſter, executors, | 
indenture affign over ſuch poor boy apprentice to any — 
ter or owner of a ſhip or veſſel, uſing the ſea-ſervice, du- 
_ the remaining time of his apprenticeſhip. foils - >< 

very poor pariſh apprentice ſhall be conveyed to the 

port to which his maſter belongeth, by the churchwardens 
and overſeers, or their agents; and the charges thereof 
ſhall be paid as by the Vagrant Act e & 12 . ng 
An. e. 6, /. 10. 

And the churchwardens and overſeers ſhall ſend the in- 
dentures to the collector of the cuſtoms at the port where- 
unto the maſter belongeth ; who ſhall enter the indenture 
in a book, and make an indorſement thereon of the regiſtry 
thereof, ſubſcribed by him, without fee: and in default 
thereof he ſhall forfeit 5/. to the poor of the pariſh from 
whence ſuch boy was bound. 7d. /. 5. 

The fame ſtatute, , 11. directs, that the counterpart of 
the indenture ſhall be ſealed and executed by the maſter, 
and atteſted by the collector of the port, and the conſtable 
or other officer who carries the apprentice; which officer 
ſhall tranſmit ſuch counterpart to the churchwardens and 
3 of the place from whence the apprentice was 

und 

And the collector, or his deputy, ſhall tranſmit a certifi- 
cate to the commiſſioners of the admiralty, of the name _ 
age of ſuch apprentice, and to what ſhip he belongs: 
receipt of which, a protection ſhall be made and . 
gratis to ſuch apprentice, till he attain the age of eighteen 


2 125 Id. fs 5. 


—— — —— 


Perſons 


| << 
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Voluntary ap- Perſons voluntarily binding themſelves apprentice to the 
prentices pre- fea-ſervice, ſhall not be impreſſed for three years from the 
rected threc date of their indentures; which. indentures ſhall be regiſ- 
3 tered, and certificates tranſmitted to the collector as afore- 
faid ; on the receipt of which, protections ſhall be given for 
the firſt three years without fee. Id. /. 15, 1885 
By the 2 G. 3. c. 15. maſters, apprentices, mariners, and 
others employed in fiſhing veſſels upon the coaſts, are ex- 
empted, during ſuch their employment, from being im- 
preſſed. /. 22, 23, 24, 25. | 3 
By the 4 Ann. c. 19. /. 17, no perſon of the age of 
eighteen years ſhall have any protection from being im- 
_ who ſhall have been in any ſea-ſervice before he 
und himſelf apprentice. | E 
But, by 12 G. 2. c. 17. any perſon, not having before 
uſed the ſea, who ſhall bind himſelf apprentice to ſerve at 
ſea, ſhall be exempted from being impreſſed for three years. 
By the 2 & 3 Ann. c. 6. /. 17. when ſuch pariſh or vo- 
luntary apprentice ſhall be impreſſed, or voluntarily enter 
into the king's ſervice, the maſter ſhall be entitled to able 
ſeamen's wages for ſuch of the apprentices as ſhall be found 
qualified for the ſame, BY R 0 | 
Every maſter who ſhall be obliged to take an apprentice, 
or apprentices, ſhall, after his arrival in any port, and be- 
fore he clears out of ſuch part, give an account in writing, 
under his hand, to the collector, containing the names and 
4 number of ſuch apprentices as are there remaining in his 
| ſervice, Id. /. 9. 8 | | 

And by the fame ſtatute, /. 17. ſuch poor boys bound out 
or aſſigned over as aforeſaid, ſhall be exempted from the 
payment of 64. a month to Greenwich hoſpital, until they 

| ſhall attain the age of eighteen years, 
Maſter dying. If any maſter who has been obliged to take ſuch appren- 
tice or apprentices, ſhall happen to die during the term, his 
widow, or his executor or adminiſtrator, may aſſign over 
ſuch apprentice to any other maſter who has not his com- 
plement of apprentices. 4 Ann. c. 19. J. 16. 

By the 2 & 3 Ann. c. 6. /. 14. every cuſtom- houſe officer 
ſhall inſert at the bottom of their coquets, the number of 
men and boys on board their reſpective ſhips at their going 
out, deſcribing the apprentices by their names, ages, and 

| dates of their indentures, for which no fee ſhall be taken. 
Regiſter of ſhips And the collector in the port ſhall keep a regiſter, con- 
. be taining the number and burden of all ſhips belonging to the 
— at che port, port, with the names of the maſters or owners, and the 
names of all ſuch apprentices in ſuch ſhips, and from what 
| | _ pariſhes | 


When the maſ- 
ter is entitled to 
wages, 


Apprentice. wu 


Pariſhes and places they were ſent ; and ſhall tranſmit with- 
out fee true copies thereof ſigned by him to the quarter ſeſ- 
ſions, or to ſuch towns corporate, . pariſhes, or plac: 
when and ſo often as he ſhall be reaſonably required ſo to 
do; and in default thereof ſhall forfeit 5/. to the poor of 
_ pariſh from whence ſuch boy was bound. 2 & 3 Ann. 
Co U. J. 13. | | | | 
By — ſame act ſ. 12. it is provided, that two juſtices Diſputes be- 
near the ſpot, and mayors of towns corporate, in or near tween maſters 
ſuch port to which ſuch veſſel ſhall at any time arrive, aud, apprentices 
may — all complaints of ill uſage from the maſter — 
to ſuch apprentice, and alſo of all ſuch as ſhall voluntarily - 
put themſelves apprentices to the ſea-fervice, and make 
ſuch orders therein as they are now enabled by law to do, 
in other caſes between maſters and apprentices. 95 
By warrant of two juſtices of the county, city, or town 
- corporate, the _— ſhall be levied by diſtreſs and ſale. . 
2 & 3 Ann. c. 6. /. 18. 4 Og „ 
By the 7 & 8 M. c. 21. ſ. 7. and 2 & 3 Ann. c. 6. /. 
19. diſabled ſeamen ſhall be admitted into Greenwich hoſ- 


V. Who are capable of taking Apprentices. 


By the 5 Eliz. c. 4. /. 25, it is enacted that every per- Who may take 
ſon being an houſholder, and having and uſing half a apprentices, 
plough-land in tillage, may take an apprentice above the 
age of ten years, and under eighteen, to ſerve in huſbandry 
till twenty-one at the leaſt, or till twenty-four as the par- 
ties can agree. | | 

Alſo every perſon being an houſeholder, and twenty-four i a city or town 
years old at the leaſt, dwelling in any city or town corpo- corporate, 
rate, and exerciſing any art, myſtery, or manual occupa- 
tion there, may retain the ſon of a freeman, not occupying 
huſbandry, nor being a labourer, and inhabiting in the 
fame, or in any other city or town corporate to ſerve and 
be bound as an apprentice, after the cuſtom and order of 
| the city of London, for ſeven years at the leaſt, fo as ſuch 
apprenticeſhip do = expire before the apprentice ſhall be 
twenty-four years of age Id. /. 26. | 

But by the ſame ad, £ — perſon dwelling in any under certain 
oy or town corporate, being a merchant, mercer, draper, **zulations. 
goldſmith, ironmonger, embroiderer, or clothier, ſhall take 
any apprentice, except he be his ſon, or elſe that the father 
and mother of ſuch apprentices ſhall have an eſtate of in- 

heritance or freehold of forty-/>illings a year, to be certi- 


i 


hed 
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fied under the hands and ſeals of three juſtices of the peace 
where the lands lie, to the mayor of that city or town cor- 
porate, and to be inrolled among the records there. 

N. B. 40s. in the 5th year of Elizabeth, was at leaſt 
equal to fifteen pounds at the preſent time; whence the 
obvious intent of this clauſe is, that youths ſhould not be 
bound to thoſe genteel or ſuperior trades, unleſs their parents 
had 40s. a year freehold eſtate, in conſequenc of which they 
might dy ſuppoſe that ſ11ch parents would be en- 
abled to ſet them up in ſuch ſuperior trades. n 
The citizens of London and Norwich may nevertheleſs 

take apprentices, as before this act. /. 40. | 
Limitations in And by the 5 E/zz. c. 4. /. 28. every perſon being an 
towns not cor- houſholder, and twenty-four years old at the leaſt, and not 
nm occupying huſbandry, nor * a labourer, dwelling in any 

market town not corporate, and exerciſing any art, myſtery, 

or manual occupation, — have to apprentice the child or 

children of 7 other artificer, not occupying huſbandry, 

nor being a labourer, inhabiting in the ſame or any other 

: ſuch market town in the ſame ſhire, | MF. 

What tradesare But the following reſpectable trades are again excepted, 
— by the 29th ſection of the ſame act, wherein it is enacted, 
that no perſon dwelling in ſuch market town, being a mer- 
chant, mercer, draper, goldſmith, ironmonger, embroiderer, 
or clothier, ſhall take any apprentice except he be his ſon, 
or elſe that his father and mother ſhall have an eſtate of in- 
heritance or freehold of 3/. a year, to be certified under 
the hands and ſeals of three juſtices of the ſhire where the 
lands lie, to the head officer of ſuch market town where 
ſuch apprentice ſhall be taken, there to be inrolled of re- 


Whatarenot ex. The inferior tradeſmen, however, may take apprenticesin 
cepted. any place, though their parents have no land; for in the 
ſame ſtatute, /. 3o, it is enacted, that any perſon uſing the 
art of a ſmith, wheelwright, ploughwright, millwright, car- 
penter, rough-maſon, plaiſterer, ſawyer, lime-burner, brick- 
maker, bricklayer, tyler, ſlater, helier, tyle- maker, linen- 
weaver, turner, cooper, miller, earthen- potter, woollen- 
weaver weaving houſhold cloth only, fuller, otherwiſe 
called tucker or walker, burner. of oare 'and woad aſhes, 
thatcher or ſhingler, whereſoever he ſhall dwell, may take 
the ſon of any perſon as apprentice, albeit his parents have 

no land. regs 
Every owner of a ſhip or veſſel, and every houſholder 
exerciſing the trade of the ſeas by fiſhing or otherwiſe, and 
every gunner, commonly called a cannoneer, and every hig- 
wright 


Ji Apprentice. | 
wright may take apprentices for ten years ot under; and 


every apprentice ſo taken being above ſeven years of age, 
ſhall be by the ſame covenants bound, or and uſed to 


all intents, according to the cuſtom of London, fo that the 


covenant or bond of apprenticeſhip be made by writing 
indented, and inrolled in the town where the apprentice 
ſhall be inhabiting, if it be a town corporate ; if not, then 
in the next town-corporate : for which inrollment ſhall be 


paid not above 12d. 5 Eliz. c. 5. ſe 12, ; 


Weavers of ſtuffs in Norfolk and Norwich who employ Limitation of 
two r ſhall alſo employ two journeymen ; and the number of 
no ma 


er ſhall have above two apprentices, or any week- 


boy, to weave in the ſaid trade, on pain of 5/. a month to 


5 
o 


the king. 13 & 14 C. 2. c. 5. /. 18. 


And, by 1 Fac. c. 17. no hatmaker ſhall have more than | 


two apprentices at one time, nor thoſe for any leſs term 
than ſeven years, on pain of 5/. a month; half to the kin 

and half to him who ſhall ſue in any court of record: but this 
ſhall not extend to his own ſon, in his own houſe, fo as he 


be bound by indenture for ſeven years, and his term not to 


expire before he be twenty-two years of age. /. 3, 5. 
Alſo by 5 Eliz. c. 4. /. 33. every perſon having three 

apprentices in any the crafts of a clothmaker, fuller, ſheer- 

man, weaver, taylor, or ſhoemaker, ſhall keep one journey- 


man, and for every other apprentice above three one other 


journeyman, on pain of 10/. half to the king, and half to him 
who ſhall ſue in the ſeſſions or other court of record; or if it 
is in a town corporate, than to be applied as by the charter. 


VI. Aſſizning and diſcharging Apprentices. 


By the cuſtom of London, a freeman, of London may turn Cuſtom of Lone 
over his apprentice to another maſter being a freeman; and don. 


ſuch ſecond maſter ſhall have the ſame benefit of the ap- 
prentice's covenants, as the apprentice ſhall of the cove- 
nants on the ſide of the maſter, as if he had been originally 
bound to him. March. 3. 1 Keb. 250. | 


„ 


apprentices, 


— 


But it has been held, that though juſtices of the peace Juſtices may not 


have a juriſdiction of diſcharging apprentices, and may bind turn over ap- 


them to other maſters, that they cannot turn them over; 
and therefore an order that an apprentice, whoſe maſter 
was dead, ſhould ſerve the remainder of his time with his 


maſter's widow's ſecond huſband, was quaſhed ; becauſe 


the juſtices have nothing to do about turning over an ap- 
prentice, and that though he applied to them, that coul 
not give them a juriſdiction, Comb. 324. 


By 


96 Apprentice: 
| D e rr _ 
— . The placing out an apprentice. to a particular perſon, 
broad, ariſes from an eſteem, and a good opinion of the party to 
| whom be is ſo committed; that he will not only inſtruct 
him in his trade or calling, but will alſo be careful of his 
health and ſafety; and therefore the law has made it ſuch a 
perſonal truſt or confidence, which the maſter cannot 
or transfer over to another : he muſt alſo have him under 
| his own. care and, inſpection, and cannot fend him abroad, 
though under pretence of improvement, unleſs by ex- 
. pteſs agreement, and unleſs the nature of his buſineſs 
4 requires it, and implies ſuch a power, as that of a merchant- 
| * adventurer, failor, &c. are {aid to do: therefore it has 
been adjudged, that a ſurgeon ſending his apprentice a 
voyage to the Eaſt Indies, though in company with 
other ſurgeons, and the better. to inſtruct him in the 
art of ſurgery, was a breach of his covenant, whereby he 
bound himſelf to retain, teach, keep, and employ the faid 
I A apprentice in his own houſe and ſervice. 1 Hob. 134. 
 _ * Juſtice's power The juriſdiction of the juſtices extends no farther than to 
reſpeting ap- compel the maſter of an apprentice bound by the pariſh 
\ Frentice®. 8 officers to take care of his apprentice ; but in what man- 
ner he does it, whether in his own houſe or otherwiſe is 
nothing to them. But if the aſſignee of the apprentice 
does not provide for him, the firſt maſter may be compelled 
to do it, and he may take his remedy over. 1. S. C. 110. 
PE E. 3. G. K. and Barnes. Order returned on a certi- 
orari : It was reſolved by the juſtices at the ſeſſions, when 
'  & perſon was bound an apprentice to Barnes by the pariſh 
officers, and Barnes had aſſigned him to another, that the 
aſſignment is void, and they direct Barnes to take his ap- 
prentice again. But, by the court, The ſeſſions had no 
power to judge of the validity of a deed, or to hinder a 
man from affigning his apprentice, The covenant to 
ide for him is well performed, if the perſon to whom 
e is bound, aſſigns him to another to provide from him. 
Foley. 155. Str. 48. wed ' | 
It ſeems agreed, that if a man be bound to inſtruct an 
apprentice in a trade for ſeven years, and tl:e maſter dies, 
that the condition is diſpenſed with, being a thing perſonal ; 
but if he be bound farther, that in the mean time he will find 
him in meat, drink, and 'cloathing, and other neceſſaries, 
here the death of the maſter does not diſpenſe with the con- 
dition, but his executors ſhall be bound to perform it as far 
as they have aſſets. mY Sed. 216, I Keb. 701. 7799 | ; 
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Apprentice. 97 
In the caſe of K. and Peck. A. to J. Eyre . b EY 
. an apprenticeſhip is a perſonal truſt between the maſ- Pe 
ter and ſervant, and determines by the death. of either- of 
them; and by the death of either of them, the end and de- 
ſign of the apprenticeſhip cannot be obtained, and it may be 
the executor is of another trade : he admitted that covenant 
would lie againſt the executor, but in that there is no in- 
convenience, becauſe the executor may make his defence 
by pleading no aſſets or debts of a higher nature. Holt 
G . ſaid, that by the cuſtom of London, the executdr 
ſhal put the apprentice to another maſter of the ſame trade, 
and that, in ol r places, it would be very hard to conſtrue 
the death of the maſter to be a diſcharge of the covenants: 
be faid it had been held that the covenant for inſtruction 
failed, but that he ſtill continues an apprentice with the ex- 
ecutor, as to maintenance. 1 Salt. 66. 
A covenant lies againſt an executor in every ako, al- 
though he be not named; unleſs it be ſuch a covenant as is 
to be performed b the perſon of the teſtator, which they 
cannot perform. Cro. Elix. 553. 
But-in Gs the caſe of XK. and Ea/t Bridgeford; T. 12 G. 2. 
upon a ſpecial order it was ſtated, that an apprentice, upon 
the death of his maſter was, with his own conſent, turn 
over by the widow (who had taken no adminiſtration) to 
another maſter whom he ſerved. And the court held it to 
be a good ſettlement in the pariſh, within the reaſon of 
thoſe caſes, where an apprencice was bound to a perſon in 
one pariſh, but, with the conſent of his maſter, ſerved with 
another perſon in another PR and there 2 8 a lets 
tlement. Strange 1155. 
A poor child being bound apprentice at A. was affgned 
over to another maſter who lived at B. It was held that 
he ſhould gain a ſettlement at B, where his ſecond maſter | 
lived. 1 Salk. 68. Pl. 7. 
The maſter may not of his own accord diſcharge his ap- 
prentice, but if they cannot agree, they may praceed by ei- 
0 of the me preſcribed 5 Eliz. c. 4. J. 35- the 20 
2. c. 19. 


By the 5 Eliz. c. 4. J. 35. if any ſuch maſter ſhall miſ⸗ „ | 


uſe or evil intreat his apprentice, or the ſaid apprentice ſhall plaints between 
have any juſt cauſe to complain, or the apprentice do not 
his duty to his maſter, then the ſaid maſter or apprentice be- atuſted. 
ing grieved, and having cauſe to complain, ſhall repair unto 
one juſtice of the county, or to the mayor or other head 
officer of the City, town corporate, or market town, or * 
other place where the maſter dwelleth ; who ſhall by his 
Vor. I. (3) — wil 
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the maſter and 


prentice how. 


Apprentice. 


Jom and diſcretion take ſuch order and direction betweers 


next ſeſſions; and on his appearance, and hearing 


the maſter and his apprentice, as the equity of the cauſe 
ſhall require: and if for want of good conformity in the 
maſter, the ſaid juſtice cannot compound and agree the 
matter, he ſhall take bond of the ſaid aps anc. 
matter there, if it be thought meet to diſcharge. the ſaid ap- 
prentice, then the juſtices, or four of them at the leaſt (3 
Q:) or the ſaid mayor or other head officer, with the con- 


fent of three other of his brethren, or men of beſt reputa- 


tion in ſuch city, town corporate, or market-town, ſhall 
have power in writing, under tlitir hands and ſeals, to pro- 
nounce and declare, that they have diſcharged the faid ap- 
prentice of his apprenticehood, and the cauſe thereof : and 
the faid writing, being inrolled by the clerk of the peace, 
or town clerk, amongſt the records, ſhall be a ſufficient 


| diſcharge for the apprentice againſt bis maſter, his exe- 


]uſtices may diſ- 
charge appren- 

tices in — 

caſcs. 


cutors and adminiſtrators. And if the default ſhall be found 
to be in the apprentice, then the ſaid juſtice, or the ſaid 
mayor, or other head officer, with the aſſiſtance aforeſaid, 
ſhalt cauſe ſuch due correction and puniſhment to be ad- 
miniſtered unto him, as by their wiſdom and diſcretions ſhall 
be thought meet. | | 
The juſtices of the peace may diſcharge an apprentice, 
not only on default of the maſter, but alſo on his own de- 
fault; but it has been holden, that their juriſdiction herein 
extends only to fuch appreritices as were bound to trades 
within the ſtatute, and were compellable by them to ſerve z 
for that in ſuch eaſe it is but reafonable that the contracts, 
which were made by their authority, ſhould be diſſolved by 
the ſame power; but that they cannot diſcharge any volun- 


R — made between the parties. Salt. 471. 
Ihe 


refore in the caſe of X. and Gately, M. 7 M. where 
an order of ſeſſions was made to diſcharge a ſurgeon's ap- 
prentice from his maſter, for not inſtructing him in the art 
of ſurgery; inſtead of which the maſter, being a mounte- 
bank, kept the apprentice for a tumbler on the ſtage ; the 
order was quaſhed for want of juriſdiction in the juſtices, 
becauſe a ſurgeon is not one of the trades mentioned in the 


5 Eliz. And here it was held that the juſtices have power 


only over fuch entices who are bound to the trades 
therein named, not over apprentices to other trades. 
Carth, 366. 2 Salk. 471. x 

And, in the caſe of Q, and Furneſe, M. 12 Ann, it was 


| held that the ſtatute extends only to the trades therein men- 


778.2 and therefore not to a glaſs- bottle maker. Ca/- 
0 29. | | * 


1 


Apprentice. 


But the late adjudications have liberally extended the 
meaning to trades not mentioned in the ſtratute: as in the 


inzbourn, MH. 12 C. Exception was 


caſe of K. and ( 


taken to an order of diſcharge, that the juſtices could not 


diſcharge the apprentice, becauſe the trade to which he was 
bound, viz. a Funn was not within the ſtatute. But not 
0 


allowed; for bon | 
ought to be a trade within the ſtatute, yet the latter reſo- 


lutions have been otherwiſe. L. Raym. 1410, Str. 663. 

It has been reſolved that the juſtices may not only dif. Juſtices diſ- 

- Charge a merchant's appreatice (which has been 

to be a trade within the ſtatute of 5 Elix.) but alſo oblige order money to 
be refunded. 


the maſter to refund part of the money which he had with 
him; and this doctrine of refunding ſeems to he now eſtab- 
liſhed, as founded on gout reaſon, though not expreſsly 


mentioned in the act; 
diſcharge according to their diſcretion, where the end of the 

renticeſhip, cannot be attained with one perſon, it is but 
juice the maſter ſhould return part of the money he has 


received with his apprentice, to place him out to a new - 


maſter. 1 Salt. 67. Skin. 18. . 
And in the caſe of X. and Amies T. 7 G. a. it was hel 


chat an order of the maſter to return money is good, th 
it is not averred that he had any with the apprentice ; for 


the order being to return money is a neceſfary proof of thi 

receipt of it, wifi had been expreſsly alledged: and in 5 
caſe the court ſeemed to be of opinion, that the juſtices had 
juriſdiction as to diſcharging and obliging the maſter to re- 


fund, as well in other trades as thoſe mentioned in the 


ſtatute; and that the juſtices are not obliged in their orders 


to let forth all the ſteps they take in their proceeding, there 


being nothing in the act which makes it neceſſary, and that 
there is a known and eſtabliſhed diſtinction between orders 
and convictions. 2 Bacon Abr. Maſter and Servant, 


h formerly it was held, that the trade 


reed not © 


or the juſtices being authoriſed to 


harging an ape 
prentice, may 


Alſo in the chancery, ex parte Sandby, Jan. 2. 1745, Money refund- 


the petition ſet forth that the petitioner was on the tenth of ed on a bauk- 


2 174% bound apprentice for ſeven years to Ward a Pier. 
keller at Vork, and the ſum of 80“. was given with 


him ; but, as ard was declared a bankrupt in July ſol- 
lowing, and quitted the buſineſs of a bookſeller, the peti - 


tioner prayed, that on deducting 10/. out of the 80/. for 


his board with the bankrupt during the fix months he lived 
with him, the aſſignees ſhould be ordered to pay him 704, 
out of the effects of the bankrupt : but the lord chancellor 


Hardwicke, aſter ſome delibetation, ordered the petitiones 


to be admitted only as a creditor * 70l. 1 Aityns. 149. " 
5. ES | - t 
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100 
Seſſions may 


make an ori- 


ginal order. 
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Apprentite. 
It has formerly been held, that the ſeſſions cannot make 
an otiginal order of diſcharge; but that, according to the 
ſtatute, the parties ought firſt to apply themſelves to a juſ- 


tice of the peace; and, if he cannot compound the matter, 
that he is to bind the maſter to appear at the next ſeſſions; 


dut it ſeems now eſtabliſhed, that an order on an original ap- 


plication is good, and that the previous application to 
juſtices is only diſcretionary, 1 Salk. 68. 5 Mod. 138. 
$0 in the Cafe of K. and Gi/l, H. 5 G. the court faid, it 


| has been ſo often reſolved that the ſeffions has an original 


ney. 


juriſdiction, that we will not ſuffer it now to be made 4 


ueſtion, though it might be doubtful upon the ſtatute it - 
ſet. Str. 143. 988 | 

Lord Hardwicke determined in the fame manner, in the 
caſe of K. and Eaſman. Caf. in the time of L. Hardwicke 
101. E. 8 6. 2. 2 | n 
Alſo in the cafe of K. and Davis, T. 12 G. the court 


agreed that it is a point not to be diſputed, that the feflions 
has an original juriſdictionto diſcharge apprentices. Str. 704. 


Refunding mo- An apprentice being ill uſed brought his bill: it was de- 
N creed that the maſter ſhould deliver up his indentares, and 


a bond of 100/. for his honeſty, and repay part of the mo- 
ney given with the apprentice, with full coſts ; the ap- 
prentice having before had a verdict in the lord mayor's 
court, and the maſter ordered to provide a new maſter, 
which he refuſed to do. Fin. Rep. 124. | 5 
An apothecary turned away his apprentice for negligence 
and miſdemeanors laid to his charge; but the court decreed 
the maſter to refund 3o/. of the money he had with him; 
and the rather becauſe the indentures were not inrolled, ſo 
as the matter was not properly cognizable before the cham- 


berlain of London. 2 Fern. 64. 


juſtices power, By the 20 G. 2. c. 19. / 3. it ſhall be lawful * any 


two or more juſtices, upon any complaint or application by 
any apprentice put out by the pariſh, or any other appren- 
tice upon whoſe binding no larger a ſum than 5/. was paid, 
touching or concerning any miſuſage, refuſal of neceſſa 

proviſion, cruelty, or other ill treatment of or towards 


ſuch apprentice, to ſummon ſuch maſter or miſtreſs to ap- 


ear before ſuch juſtices, at a reaſonable time to be named 
in ſuch ſummons; and on proof upon oath of the truth of 
the ſaid complaint (whether the maſter or miſtreſs be pre- 
ſent or not, if ſervice of the ſummons be alſo upon oath 
proved) the ſaid juſtices may di ſcharge ſuch apprentice, b 


warrant or certificate under their hands and ſeals, for whic 


warrant or certificate no fee ſhall be paid. 
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prentice. 


— „ „ 


one calendar month, or otherwiſe by diſcharging ſuch ap- | 


p \ 44 f 1 12 P34 4 $4697. „ 4 Nr! 4. x f 
And no certiorari ſhall iſſue, or be iſſuable, to remove 
— : | . . | * * * 1. 4 1 
any proceedings whatſoever, had in purſuance of this act, 
* By the 5 Eliz «4. { 47. if any appitniie of iulbandiy, aqprence te: 
or of any art or occupation aforeſaid, ſhall flee into any other ing into another 
ſhire, the juſtices, mayors, or other head , officers being ſhire. 


juſtices, may iſſue writs of capias to the ſheriffs of the coun- 


ties, or other head officers of the places, whither he ſhall 
fo hee" to take his body, returnable before them at what 

ime ſhall pleaſe them; ſo that, if he come by ſuch proceſs  _ _._. 
he may be. put in priſon, till he find ſufficient ſurety well! 
i e,, e 

And by the 24 C. 2. 6, 5. it is enacted, that if a juſtice 

ſhall iſſue a warrant againſt ſuch perſon, and he ſhall eſcape 

into another ſhire; the conſtable or other perſon, on hav- 

ing the warrant indorſed by a Juſtice in ſuch other ſhire, 

may arreſt him there, and carry him before a juſtice in ſuch 
other ſhire, if the offence is bailable, to find bail, or elſe 

ſhall carry him back before a juſtice, in the ſhire from 

whence the. warrant did firſt iſſue. | 

lt ſeems. pretty clear that when an apprentice quits his Maſter entitled 
- maſter's ſervice, without confent, that the maſter is entitled 8 
to his earnings during ſuch his abſence, In the caſe of Hill g% 
and Allen, in Chancery, Feb, 3, 1747, the bill was by an 
apprentice, who, again his maſter's conſent, quitted his 
ſrvice of a ſhipwright before his time was out, and went on 
| Oe | board 


— 


* 
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Apprentice ab- 
ſenting himſelf 
Mall make up 


the lokfuſtained 


dy his abſenee, 


board a privateer, which took a conſiderable prize: his 
ſhare amounting to 1200/, the maſter claimed it. By lord 
Hardwicke ; In general, the maſter is entitled to all that the 
apprentice ſhall earn; conſequently if he runs away, and 

oes to a different buſineſs, the maſter is entitled at law to 
all his earnings, and in this caſe, his lordſhip ſaid there was 
nothing in equity to relieve, But he faid he would ſend the 
caſe to be tried at law, unleſs they would agree to compound 
the matter, which he recommended to them, and thought, 
as the boy's ſhare of the prize was fo very large, the balance 
ought to be in his favour,, And the maſter agreed to accept 
450. 1 Vezey, 83, | : TY 

Tt is alſo provided by the 6 C. 3. c. 28. that, if any appten- 
tice ſhall abſent himſeif from his mafter's ſervice, before the 
expiration of his apprenticeſhip, he ſhall whenever it ſhall 
afterwards be required (if within the ſpace of ſeven years 
after the expiration of his term) be compelled to ſerve 
ſuch maſter, for ſo long time as he ſhall have abſented 
himſelf, or make fatisfaGioh to his maſter” for the loſs he 
has ſuſtained by ſuch abſence: and, on refuſal to ferve or 
make ſatisfaction, the maſter may complain upon oath ta 
one juſtice where he ſhall reſide, who ſhall iffue his warrant 
for , apprehending ſuch apprentice. And ſuch juſtice, on 
hearing the complaint, may determine what ſatisfaction 
ſhall be made to ſuch maſter by the apprentice. And if 
fuch apprentice” ſhall not give fecurity to make ſatisfaction 
rhe to ſuch determination, ſuch juſtice may commit 
him to the houſe of correction for any time not exceeding 
three months, * n I" 


Perſons aggricr- But any perſon who ſhall think himſelf a grieved by fuch 


. ed may appeal. 


| ſuch ſeſſions, and to abide the order or judgment of 


determination, order, or warrant of the juſtice (except any 
order of commitment) may appeal to the next ſeffions, giv- 
ing fix days notice to the juſtice and to the parties, and en- 
tering into recognizance withinthree days after ſuch notice, 
before a juſtice, with ſufficient ſyrety to try the appeal 2 
tices at ſuch ſeſſions, and pay ſuch colts as ſhall be ard 
by them: which juſtices at their faid ſeflions, on proof of 
ſuch notice given, and of entering into ſuch recognizance, 
ſhall hear and determine the appeal, and give ſuch relief and 
coſts to cither party as they judge reaſonable ; which 
determination thall be final. | 
But nothing herein ſhall extend to the ſtanneries in Devon 


or Cornwall, or to impeach or leſſen the juriſdiction of the 


chamberlain of London, or of any other court within the 

ſaid city touching apprentices; nor to any apprentice whoſe 

maſter has received with him the ſum of 10/, B 
7 


- 


Appreutiſte. 103 


By the 21 H. 8. c. 7. if any ſervant to whom any goods Apprentice im- 
4 ſhall by his maſter or miſtreſs be delivered to be — ſhall bczclling or 
go away therewith, to the intent to ſteal the ſame z or, _ n $000k 
in his maſter or miſtreſs's ſervice, without his or her aſſent 
ſhall embezzle or otherwiſe convert the ſame to his own uſe, 
with like purpoſe to ſteal it, if the ſame be of the value of 
40s. or above, he ſhall be guilty of felony : but this not to 
extend to apprentices. . 2551 
But yet a ſervant may be guilty of felony at common law, 
if he take the goods of his maſter feloniouſly, nay, though 
they be goods under his charge, as a ſhepherd, butler, and 
the like; and for this he may be indicted at this day as a 
felon at common law : and of this felony at common law 
an apprentice or ſervant under the 18 years, may be 
_ guilty and indicted thereof, 1 H. H . 
And therefore though this ſtatute exempt an apprentices 
or ſervant under 18, from the pain of felony enacted de novo 
by this ſtatute, namely, where goods are actually delivered 
to him, yet it leaves him in the ſame condition as to any 
felony at common law, as if he were not excepted; and 
therefore if a butler or ſhepherd, under the age of 18 years, 
or if an apprentice, take away his maſter's goods feloniouſſy, 
without an actual _ though they are under the value 


of 40s. * is indictable of felony at common law. 1 H. H. 
66. 1 Ry „ | 
- Bur the 12 Ann, ff. 1 c. 7. every perſon who ſhall Indulgence to 
cal 


| to the value of 40s. out of any dwelling houſe or pprentices un · 
out-houſe thereto beJonging, though ſuch houſe, &c. be not of . 
broken open, and though no perſon be therein, ſhall be 
guilty of felony without benefit of clergy. But this not to 
extend to apprentices under fifteen years of age robbing 
„„ 

But if they are 15 years of age, as 
— 1 H. 667. * | 5 | guilty 

A maſter may lawfully correct and chaſtiſe his apprentice, 
for negle& or other miſbehaviour, ſo it be done with mode- 
ration; though it does not ſeem to be lawful for the maſter 
or miſtreſs to beat any other. ſervant of full age, Lamb, 
127. 1 Black, 428. EY | 
VIII. Of refunding Money on the Death of a Maſter. 

In the caſe of Scam againſt Bowdon and Eyles, M. 30. Money refund- _ 
C. 2. the maſter received with the apprentice 250/. and died ed on the mak. | 
within two years, the apprentice having, during that time, ber death. 
been employed only in inferior «4 It was decreed, af- 

+ ter 


Pd 
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Inticing ap- 
; prentice, how 


that ſickneſs died within three weeks. Jefferies, Ch. J. 
_ decreed 100 guineas to be paid back to A. Vern. Rep. 460. 


Apprentite. 


ter debts on ſpecialties were paid, that the executors repay 


the 2500. as a d-bt due on ſimple contract; deducting after 
the rate of 200. a year for the maintenance of the apprentice, 
during the time he lived with his maſter. Fin. Rep. 396. 
A. placed his ſon clerk to an attorney, and gave with him 


320/, the maſter agreeing to return 60/, of the money if he 


died within a year: the maſter was ſick at the time, and of 


Pl. 437. In the caſe of Newton and Rouſe. 


IX. Inticing an Apprentice to part from bis Maler. 


An indictment will not lie for inticing an apprentice to 
depart from his maſter, as it is not an oifence of a public 
nature; but the party's remedy is by an action on the caſe, 
which he may well maintain. 6 Med. 182. Burr. Mans- 


feld 186. 


Vet, on indictment for cauſing an apprentice to abſent 
himſelf from his maſter, and keeping and detaining him in 
that abſence; it was moved to quaſh it, becauſe not a thing 
of a public nature, being no other than an action on the 
caſe : but the court ſaid it was a great offence, and would 
not quaſh it; but left the party to demur if he would. 12 
Mod. 195. Be: | or CES & Ty f 
If a perſon knows that an apprentice ran away from his 
maſter, and he keeps and employs him, the proper remedy 


is to bring an action for ſo much money paid to the plaintiff's 


Reaſons for 
ſcrving an ar- 
prenticeſhip. 


Of ſerving 
ſeven cars. 


apprentice, in wrong of the plaintiff; per Barnard, Ch. J. 
Rep. in B. R. E. 2 G. 2 | * oe 44 


X Of ſetting up a Trade. 
At common law any perſon might follow what lawful 


trade he pleaſed ; which, in many inſtances, was found in- | 


convenient and detrimental to the public, as many perſons 
exerciſed trades in which they had little or no ſkill or expe- 
rience ; therefore to prevent ſuch miſchief, and the better 
to train up and enure perſons to labour and induſtry from 
their youth, and thereby make them more ſkiiful and expert, 
the /tatute of 5 Eliz. was made. 11 Co. 53. Shin. 133. 
By the ſtatute above-mentioned, c. 4. /. 31, it is enacted, 
that it ſhall not be lawful for any perſon or perſons. to ſet 
up, occupy, uſe, or exerciſe any craft, miſtery, or occupa- 
tion, now uſed or occupied within the realm of England or 
| | f ” 185 i # : Wales, 
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Wales, except he ſhall have been brought up therein ſeren | 

years at the leaſt as an apprentice by this ſtatute; nor to ſet 9 

any perſon on work in ſuch miſtery, art, or occupation, ex- 

cept he ſhall have been apprentice as aforeſaid; or elſe, having 

ſerved as an apprentice as aforeſaid, (hall become a journey- 

man, or hired by the year; on pain of forfeiting 40s. a 

month, half to the king, and halt to him who ſhall ſue, in 

the ſeſfions, or other court of record: or if it is in a town 

corporate, then to be diſpoſed of as other fines by the 

charter. | W | 5 

It has been ruled, that there are many trades within the Trades within 
general words and equity of this act, beſides thoſe which are the equity of the 
particularly enumerated tuetein: yet it ſeems agreed, and ef 5 E. 
has frequently been adjudged, that in every indictment, &c. 
it mult be alledged, that it was a trade at the time of making 
the ſtatute ; for the words thereof are, any craft, miſtery, 
or occupation now uſes, Kc. whence it ſeems to follow, that 
a new manufacture, which to all other purpoſes may be 
called a trade, is yet not a trade within this ſtatute. . 2 Salk. 

611. 1 Sid. 175. OTH * 

The act mentions any crafr, miſtcry, or occupation NOW BTL 
USED— That is, on the 12th of January, 1562, when that B's 
parliament began ; and this reſtraint thall not extend any | 
farther than the words expreſsly direct, and therefore not to 
new arts and miſtcries ſince invented. 1 Ko. Rep. 10. 

Jur. 326, 346. 1 . 
Alſo it ſeems agreed that the act only extends to ſuch The act does 
trades as imply miſtery and craft, and require ſkill and ex- — * 
perience; that therefore merchants, huſbandmen, gardeners, — 
&c. are not within the ſtatute : and on this foundation it gardeners, &c. 
bas been held that a hemp-dreſler is not within the ſtatute, 
as not requiring much learning or ſkill. 8 Co, 130. Cre. 
Tar. | 

And by the 15 C. 2. c. 15. hemp-workers of all kinds, Nor to hemp- 
net-makers, and makers of tapeſtry hangings are excepted ; Workers 
and they may ſet up without having ſerved ſeven years. a ö | 

It is alſo enacted by 3 C 3. c. 8, that all officers, mari- Nor to office © WM ! 
ners, and ſoldiers, who have been employed in his majeſty's ners, &c. 
ſervice, and not deſerted, may exerciſe ſuch trades as they 
are apt for, in any town or place. =. | 
And by 6 and 7 W. c. 17. . 12. any apprentice who 
ſhall diſcover two offenders guilty of coining, ſo as they be 
convicted, ſhall be deemed a freeman, and may exerciſe his 
trade as if he had ſerved out his time, & 5 
It is clearly agreed, that fallowing the common trade of 

@ brewer, baker, or cook, is within the ſtatute; as unſkilful, 
; | Te nels 


: 
g* 


| neyman z and the queſtion was, whether the ſtatute extends 


Apprentice. 
neſs herein may be very prejudicial to the lives and healths 
of his majeſty's ſubjects; but it is at the ſame time agreed, 
that the exerciſing any of theſe trades in a man's own houſe 
or family, or in a private perſon's houſe, is not within the 
__ of the ſtatute. 11 Co. 54. 4 Cro. Car. 499. Lit. 
V's: 10 4456 

n motion to quaſh an indiftment for uſing the trade of 
a fellmonger, it was urged that this was a buſineſs which 
requized no ſkill, but that it was only to pull the wool from 
the ſkin: but by Holt, ch. J. if in the indictment it be 
averred to be a trade at the time of making the ſtatute, we 
will not quaſh it: for whether it was a trade then or no, or 


whether any ſkill be requiſite to the exerciſe of it, is a mat» 


ter of fact for the trial of a jury. 2 Salh, 611. | 
In an action for uſing and exerciſing the trade of a clo- 

thier, not having been apprentice to that trade; where by 

ial verdict it was found that A. was a Turkey mer- 
chant, and exported great quantities of Engliſh cloth into the 
Levant; and for this purpoſe only he hired ſeveral cloth+ 
workers, who had been all apprentices to the ſame trade, 
and kept alſo a maſter workman of that trade to inſpeR their 
work ; and that by theſe men he made great quantities of 
Engliſh cloth, all which he tranſported ; and that he the ſaid 
A. kept a dye-houſe, and hired men of that trade to dye his 
own cloths, and no other. It was reſolved to be within the 
reſtraint of the ſtatute, though the cloth was made for his 
own merchandize only, and though made by perſons who 
had been apprentices; for here they are not traders. but 


- birelings, and he is the tradeſinan who has all the profit, as 


A, in this caſe has. Carth. 162, Salk. 610, | 
So if a coach-maker keeps ſervants to make his wheels, 
and workmen to curry his own leather; this is againſt the 
ſtatute, becauſe it is he only who receives all the profits of 
the ſeveral trades, the wheel-wright and currier being but 

his ſervants. Carth, 163, 164, 5 

So in a cafe upon this ſtatute, preſented by the horner's 
company againſt 2 comb-maker in London, for uſing the 
trade w horner, viz. in preſſing horn for making combs, 


which preſſing did not belong to their trade; and this was 


adjudged a breach of the ſtatute; for a horner is a parti- 
cular trade, and a yery ancient company in London, 
Carth. 162. 

In the caſe of Beach and Turner, T. 9 G. 3. on an action 
brought for exerciſing a trade, not having ſerved an ap- 
prenticeſhip, it appeared that the defendant was only a jour- 


to 


Apprentice. 


"ſtatute was meant to prevent maſters any from ſetting up 
trades, and did not intend to give a penalty againft both. 
There is great difference between ſetting up a .trade and 
working in it: a man may work in it by doing a very tri- 
fling part. A journeyman does not exerciſe the trade upon 
his own account, but for his maſter. Burr. Mansf. 2449. 
Nor is it material as to the maſter, that the journeyman 
has ſerved ſeven years; for, if the maſter himſelf has not 


as a trader, either by himſelf or others; ſor the intent of 
the act is, to annex the benefit of trade to ſuch as under- 
went the hardſhip of learning it, thereby to encourage la- 
bour in youth, Few would undergo the trouble of being 
appreatices, if they. might employ others to work for them, 
7. 3 V. Hobbs and Young. Salk. 610, 0 
I be ſtatute ſays no perſon ſhall /e up, occupy, &c. any 


_ ſerved ſeven years, he is reftrained by the ſtatute to work | 
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> journeymen, or only to maſters. By the court: the! 


Following a : 


craft, &c. except he ſhall have been brought up therein ſeven trade ſeven 
| yours; and it has been refolved that there is no occaſion fot T 2 


any actual binding; but that the following a trade for ſeven 
ears, is a ſufficient qualification within the ſtatute. 1 Sail. 
57. 2 Salt. 613. 7 u i eee are 
So where an action was brought on this flatute, and, 
upon not guilty pleaded, it red that the defendant's 


father carried on the ſame and that the defendant for” 


ſeveral years had been employed by his father therein; and 
it was held that he might lawfully uſe that trade, for that he 
had been a kind of apprentice to it, which was ſufficient to 
fatisfy the ſtatute. Carth. 163. ee 

And in the caſe of Mallen and Holton, at the aſſizes for 


Betkfhire, 7. 33. G. 2 On an information againſt the 


defendant for exerciſing the trade of a baker eontrary to the 


ſtatute, it appeared in evidence that he had followed it 
twelve years, but never had been an apprentice, nor ſerved 


with any perſonas ſuch. On a cafe reſerved, baron 
' before whom it was tried, conſulted the eleven judges; who 
all joined with him in opinion, that exerciſing a trade ſeven 
years, without any proſecution with effect, was a ſufficient 
gualification, Blackflone's Rep. 233. EF 


- 80 if a man lives with another, who uſes a trade which 


the other is not qualified for uſing, ſeven years, he may ſet 
up the trade as well as if he had lived with one ever ſo well 
qualified. Ca/. in L., and Eg. 71. | | 
M. 26 C. 2 K. and Moor, the defendant was indicted for 
uſing the trade of a weaver, not having ſerved as an appren- 


tice ſeven years: the evidence was, he ſerved fix as an ap- 


prentice, ' 
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pPprentice, and had ſince, as journeyman in the ſame trade, 
worked above that time: by the court; the ſerving of ſeven 
years is. ſuſſicient either way; and the defendant was found 
notenkity. * Hao C5 
It has been held, that an indictment againſt two or more, 
for following a joint trade, without having ſerved a ſeven 
| apprenticethip required by the ſtatute, is not good, as 
it would be abſurd to charge them jointly, becauſe the of- 
fence of each deferidant ariſes from the defect peculiar to 
5 . neee >: 5 WD W 1 
not But a perſon not brought up to the trade may engage in 
"ud. porn to partnerſhip with one — has ſerved an — *. DfÞvs 
| the trade may it, provided that he only ſhares in the profit or loſs of the 
— ute buſineſs, and does not actually exerciſe the trade. As. in 
vided he does the caſe of Reynard and Chaſe, M. 30. G. 2. An action 
not take an ac- of debt was brought againſt Chaſe for a penalty on the act, 
2 the for exerciſing the trade of a brewer, without having ſerved 
| an apprenticeſhip. On a ſpecial verdict, it was ſtated, that 
the defendant Chaſe and one Coxe were partners in the 
trade, that the trade was carried on, and had been for four 
years carried on, in their joint names; that Coxe did ſerve 
an apprenticeſhip to the trade, but Chaſe never did; and 
chat Coxe is a working brewer, and was paid a ſalary ſor 
his labour, which ſalary was always deducted, and allowed 
to him, previous to a diviſion of the profits; and the 
entries at the exciſe office were in their joint names; 
but that the defendant John Chaſe never exerciſed the 
trade himſelf (which was wholly; managed and carried on 
by Coxe) ; but only ſhared the profits, and ſtood the 
riſques of the partnerſhip. The queſtion was, whether 
the defendant John Chaſe is within the act, upon this ſpe- 
cial-finding ?—By lord Mansfield Ch. J. Ihe defendant 
is to ſhare the profits with Coxe, in moieties ; and is liable 
to the debts of the partnerſhip : but it is, expreſsly found, 
that during all the time charged, he never acted in or ex- 
erciſed the trade. He was not, by the terms of his agree 
ment, to act in the trade. The other partner was to do 
the whole, and had a particular ſalary on that account. 
It is. not found, that either Coxe or any ſervant under him, 
was ſet to work by Chaſe ; nor that Cha/e did any act what- 


ever of exerciſing the trade; he was only concerned in the 
profits. Now though this may be, to ſome purpoſes, ex- 
erciſing a trade, in reſpe& of third perſons who deal with 
the partnerſhip as creditors, and within the meaning of 
the ſtatutes concerning bankrupts ; yet the preſent queſtion 
is, whether it be exerciſing a unde 


de contrary to this act. 
; In 


Apprentice. 
In the argument of this cauſe it hath been well obſerved, 
that this is a penal law; that it is in reſtraint of natural 
right ; that it is contrary to the general right, given by the 
common law of this kingdom. To which I will add, that 
the policy on which the act was made, is, from experience, 
become doubtful. Bad and, unſkilful workmen are rarely 
proſecuted. This at was made early in the reign of queen 


Elizabeth. Afterwards, when the great number of manu- 


facturers, who took refuge in England from the duke of 
Alva's perſecution, had brought trade and commerce with 
them, and inlarged our notions ; the reſtraint introduced 


by this law was th-ught unfavourable, and the judges by 


2 liberal interpretation, have extended the qualifications for 
exerciſing the trade much beyond the letter of it, and con- 
fined the penalty and prohibition to caſes preciſely within 
the expreſs letter. Let us conſider whether the preſent 
caſe be within the letter, or even the meaning of this act. 
The general policy of the act was, to have trades carried 
on, by perſons who had ſkill in them. Now here, the 
perſonal ſkill of the defendant makes no real difference in 
the caſe. For the perſon who is ſkilful acts every thing, 
and receives no direction from this man: he neither di 


nor was to interfere. The caſe of Hobbs and . n, is not | 
1 


parallel. There the defendant, a ſingle man, directed 


the whole trade, was the maſter, and directed all the ſer- 


vants. As between maſter and ſervant, no doubt, it is 


the maſter who carries on the trade, and not the ſervant. 


But in Hobbs and Young there was no partnerſhip; nor 


(what is the diſtinguiſhing character of the preſent caſe)- 


a mere naked ſharing of the profits, and riſking a pro- 
portion of the loſs ; without his acting or directing at all, 


in any manner whatſoever. In many conliderable under- 


takings, it is abſolutely neceſſary to take in perſons as part- 
ners, to ſhare the profits and- riſk the loſs. And the 
general uſage and practice of mankind ought to have 
weight, in determinations of this fort, affecting trade and 


commerce, and the manner of carrying them on. It is 


notorious that many partnerſhips are entered into, upon 
the foundation of one partner contributing induſtry and 


ſkill ; and the other, money. Many great breweries and” 


other trades have been carried on, for the benefit of in-- 
fants and reſiduary legatees, under the direction of the 
court of chancery. ow if the plaintiff's conſtruction 
was to hold, the whole direction and decree of the court 
of chancery was contrary to law, and to an expreſs act of 


parliament. 80 it is likewiſe practiſed in other great trades. 


The 
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he 


* 
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The late Mr. Chili directed his buſineſs of a banker to be 
carried on for the benefit of his children and other per- 

ſons. Many other inſtances might be mentioned, It 
would introduce the utmoſt confuſion in affairs of trade 
and commerce, if this conſtruction ſhould prevail. On 
other hand, I ſee no inconvenience. It is exactly the 
ing as to trade, in every particular, whether this 
has or has not ſerved an apprenticeſhip.  There- 
ore 1 think the defendant not liable to the penalty of the 
ſtatute, The other three juſtices concurred. And judg- 
ent was given for the defendant. Burrow. Mansfield. 2. 
Vaint In the caſe of French and Adams, T. 3 G. 3. it was de- 
exerciſe of any termined by/ the court, and all the judges of England at a 

_ ys meeting relolved, that if any man, as a maſter, had exer- 

Cualification, Cifed and followed any trade, without interruption or im- 

iment for the term of ſeven years, he was not liable to 
be ſued or proſecuted on the ſtatute of 5 Elix. Alſo if a 
man has followed two or more different trades for the term 

of ſeven years or more, he ſhall not be liable to be proſe- 
3 cuted on this ſtatute. 2 Wiljon, 168. 13 | 
A perſon may And it has long been held that this ſtatute does not re- 
— — ſtrain any man from uſing ſeveral trades, ſo as he had been 
an apprentice to all ; wherefore it indemnifies all petty 
cCæahapman in little towns and villages, becauſe their maſters 

kept the ſame mixed trades there before, Carth. 163. 
M. 1 G. 2. X. and Lifter. Indictment for uſing the trade 
of a dry ſalter, being a craft, myſtery, or occupation uſed in 
this kingdom on the 12th day of January, in the 5th year of 
Elix. hich the court held to be ill; ſor that the words 

in this kingdom tie down the indictment to the kingdom of 
Great Britain as it now is; whereas it ſhould have been in 
England, or in England and Wales, as expreſſed in the 
ſtatute. 2 Sg. Ca. 160. Str. 788. e 
Alſo in the caſe of K. and Munroe, H. 3 G. 2. It was 
moved to quaſh an indictment for exerciſing the trade of a 


baker, the defendant not having ſerved a legal apprentice- 
ſhip. The exception was, the trade was not laid to be 


uſed within the realm of England and Wales at the time of 
the act. But the court ſaid that the trade of a baker is 
within the words of the act; and no averment of the trade's 
being uſed at the time of the act is neceſſary, but where the 
trade only falls within the general concluſion of the clauſe. 
at laſt. 1 Barnet, fl. 277. 15 | 
For want of a ſufficient number of perſons in the coun- | 
ties of Middleſex, Eſſex, Surry, and Kent, who have ſerved 
apprenticeſhips to the trade of a ayer, it is enacted by 17 
G. 3. c. 33+ that it ſhall be layyful for any perſon exerciſing 


that 


5 


/ 


—— — 


mat trade within any of the ſaid counties, to employ, fuch 
number of journeymen, ſervants, and labourers, as he ſhall 
have occaſion for without incurring any penalty, : 

Wherever by the cuſtom of any town, borough, &c. the Cuſtom of 
ſerving an apprenticeſhip intitles the party to his freedom ticular tom. 
the perſons to admit him refuſing, without ſufficient cauſe, *© 
may be compelled thereto by mandamus. - 1 Sid. 107. 2 
Shaw. 154. 

Therefore a mandamus to the ma 


— 
- -— 
— — 


1 or, &c. of Oxford; to yy... ppten= 
admit a perſon to be free of that vs who had — ſeven tice — 
years apprenticeſhip ; it was returned that he put himſelf does not loſe his 
apprentice ſeven years according to the cuſtom, and that he W omranes 
covenanted to ſerve ſeven years, and not to marry within 

the time; and that within the firſt two years he marri 

and ſo broke his covenant; and that his maſter accept 

of him to ſerve for the reſidue of the time, which he did, 

though nat as an apprentice, but rather as a journeyman ; | 

and though it was urged that, by his breach a, he 

loſt his right of frecdom, yet the court held the contrary ; 

and that, though an action of covenant might lie, yet that 

it was no loſs of his freedom; and therefore awarded a 
peremptory mandamus to admit him, 1 Kb. 458, 470, 659. 
So, where a mandamus to the mayor, &c. of Lincoln to , quaker's af- 
admit a perſon to his freedom, he having ferved an appren- firmation of ſer- 
ticeſhip there; the mayor returned that the perſon wha vice 
| tobe admitted to the freedom was a Quaker, and re- 
| fuſed to take the uſual oath, according to the cuſtom of the 
ſaid city, but offered to take the folemn affirmation and de- 
claration : the court held this ſufficient to entitle him to his 
freedom, within the ſtatute of 7 & 8 W. c. 34. 5 Mod. 402. 

The plaintiff, in an action on the ſtatute of 5 El/iz. muſt How the plais- 
alledge in his declaration, that the defendant did not ufe the tif muſt do- 
trade at the time of — the ſtatute ; for though it can- 

not be prefumed that he did, after ſuch a length of? time, yet 
as it is, the ſtatute makes him liable, and ſubjects him to a 
penalty; the proſecutor muſt ſhew that he has tranſgreſſed 
the law, and that he is intitled to his ation. x Sid. 302. 


AI. Settlement of Apprentices. 


Tube following are the ſtatutes which relate to the ſettle- 
ment of apprentices, viz. . | . 5 | 
By the 13 and 14 C. 2. c. 12, it is enacted, that on com- Ad of part. 
int by the churchwardens or overſeers of the poor, with- zment relating 
in 40 days after any perſon ſhall come to ſettle in any pariſh, '* the n. 


ment of a 


on any tenement under 10/. 2a year, two juſtices, (one of tices. proce 


Apprentice”  - mx 


* 
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- whom to be of the quorum) may remove him to the place 
where he was laſt legally ſettled, either as a native, houſhold- 
er, e W., apprentice, or ſervant, for the ſpace of 49 days 

3 N at e 

>... , And vx,.the I Face 2 e. 17, ſuch 40 days ſhall not be - 

| .-- reckoned Em the time of his coming to inhabit, but from 

the time of his 1 notice in writing of the houſe of 
his abode, and the number of his Family, to one of the 
churchwardens or. overſeers of the poor of the pariſh” to 
which they ſhall remove. 

, Alſo by the 3 V. c. II. the ſaid 40 day + ſhall not be 
reckoned from the time of delivering ſuch notice, but from 
the time of the publication of ſuch notice in the church; 

Further, by the ſaid ſtatute of the 3 it is enacted 
. that, if any perſon ſhall be bound an apprentice by indenture, 
inhabit in any town or pariſh, ſuch binding and inha- 

bitation ſhall be adjudged a good /e:t/rment, though no ſuch 

notice in writing be 3 or publiſhed. /. g. 

By the 12 Ann. ft. I. Co 18. 7. 2. any perſon who ſhall 

4 an apprentice bound by indenture to any perſon A 

under a certificate, in any pariſh, townſhip, or pl 

ſhall not afterwards have gained a legal ſettlement in ſuch 
_ pariſh, townſhip, or place, ſuch apprentice, by virtue of ſuch 
N aticeſhip, indenture, or binding, ſhall not gain any ſet- 
ement-in ſuch pariſh, townſhip, or place ; but ſhall-have 
5 his ſettlement in ſuch pariſh, &c. as he 8 have had i 
| he had not been apprentice. _ 5 

Certificate mn And the ſtatute of the — 10 W. c. 11, unde chat 

cannot obtain no perſon a into ſh by a certificate, ſhall be 

> ſertlement. adjudged o Op act wha — to gain a ſettlement in ſuch | 
pariſh, unleſs he ſhall bona fide take a tenement, of 10l. a 
r, or execute an annual office in ſuch pariſh, Hence it 
is clear that a certificate man cannot obtain a ſettlement by ap- 
renticęſbip. 

— ag It is alſo enacted by the 8 Ann c. g. and 9 fv c. Al. that 

ing, or contract, beſides the ſtamps the maſter ſhall pay the duty of 6d. for 

PE l ke Every 20s. of every ſum of 50l. or 4 and the duty of 13. 

effc ual. for every 205. of every ſum above 500. given with any ap- 

— 5 prentice, and proportionably for greater or leſſer ſums: 

a 1 except ſuch apprentice ſhall be put out at the common 
| charge of any pariſh or townſhip, or out of any public cha- 
854 And rt fun N be men mn. 
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4 in words at length, and ſhall bear date on the da ff he 35 
Neuen thereof, on pain that the maſter forfeit 55 8 7 


half to. the Kings and half with full coſts, to bim who ſhall 
ſue. And be 


ides the Ramps before requiſite, che- inden- 
tures ſhall be moreover ſtamped with another Ramp denot- 
ing the 64d. or 124. a pound reſpectixely. And if theſums are | 
not truly inſerted, or duties not paid or tendered, or inden- _— 
tures not ſtamped, or tendered to be ſtamped within the time - = 
limited, ſuch, indentures ſhall be veiͤd, and not available in . 
any court or place, or to any purpoſe whatſoever. Conſe= . 
quently no ſett/ement. can be rabtained by ſuch apprenticeſhip,  _. 

F the regulations in {uch flatutes are not minutely attended to. 8 
But by the 31 C, 4. c. 111. Whereas by an act made Binding by in- 
in the third year of the reign of . entitled, an act fer the bet- . n 

ter explanation and ſupplying the defetts of the former Jaws for ſettlemamn. 
the ſettlement of the poor, it is enacted, that if any perſon. io 
be 1 0 by indenture, and inhabit in any town or 

iſh, ſuch binding and inhabitation ſhall be adjudged a. good 

Entlement.: 1 ſince the making the = act, great 
numbers of perſons have been unwarily bound apprentice 
by certain deeds, , writings, e by 
which binding many.gf them have ſuffered great loſs and da- 
mage, on account of their having been refuſed à ſettlement 
in tuch town or pariſh. where they have been ſo bound and | 
reſided forty days, and have been removed to the pariſh or And an 
place where their laſt legal ſettlement Was before ſuch Ap- bouvd by inden- 


prenticeſhip, where they had no r to exerciſe ture, if the deed 
their trades, or opportunity to gain a livelihood by their ſaid be ſtamped. 
trades to which they were ſo bound apprentices : for relief ent _. 
therefore of ſuch apprentices, and for preventing the like mi- 
chief for the future, be it enacted. that no perſon who ſhall | 
have been an apprentice, or who ſha]l hereafter be bound 
apprentice by ay deed, writing, or contract, not indented, 
being firſt legally ſtamped, ſhall be liable to be removed 
-from the town, pariſh, or place, where he or ſhe have been 
ſo bound an apprentice, and. reſident 40 days, by virtue 
of any order of removal, granted by two juſtices of te 
peace, of any county, riding, diviſion, city, town corporate, „ 
or place ; or. by virtue of any order of the juſtices, at their | 
general or quarter ſeſſions, by reaſon, or on account of ſuch 
2 iting, or contract, not being indented.only. 


a. S „ 


.. ; Hence it appears that by the ſtatute of the 13 and 14 0. 
2. perſons may be removed within 40 days after they come 
to relide; but bs power is therein given to remove any per- 
on after the ſaid 0 days: therefore If the oyerſeets have neg - 
ected to remove them ſqt ee e eee 
'Vor. I. 3 ( 3 ] : GR © after- 
we | fk 


Indenture muſt 
be ſlamped. 


5 2 rA | "a ; 
Apprentice: 

afterwards remove them. The ffatute of Fat. 2. and . 
reſtrain ſuch 40 days reſidence to be after notice in writing; 
but in that of It the reſtrictive clauſe is taken off with're- 
gard to appretitices : the reaſon of which is obvious, be- 
cauſe ſuch notice would be to no purpofe, for the juſtices 
cannot, upon the complaint of the overſeers, remove the ap- 
Prentice from his maſter, with whom he is bound to live, 
and the maſter is bound to keep him. Burn, 3, 378. 

By the ſeveral ſtamp acts the indenture is to be on parch= 
ment or paper, ſtamped with a 6s. ſtamp; ——_ inden- 
tures of pariſh apprentices, which are to be on a ſix- penny 
ſtamp. There are alfo to be additional ſtamps in propor- 


tion to the money or value given with the apprentice, as 


particulariſed under the head of binding apprentices. 


M. 16G. 2 Holbeck and Gilderſon. Peter Orange the 


Or it is void to 
all intents and 
purpoſcs. 


pauper was bound a pariſh apprentice by indenture ; but, 


when ſuch indenture was produced, it appeared not to be 


ſtamped. It was objected, that by the 5 W. c. 21. which lays 
a duty of ſix-pence on the indenture of a pariſh apprentice, 
it is enacted that ſuch indenture ſhall not be given in evi- 
dence, = be ry = any _ till the duty = word 
ty of 5/, be pai the parchment or pa mped. 
y the court: this indenture was neceſſary neous, to 
make out the proof of a binding by indenture; for that birid= 
* be no otherwiſe proved than 5 the indenture. 
indenture, not being ſtamped, could not be admitted 
as evidence, and the juſtices ought to have paid no regard 
e. s. wes ab 
H. 4. G. 2. between the pariſhes of Curenden and Laland 
in Lancaſhire, a poor boy was bound out apprentice by in- 


. denture, and the maſter received 205. with him: he ſerved 
three years, but the maſter never paid the duty of 69. in 


the pound, according to the 8 Hun. c. q. /. 39; which ſays, 
if the duty is not paid, the indenture ſhall be void to all in- 
tents and purpoſes whatſoever. Forteſcue juſtice, who went 
the circuit, held it a fettlement, becauſe the maſter had fix 
months to pay the duty in; fo that during thoſe ſix months 


' a ſettlement was gained; and it ſhould not be in the power 


of the maſter to defeat it by any matter done afterwards: 
and purfuant to this opinion, the ſeſſions held it a fettlement. 


But on debate in the King's Bench the order was quaſhed; 


for they faid it was making the indenture to one pur 

poſe, when the act of parliament had made it void ro all in- 

tents and purpoſes whatſoever ; and; though it was a Bard 

caſe, they could not break thoygh the pofitive words of the 

_ the order was therefore quaſhed.—Ftr, og. 2 Se,. 
4. 134 4 | „ 

; But 


Apprentice. 


> 
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But upon payment of the duty and penalty, and a receipt: 
evidence, the 


thereof from the ſtamp- oſſice produced in 
writing is made good. 8 Mod. 365. 1 


| bs. 73 64d . 
St. Mathew's Bethnal Green, and Sti Botolph': 


H. 7 G:3. 
Fd | On a motion to quaſn an order of ſeſſions, made 
to quaſh an order of two juſtices, for the removing of M. 
W. widow, and her five children, from St. Matheto s Bethe: 
nal Green, to St. Botolph's Aldgate, a rule toſhew cauſe was 


obtained. The caſe ſtated that I. F. the huſband of the faid' 
M. F. and father of the ſaid children, was brought up at 


the charity School of St. John, Mapping, in the county of 


Middleſex. In 1747 he was bound apprentice by indenture 


to I. R. a blackſmith, for ſeven years; and ved the whole 


time, under the ſaid indenture, with the ſaid maſter, in St. 


Botolph's aforeſaid, When he was put out apprentice the 


ſum of 5. was inſerted in the faid indenture, as a conſider- 


ation for putting him out apprentice to his faid maſter, paid 
out of a voluntary yearly contribution of the inhabitants of 
St. Fohn, Wapping, &c. That the ſaid indenture of ap- 
prenticeſhip was not ſtamped with any ſtamp denoting 64, 
in the pound to have been paid by the ſaid maſter, for every 
pound of the ſaid 5/, ſo paid to the ſaid maſter as aforeſaid : 
that the ſaid I. F. in 1754, hired, a dwelling-houſe in the 
pariſh of Aldgate, within the county of the city of London, 


of one W. W. for five months, during the remainder of 
the term the ſaid W. W. had therein, and for which the 


' faid I. F. agreed to pay the ſaid W. W. the ſum of 4/. 
The faid I. F. came with his family to ſettle in the ſaid 
houſe, and remained there five months and upwards: that 
the ſaid houſe was, when the ſaid I. F. hired the ſame, 
worth, to be let, 10l. by the year. The council for the 


motion propoſed two queſtions. 1. Whether a ſettlement _ 


was gained by the apprenticeſhip? For it was a charity bind- 
ing, and the. money being paid out of a charity, it may be 
ueſtioned, whether it was neceſſary that the indenture 
ould be ſtamped, as directed by the 8 Ann. c. 9.—2. Whe-. 
ther a taking for five months, paying only 4/, could be deem- 
ed a taking of a tenement of 10/. per ann. value when 41. 
for five months is not equivalent to 10%. for a year. Lord 
Mansfield declared his opinion on each point ſeparately. iſt 
point. It is a Lore. charity, and a very laudable one: it 
s not neceſl; t it ſhould be a permanent charity. The 
reaſon of the diſtinction between a public and private charity 
is obvious: a private charity might be calculated to evade 
the act, but a public one cannot be ſuppoſed to have been 


I 2 dhe 


ſo: this is a public charity within the reaſon and letter of 


— 


. 


M given to 
buy cloaths not 
conſidered as an 


— 


chargeable with 


Apprentice. 
the ſtatute. 2d point. We are precluded from treating 
this tenement as being under 101. per annum value, by the 
finding of the juſtices, who have poſitively declared the te- 
nement was, at the time of taking, worth, to be let, '10/. 


per an. therefore I am clear on both points. | Afton and 


Hewitt juſtices, concurred with the chief juſtice. By the 
court: let the rule be diſcharged, and the order of feffions 

affirmed. Burr. Sett. Caſ. 8. | 
In the caſe of Llanvair Dyfiryn Clwyd and Llanliden T. 17 


& 18 G. 2. John Edwards, in infant, was by: his father 
bound we 


ntice by indenture, but the indenture was not 


could not be given in evidence 

—— y void to all intents and purpoſes. 
E. 13 G. 2. North Owram and Quendes. On the ſet- 
tlement of an apprentice, it was ſtated that the mother 
| to put him out to an inhabitant of North Owram, 
who refuſed to take him becauſe he wanted 8 on 
which Fer elle er to 
cloath the boy withal. In purſuance of which, the maſter 
hid out Jos. in cloaths for him, and he was bound by inden- 


ture, in which no mention is made of the 30s. nor was any 


duty paid: that the grandfather paid the 308. and the ap- 


ntice ſerved out his time, which the ſeſſions adjudged to 

e a ſettlement. By the court: the ordermuſt be confirmed; 
for this caſe is not like the caſe of Curenden and Laland, 
where there was money actually given to the maſter for his 
own uſe : here the maſter is a mere agent of the grand- 


| father's to lay out 30s. for him; and it could make no dif- 


was ever intended for ſo inſignificant a 


ference whether the maſter did it or any other perſon. Str. 
1132. Burr. Sett. Caf. 145. | my IRE 

the cafe of Baxter and Fairlam, E. 19. G. 2. the ſin- 

gle queſtion upon a demurrer was, whether an indenture of 

apprenticeſhip, where 6d. is mentioned as the ſum given 

with the apprentice, be or be not void for want of the duty 

being paid for the ſix-pence ſo given. ws the court no duty 

um, there being no 

coin in England ſmall enough to pay it : and by the act no 

ſtamp is required for. leſs than 20s. Wilſen 129. Ces 


And in the caſe of Tarmouth and St. Margaret's in Nor- 


wich, when the ſame ſum was uy with an apprentice, 
and all the circumſtances were ſimilar to thoſe in that of 


Baxter and Fairlam, it was objected, that the indenture was 
void to all intents and purpoſes : but, on ſhewing cauſe, the 
point was given up, on the authority of Baxter and Fairlam. 
Burr. Sett. Caf. 379. | : 5 | 


A perſon 


red by 


j 


Apprenttre. 4 
A perſon cannot be bound apprentice without deed. Salt. 
68. And by 5 Eliz. c. 4. J 25, ſuch deed mult be indented... 7g 
where apprentices have been bound by x deed not 
indented; ſuch binding has been declared void, in the caſe of 


Smith and Birch, M. 1. G. 2. and in that of. K. and Mel- 
ling bam, T. 5 and 6 G. 2. But this reſtriction ns 1 4 


| thought. in ſome degree oppreſſive, it is enacted; 


By 31 G. 2. c. 11. that no perſon bound by writing wor 
ndented, being legally flamped,. all be liableceo. 02 removed v 
for r that defect only. N een 

Af. 10 G. 2. $1, Nicholas's and gr. Peter's both in Aa jadenture 
Tpſwich.. An apprentice was, bound by indenture for four —— 
years ;/ which he ſerved accordingly;:: whereas the ſtatute of 5 voidable by | 
Elix. requires that it ſhall not be for leſs than 7 years, And the parties. 
the queſtion was, whether this ſhould gain a ſettlement ? It 
was urged; that it could not; as the ſaid ſtatute. of the S Elia. 
enacts, that all indentures otherwiſe than by that ſtatute ſhall 
be clearly void in the law to all. intents and purpoſes ; and it 


is appointed by the ſame ſtatute, that — dwelling i in 
_ cities and towns corporate ſhall take apprentices for 7 years 


at the leaſt, whereas this maſter, dwelling in a town corporate, 
hath taken this apprentice only for 4 years. But by lord 
Hardwitke, Ch. J. and the court: the indenture is not 
void, but only voidable, at the election of the parties them 
ſelves, if they think fit to take advantage of it; and not by 
-a third — It can only be avoided by the maſter or 
ſervant, who were the parties to it; but not by the pariſh, 3 
who have had the benefit. of the ſervice of this apprentice, | 
And the difference between this and the caſe of Curenden 
and Leland is, that the act about the ſtamps not only ſays, 
that the indentures not ſtamped ſhall be void, A* goes on 
and adds theſe words, and not available in any cuurt or place, 
or to — & purpoſe whatſoever; ind that no indenture requi- 

t act to be ſta hill be given or admitted in 
evidence, unleſs the party firſt make oath, that the ſum really 
1 — with the apprentice, or contracted for, was truly in- 
ſerted. And yet the order made in that caſe, was grounded 
upon the indenture, which was not ſtamped, nor was the Lift 
duty paid: therefore the juſtices admitted a matter in evi- low 
dence which they ought not to have done. And it bas been 


held, that if the juſtices. admit evidence which they ought 


not to admit, it is a ſufficient reaſon for qualking: rel . 
ders. Burr. Sett. Caſ. 91. N 
In the caſe of St. N, and Stake Flenting, Hung Giles tle tation 
was bound a pariſh-apprentice to St. Petrox, until her age of omiſſion in the 
8 years, without mentioning the alternative, or till the time COD of 
13 . » of premtice, 


Apprentice 
22. as required by the ſtatute. It was urged that 
ho ſettlement by this binding, it being contrary to 


Yue 


2 


the — and therefore Void. But, by the court; che caſe 
of St. Nicholas's and St. Peter's is in point. The indenture - 
is not void, but only voidable by the parties themſelves, if the 


think fit to take the advantage of it: but it is neither void 
=> r the pariſh as to gaining Ap 17 5 
Caf}. 248. G3 20 $67 1 os +: | 
| = apprentice | wes — of an Ane ſhould be in writing : {this 
— be bound cine! is illuſtrated in the caſe of Stratton and Llewannick, 
n E. 21. G. 2. Two juſtices make an order to remove 
— Stepben Pothick from Llewannict to Strattan and the ſeſ- 
= ſlons confirm that order upon appeal. The caſe was; Ste- 
nd Tr - phin Puthick, the pauper, at the age of 14 years, was by his 
mother (chen a widow) placed as an apprentice with his 
brother-in-law Jobn 1 by trade a cordwainer, in 
the pariſh of Stratton, for fix years, to learn the ſaid _ 
ks no indenture of apprenticeſhip was then executed. ä 
— on to pay the maſter 4/. in hand, and 41. Sv 5 
400 of years; his maſter was to find him in meat, drink, 
,waſhing, and lodging, during the ſaid ſix years, and his mo- 
ther Was to ſupply him wik cloaths' during that term: all 
which Was accordingly performed. And. the ſaid Stephen 
Perbick believes, that in or about the. laſt year of the ſaid 
term, one part of an indenture was prepared for the purpoſe 
- of binding him an apprentice to the faid John Patherict, 
purſuant to ſuch contract or ent: but be does nat 
bo, remember that he executed the faid- part, or that it was ex- 
| ce.̃cuted by his mother and the ſaid John Pethiricky or either 
of them; nor what is become of ſuch one part. It was mov- 
' ed to quaſh theſe orders, as the whole-does not amount to 
ſuch a binding as will gain a ſettlement, there being no in- 
denture duly executed. The court thought this exception 
too ſtrong to be anſwered, and made à rule to ſhew cauſe 
why the orders ſhould not be quaſned; which rule was af- 
a = made abiolute-- pug ary e Burr. Saut 

4. 7... b 
Binding by * 3 of apud we ave. Fanithied — 4 
parol. inch caſe of Mawnan and Falmou ib, H. 22 G. 2. this was a 
2 to quaſh an order of ſeſſions confirming an order of 
two juſtices, made ſor removing Fane Luctey from Falmouth 
| awnai... The counfel for the motion. ſaid, the deter- 
| enn of the ſeſſions, in this caſe, was contrary to law ; 
being founded on her having ſerved an apprenticeſhip in 
ws ery The exception was, that it was onlya pare! binding, 


pot by A ; whereas 63 of 3 and 4 M. c. 11. 


is 


IJ 


Apprentice. 
is confined to a binding by indenture; on which exception a 
rule to ſhew cauſe was obtained, and a motion was made to 
make the ſame abſolute, which not being oppoſed by the 
counſel on the other ſide, the fame was: ord red accordingly. | 


Burr. Sett. Caſ. 290. | 
- An apprentice, having been bound an urenede for four app es. PE 
to an uncertificated man, ſerved him three years, and cerca 
was then aſſigned over to a certificate man for the remainder man 
of the term, which he ſerved with ſuch certificate man in 
Romſey.” This did not, however, obtain him a ſettlement 
at Romſey, the court being unanimouſly of opinion againſt 
it. Lord Mansfield, upon this occaſion, obſerved, that the 
end and intention of the ſtatute of 12 * c. 18, was to pre- 
vent certificate perſons from bringing a charge upon the pa- 
riſhes into which they came by certificate: then, (ad} 
ded he) can it be imagined that another — — rentice 4 
ſhould gain a ſettlement by ſerving him in that pariſn, when ndr 
his own apprentice is made incapable of doing ſo. Burr. 
Sette, Ca}. 640. The caſe of —_ and . . A. 
Sou than prong E. 9 6.3 go 1.240% 
7. 28. G. 2. K Inds Bb 284 Low Bj OM 
motion to quaſh/an order of ſeſſions, made to di 
ons; of — juſtices, for the —— — 12. N. Nabe wife, 
and ſon, from tht c of H. Tow Br de, to 
Daere aum Bwerly; both in the Weſt-Riding Ns Hire: 
a'rule to ſnew cauſe was obtained. The eaſe was, J. J. 
being an inhabitant legally ſettled in Mernwith cum Darley, 
went from thence by certificate; to Reade in the townſhip 'of 
Higb and Low Bifh pf „where he lived ſome years. About 
185 years ago, the ſald J. J. purehaſed a freehold houſe for 
orb the townſhip-of Datre cum Budrley, and then quiitted 
Lin wi e and went to live in Dacre eum Buerly ; to which 
_ carried his certiſieate, and delivered it to the pro- 
pet officer In February, 1744, L. T. the pauper was bound 
233 to J. J. by indenture, for the term of ſeven | 
Which he ſerved to the faid maſter, under the ſaid Mace 1 
who all the time inhabited his houſe in the ſaid townlhip of | 
Dacre tum Buerly, The counſel for the motion urged, 1 
that this caſe deponded on the ſtatute of 8 and q V. c. 3 HE E 
and 12 Ann. cg. The counſel againſt quaſhing the PR. q | 
F M. e. 30. a pariſh 1 
i certificate, not addreſſed to an particular | = 8 
| in that caſe every pariſh to which fuch'payper | * 
| [dition will be bound to receive him, By the court: wears — | 
bol opinion that the pariſh of Dacre cum Buerly, is the pariſh = 
| 4rd ſaid J. T. was ſettled * his ſervice 2 the 


Fed 145 faid | [| 


1 


-On Apprentice | 
an bound to a cer- 
* man, 


ao 


N ; F 


Where maſter is 


a ren t ce 


ſaid, De apd- bt the tales have done wrong 
g the original order, made for the removal of theſe 
fete 1 — B:/bopfide to Dacre cum Bueriy; therefore 
the order of (ets be quaſhed, and the original ne 
confirmed. Burr. Seti. Caf. .. 
An apprentice to a certificate man does not 3 gain a ſettle- 


22 ment, where the maſter being — 22 at the time 


the time 


binding. 


ol binding, obtains and delivers a certificate before his ap- 
prentice has ſerved 40 da 55 it being, by che 12 Am. c. 18. 
a condition precedent to the 
4 that he muſt have been bound to, and ferved for forty day: 


apprentice's gaining a Fe e 


SA maſter who did not either come into, or reſide in the 
ce pariſh by licence of a certificate. But it would have 5 
n if he had ſerved forty. days before his maſter be- 
came certificated.. Burr. Ct. Gaſs 7. St. Cuthbert's and ; 
We 1 1 H. 32. G. 2. 
28 G. 2. K. i Tubdbitants of Wal On a 


motion to quaſh. an order of two juſtices for the removal of 


J. B. his wife and children — {[troxeter in Stafford ſbire, 
ba Sudbury in Derby/hire, which order was confirmed — 
to ſeſſions, a rule to ſhew cauſe was obtained. 
was thus ſtated: J. B, his wife and family were certi- 
ficated from & udbury- to Litoxeter, J. g. une and 
the wife and ſon became chargeable in 1231, 0n which: 
were ſeat back from Litaxeter to Sudbury, where the w 
died on che 18th of Auguſt 1732, the ———— ra 
denture as a pariſh apprentice Sudburyits E. B. of Ut 
toxeter, and ſerved out his apprenticeſhip — and has done 
no act ſince to gain a ſettlement in Sudbury. The juſtices 
removed him as a certificate man, 3 of removal 
is appealed, from, and confirmed by the ſeſſions; they con» 
ſidering the certificate as ſtill i in force, which. was oppaled, 
i that the pauper had gained a ſettlement. in Uttoxeter 
under his indenture. The 1 ſor the motion ſaid, that 
this was a caſe not within the ꝙ & 10 W. c. II. which con- 
fines certificate perſons to two methods only of gaining a 
ſettlement. On ſhewing cauſe, this reaſoning was 
ed by the counſel on 4 other ſide, and after much. de- 
bate, the court gave their opinion. By the court; we are 
all of opinion, that the removal of 7. B. from Uttoxeter to 
Sudbury, reſtored him as fully 2s if * had been no certiſi- 
cate at all. A certificate can have its effect but once, and 
the removal is the effect; which once had, the certificate 
ceaſes, the intention being to ſecure, the pariſh which 
receives ſuch certificate from being obliged to ſup · 
ow the pauper e * * . 
Able. 
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able. Then, with regard to what effect this certificate ſhall 
have after this removal back again, and after it has once had — - 
its intended effect 3 the conſtruction of the-8:66:9 . e d. ' 
on the ground and reaſon of. certificates is, that many poor ; | 

_ perſons who are chargeable. to the places where they live, 

merely for want of work, may, and would maintain them- 
ſelves in other places where their labour is wanted, without 
being burthenſome to any place; hen continuing them for 
ever undet the certificate, would diſcourage pariihes from 
iving certificates to ſuch of their poor, whoſe labour miglit 
E neceſſary elſe where; for if this method of 
holding them down to their old certificate was to preyail; 
they would be chargeable with them for ever. The legiſ- 
lature in making this act was ſo far from ſuppoſing the cer - 
tificate to continue in torce for ever, that it has taken care to 
ſecure the pariſh from ineonveniencies that might: ariſe to 
them by granting the certificate, by prohibiting the pauper's 
return to the pariſh under a penalty. The certificate eftops 
| nothitig but what: is included. in it. It has beemobſerved, 
that the order of removal of this man back again from [= 
toxtter to IR in affirmance of the certificate, and 
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that the conſtruction contended for would deſtroy the cer. if 
_ tificate, but it does not deſtroy. it etherwile than by ſatisfying || 
it. Therefore the orders made by the juſtices and leſions i 
muſt be quaſhed. Burr. Sett Caf. DP ͤ » | | 
be ſettlement of an apprentice does not | Settlement of I 
on the ſettlement of the il 
and St. Saviour , H. 4 Ann. A woman who. was ſettled rr ply | 
in the pariſh: of St. Sauiaur, with her apprentice by ins that of a maſter. 5 
denturey took a lodging in the pariſh of S:. Bride, and there i 
continued above 40 days with her apprentice who ſerved 


Oo» - oor > 


her there. This was held by the court, to be a ſettlement - 5 
of the apprentice at &. Bride's, though the miſtreſs had no 
ſettlement there. 2 Salt,. 33383. 

nings, a ſettlement is not acquired by binding and: erving, 

but by inbabiting which can be only where the party lodges, 

Stn. 5 WC 441 ; 1 | £45 v1 S934. e 1 

4 6. 3. Caſileton and Hundersfield. On a motion where an a 

to quaſh an order of /e//ions, made to diſcharge an order for prentice lics 
renault ere ood 66-0 and children from Caſtle. ent. ler 
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ſhew cauſe was obtained. The cafe ſtated that Fohn Hold. = 
reid was. by indenture of ad. April, 1741, bound apprentice 1 
to J. R. of Caftleton, hatter, for the term of ſeven years. 1 
and worked, dieted, and lodged with his maſter there, for WM | 
four years and a half, and then married a woman who lived 1 


min Hundersfield : after the mar 


A fingular in- 
Nance to the 
coutrary. 


lying in another pariſh : and the order was quaſhed, Str. ir 
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e, the apprentice worked 
and dieted the whole time with his maſter, in the day time, 
where his maſter lived, lodged; and carried on his trade; but he 
lodged at nights with his wife at her father's houſe in Hun- 
ders fila, till the expiration of the apprentice/hip, which was 
about two years and a half from the time of his matriage. 
The maſter was acquainted with the intended marriage of his 
re, and did not take advantage of the covenant in 
the -indenture, ſo as to vacate” the fame, nor did he before 
the marriage, or at any time after, find fault with his ap- 
prentire for ſo doing. The maſter was not aſked, nor did 
give leave to his apprentice to lodge in Hundersfield, 
though he was not a ſtranger to it. Ihe counſel for and 
againſt the motion ſaid the caſe wus improperly ſtated; 
there being no gueſtion itated, nor is there any adjudication, 
that the pauer had gained no other ſettlement elſewhere, 
Lord: Mansfield Ivtake. it for granted, :that- che Jeſton, 
| to ſtate thoſe facts only on which they doubted. 
The point on which they doubted is manifeſt, wiz. Whe- 
ther the apprentice gained a ſettlement in Hunders field, by 
—— at nights, and you agree it to have been ſet- 
t 
his 1 


the place where an apprentice lies is the place of 
his legal ſettlement: Therefore unleſs you wiſh-it may be 
ſent back to be reſtated, it is better to fave the expence of 
further proceedings. Therefore let the rule be made abſo. 
lute for quaſhing the order of /eſ/jons, and affirming the ori- 
ginal order. Burr. Sett. Gaſ. 5 hi 


. 3 G. St. Mary Colechureh and Ratcliff. A youth 


was bound apprentice to a ſea- faring man, and ſeryed him 
for a quarter of a year, in the day-time; on land in 87. 
Mary Colechurch, but lay every night on ſnip-board in 
Ratcliff: ;\ The juſtices ſent him to St. Many Colechurch, 
where the ſervice was. The order was quaſhed; By the 
court; a man properly inhabits where he lies; as where a 
houſe is in two leets, he is to be ſummoned to that in which 
his bed is, Forteſeue, 300. fl. S-. 
But in the caſe of K. and St. Olave's Jury, E. 3 G. ĩt has 
been determined otherwiſe, the circumſtances being of a 
ſingular nature. An apprentice is bound to a cobler, who 
keeps a ſtall in one pariſh, lies in another, and the boy in 
a third. The ſeſſions adjudged the ſettlement where the 


ſtall is, becauſe the ſervice was there: but by the court, 


the boy has gained no ſettlement in any of the three pa- 
riſhes ; for the {tall is not ſufficient to give him one, the maſter 
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7. 12 G. 3. Charles and Nrsuſbone. Jahn Hodge'was pony den revs 


bound apprentice by the pariſh" of Kuotuſtone, to John dence neceſſary 


hben of Muotuſtunr, for an eſtate which Fiſher Fented of in obtain a fete 
Mr. Looſomore, who had covenanted with Fiber to diſ- e 
charge him from any expencesthat he might incur thereby, 
On Fihher's application, Mr. Looſemore s widow and re- 

preſentative, (he being then dead) took: the boys. received = 

the pariſh money with him, took him home with her, and 

-afterwards removed to the ' pariſh of Charles; where the 

boy reſided with her about three years, and then became a 

1 loſing both his feet. His miſtreſs therefore returned 

him to Fiber, who received him on her promiſing to pay him 


all the expence he ſhould be at in taking care of him, and 


put the boy to live with his grandmother /in-Know/onry at 


BY. a week; where he reſided more than forty days,/ and -. 
then was diſcharged of his apprenticeſhip by the quarter /e/- 
font. After which two juſtices remove the ſaid Hedge 

from” the pariſn of Know/tone to the pariſ of Charles, 

where he ſerved the laſt part of his appreaticeſhip, before 

he became diſabled and incapacitated for further ſervice ; and 

the ont upon appeal, conſirm their order. It was 
moved to quaſh theſe orders; for that the pauper gained a 
lottloment in the pariſh of Knou/fond, by his laſt forty days _ 
-refidence there. On ſhewing cauſe, it was argued, that 

this is not ſuch a» reſidence of the apprentice in Knowſ/lone 

as could gain him a ſettlement : it was only a gaſual, acci- 


dental, temporary reſidence; and like reſiding in an hoſ- e 


pital for cure. That actual ſerwice is nęceſſary,/ in order 
to an apprentice's gaining a ſettlement: and therefore this 
apprentice's legal ſettlement was in Charles where he per- 
formed the ſervice of his apprenticeſhip” for the ſpace oſ 
three years; and not in Knowſtone, where he lay ill, as a 
eripple, and was totally incapable of ooforming any kind of 
ſervice. To this it was anſwered, that the ſtatute of the 
3 M. c. II. ſays only that if any perſon be bound by inden: 

_ ture and inhabit “ in any town or pariſn; it fays nothing 
about /ervice, or performing any thing, Beſides, might not 
the maſter diſpenſe with the performance of the. ſervice? 

The caſes of caſual reſidence da nat apply to. this. cafe, 
Here the maſter was obliged to receive the apprentice 
again: and Krnowſ/tone was the pariſn where the original 
binding was. By the court: the performance of actual ſer 
vice is not the thing material. It is wala gay the in- 
: habitancy of an apprentice in a town or pariſh for forty days 
that gains the ſettlement, And the reſidence here, ſtated 
cannot be deemed à caſual reſidence, and thexelpre is not 


— —-— 


= > 


and ſerve an- 
\ oth named 


1 8 dect, was bound a pariſh- apprentice by 
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to be compared to the caſes under agen bead.” The boy 
was bound 80 Fi one, reſided about three years 
in the pariſh Char les then became a cripple, was ſent 
= er at 2 received by 8 and put by him 
to live with his mother in Knowflone, and reſided 
there above forty during which time he there gained 
a ſettlement. Bury. Sett. Caſ. 706. 

If "perſon is bound apprentice by — wherever 
be continues: forty days in the ſervice of his maſter or miſ- 
treſs, there ſuch — -gains'a-ſettlement ; and where 

any perſon ſerves the aft forty days of his apprenticeſhip, that 
is the place of his laſt legal x 4er avi Caf, of Sett. S8. 
Forty days refi- It is. not abſolutely neceſlary that forty days reſidence 
dence need. not muſt be ſueceſively 2 gain a ſettlement, as in the caſe of 
rely. X. and Cirenceſter. An apprentice was bound in the 
-pariſh, who lived there off and on for three quarters of a 
year. Exception was taken, that this was no ſettlement, 
-lince he might not inhabit forty days together. - But by the 
court, that is not neceſſary : and the order for making fon 

ſettlement was confirmed. Str. 579. 
Maſter may aſs E. 9 G. St. Olave and All Hallows. nah gte ound 
gn an pren- over an apprentice, and the apprentice ſerved in purſuance 
of that aſſignment: he thereby gained a ſettlement; as it 
makes no difference whether he ſerves one maſter or ano- 
570 he Rl ſerves by virtue of on firſt” ' Indentures'2 


. s K. nd St. Gearge's 8 . lice 
indenture, to 
George Teiceſter, in the pariſh of S'. , where ſhe 
lived gin of forty days under the indenture, and — — 
4 ſettlement. Sho" was afterwards, 4 arm | 
Hired out by the ſaid maſter to one Hall, in the — of 
St. Mary le Bon, and there lived and lodged more than 
day that is, for' the ſpace of one year and upwards, 
the ſaid apprenticeſhip continuing; 2 ſaid George 
TLeiręſler, her maſter, received her wages, and ſupplied 
her with cloaths. By the court the N is well ſet- 
tled in St. Mary le Bon, | Str, 00x. © 
Aud in the caſe of Taviſtock and Kelly, E. 7 G. 3, an 
apprentice aſſigned to a ſecond maſter, and — ed 
- to a third maſter, with the conſent of the ſecond, acquires a 
ſettlement with the third maſter.” Black, Rep. 635. 
He may be M. 3 G. Hol Trinity and Shoreditch, a perſon Was 
bound to one bound to one Truby, with intent to ſerye. another 
cen, who pred in another pariſn. In conſe- 
Which antes ſcryed the latter, and Wo 
ettle⸗ 
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ſettlement in his pariſh, and not in the pariſh where the | 
- perſon lived to whom he had been bound. Str, 10. 46 . 
M. 22 G. 3. Deanſbold and Langham. | Two } An app g 
remove William Ellingworth from . of Deanſ- may be turned 
bold, in the pariſh of Oakham, to the pariſh of Langham z an Wenne 
the ſeſſions on appeal confirmed the order, and ſtated the © | 
following caſe. That the pauper William Ellingworth 
was bound apprentice by the pariſh-officers of Dean held, 
to Benjamin Stimſon of Langham, weaver, to ſerve till the 
age of twenty-four years ; under which indenture he ſerved 
upwards of four years, when Stimſan his maſter failed; and, 
having no longer employment for him, told his ſaid appren - 
peo he might go to his father John Ellingworth at Oal- 
ham. On the apprentice's coming home, his father ap- 
plied to one Beecroft of the ſaid Deanſbold, weaver, to 
take the faid apprentice for the remainder of the term. 
The father of the apprentice then went to Stimſom wha | 
was at home under confinement, and informed his wife that 
he had got a new maſter for his ſon : whereupon S::m/or's 
wife went up to her huſband's chamber, and acquainted 
him that the father of the apprentice was come, who had 
got a new maſter for his ſon, and deſired the indentures 
might be given up: upon which Stimſen gave the inden- 
ture to his wife, who delivered it up to the apprentice's fa- 
ther; the faid Stimſon having firſt made croſſes upon it, as 
a token that he had reſigned up the indenture, as well as the * 
a tice, who was then under age. Beecroft went ſoon 
er to Stimſon, to aſk him whether he was willing to re- 
ſign his apprentice, and to turn him over ; adding that he - 
would take him if Stim/on was willing, and his father would 
cloath him. Beecroft further obſerved, that he hoped (if 
things came about) that he would not fetch him again: to 
which Stimſon replied he never would. Beecroft then ſaid 
it was unneceſſary to have a deal of trouble in turning him 
over, if he (Stimſon would be honeſt. Simon aſſured 
him he never would take his apprentice away, and Beecroft 
then declared that, if we have an agreement drawn to our 
ſatisfaction, it will be better than having ſo much trouble 
about it, and immediately went away ſatisfied that he might 
keep the apprefitice as a turn-over. The apprentice con- 
tinued with Beecroft three years and a half, in confequence 
of the above tranſaction, and an agreement was entered into 
between the father of the apprentice and Beecroft, in the pre». 
{ence of the apprentice ; but he was no party to it, and the 
pariſh-officers of Deanſhold were wholly ſtrangers to it: Bees 
croft kept the agreement, and the original indenture. It was 
admitted by both parties, that at che time the indenture was 
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delivered up to the pauper's father; Stimiſon conſidered the 
pauper perfectly at liberty, and that his indenture was fo given 
up that he might make any freſh agreement, and looked upon 
him to be quite at large: By lord Mansfie/d, and the court i 
there is no difficulty in this caſe : the indenture continues in 


| force, and the only queſtion is, whether the ſervice of the 


ſecond, was with the con/ent of the firſt maſter, If ſoy it 


s a ſervice. under the indenture : of this there can be no 


doubt, for he coſents expreſsly; he cancels che indenture, 
and directs it to be delivered to the father of the infant ap- 


| prentice, who came to him for the purpoſe of this aſſign- 


The conſent of 


the maſter is 
neceſſary. 


ment, and he undertakes to the ſecond maſter that he 
would not reclaim him. Both orders quaſned. Ca/decott's 
Ca . 126, | F | | 18 ; 

he conſent of a firſt maſter is neceſſary for the appfen- 
tice to gain a ſettlement by ſerving another. Burr. Set. 


Caf. 821. Chudley and Tabford. . 16 C. g. . 
And where an apprentice works with ſeveral maſters, 


without the conſent of the firſt maſter, he does not thereby 


gain a ſettlement ; but the ſettlement is in that pariſh where 


The maſter and 

his pariſh ap- 
tice may 

2 


Tures. 


he laſt ſerved his firſt maſter as an apprentice for forty 
days. Black. Rep. 553. T. 5. G. 3. ot. Luke's and St, 
Leonard's Shoreditch. Ser: Tk RY 

E. 6 Geo. 3. K. and Eccleſal- Bierlow in we On a 
motion to quaſh an order of two juſtices, confirmed by /e/- 
frons, for removing S. W. with his two children, from 
Warſflow and Elſtone in Aljtonfield, in the county of Staf- 
ford, to Eccleſal- Bierlou, in Sheffield, in the county of 
York, a rule to ſhew cauſe was obtained. The pauper at 
ſixteen was bound out apprentice to V. M. cutler, an in- 


habitant of the townſhip of Eccleſal- Bierlow, for eight 
years; and reſided there under the ſaid indenture, upwards 


of five years. On his attaining the age of twenty-one 

Ss, he and his maſter came to an agreement to cancel 
the indentures, and the ſame were properly cancelled be- 
tween them. The pauper afterwards was hired fan a' year 


to R. M. of Warſhnu, and ſerved the ſame, and received 


his whole wages, and has gained no ſettlement ſince. The 
gueſiion before the court was, whether an apprentice of full 
age (bound out, when under age, by the pariſh) can agree 
to cancel the indentures, and afterwards gain a ſettlement 
for himſelf by hiring and ſervice for a year. Lord Mans- 
feld. There ſeems no neceſſity for the pari/h officers join- 
ing in the conſent to diſcharge this apprentice ; there is no au- 
thority for it. The fat. 43 Elix. c. 2. impowers them to 

bind the man child out apprentice; till he comes to the 


e 
of twenty-four; (for without this act he could _ be | 
as Reo + 
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to aſſent to this binding. The diſcharge of the apprentice 

is a matter between the 'ma/ter and apprentice-only, and if 
the maſter agrees, the contract may be diſſolved. By the 
court. Let the rule be made abſolute; and let both the or- 
ders be quaſned. Burri Sett. Caf. 261))ß;ßkk˖ 
And in the caſe of Notton and Roy tone, M. 9 G. 3. the 
indenture being given up, the apprentice, being of full ag 
may gain a ſettlement elſewhere.” Burr. Sett. Caf. 629. 


2. E. and the inhabitants of Auſſrey. Ona motion But the conſene | 
to quaſh an order of ſeſſions, made to quaſh an order of two 2 nada 
juſtices, for removing F. O. his wife and child, from Auſs {alid. 

trey, to Grindon in Warwickſhire, à rule to ſhew cauſe 

was obtained, The caſe ftated that F. O. a'payper about 


ten years of age, was, in April 174% bound apprentice'by 
the churchwardens, &c. of Grindon, to S. L. of the fame 
pariſh, until he ſhould attain the age of twenty-four, under 
/tat. 43 Eliz. The pauper inhabited with his faid maſter, and 
ſerved him under the ſaid indenture till Miebaclmas 1754, 
when the maſter, in conſideration of 40s. paid him by his 
apprentice, agreed to diſcharge him therefrom; and a re- 
ceipt and diſcharge was wrote on the back of the ſaid inden- 
ture by the ſaid maſter. The pauper, on leaving his ſaid 
maſter, hired himſelf for a year, and ſerved the ſame in the 
pariſh of Higham; at Michaelmas 1755, he hired himſelf 
for another year to one L. in the pariſh of Auſtrey afore- 
ſaid, and ſerved the year in the ſaid pariſh, and received his 
wages. The pauper, on the 12th Fuly 1757, was upwards 
of twenty-three years of age, but had not attained twenty- 
four years. The exception taken to the ſeſſion's order was, 
that the maſter and the apprentice could not agree to part, 
nor could the maſter diſcharge ſuch an apprentice without 
the conſent of the pariſh officers ; and therefore he gained. 
no ſettlement by his being hired and ferving a year, in 
Higham and in Auftrey. Lord Mansfield, on enquiry, 
finding the apprentice was not of age when the agreement 
was made, ſaid, there was nothing in the caſe ; the conſent ' 
of an infant apprentice cannot be valid, and therefore 
his ſubſequent ſervices muſt be naught. The two other 
judges on the bench concurred with him in opinion,” Burr. 
Sett. Caſ. 441. . Kr A n = nge | | 
And in the caſe of Sandford and Biſhipfawton. T. 26 G. 3. Delivering up 
William Mobber, with his wife and children, were removed from the indentures 
Sandford to Biſbopſtatoton. The ſeſſtons quaſhed the ordet, and my ns 3 
ſtated eſpecially :that the pauper was legally ſettled at B 9922 age, is not a diſ- 
awton by birth, and was bound'\apprentice by the officers of charge oftheap-" | 
TW e 0 | | 15 Narr e. 


that pariſh at the age of eleven to Edmund Sage of that 
org till twenty-four. That he lived with the faid Sage 
r five years, when his maſter. gave. him up bis indenture, 
and recommended him to live with William Ferney, of 
the pariſh of Chitilebamptom thatcher, with whom the ap- 
prom made an agreement, as a ſer vant, for three years. 
hat, while he was with Je rney, Sage bad ſome conver- 
fation with Yerney, and deſired him to. keep. back ſome of 
the pauper's wages, to furniſh him with cloaths,  appre- 
' hending that otherwiſe he would come upon him. "I hat, 
about the expiration of that time, he returned to Biſhop- 
fat ton (where his maſter Sage then reſided) and lived with 
one Teyte there with his maſter's knowledge, who frequent! 
converſed with the ſaid Toyte while the pauper lived with 
bim, but not upon the © of his apprentice/hip ; that 
aſter the pauper had lived with Teyte three months, he 
came back to Sage houſe and lived with him for a month, 
paying his maſter. 6d. a week for his lodging. By lord 
Mans field : it ſeems to me clear that the pauper could not 
gain a ſettlement after the firſt five years under the inden- 
ture, as an apprentice, becauſe neither in fact con- 
ſidered the ſervice as ſuch: they conſidered the indenture as 
given up, and put an end to for ever; ſo that the ſervice 
was not, nor was intended to be, in the capacity of an appren- 
tice; neither did the pauper gain a ſettlement as a ſer vant, 


becauſe. there could not be ſuch a ſervice in point of law, 


during the exiſtence of the indenture; for though in reality 
there was a ſervice in point of fact, yet it cannot be ap- 
plied to the purpoſe of gaining a ſettlement; becauſe in 
point of law, the indenture {till ſubliſted. The other 
| judges concurred. The order of /e/ſions quaſhed, and the 


fa mafter fails, 
| and the appren- two juſtices for removing a pauper to Buckington, as the 
tice hires him» place of his laſt legal ſettlement, and an order confirming 


gains no ſettle» the order of /e * 2 Richer Allen want ho wan 
| hohires Apprentice to J. S. in Buckington, and ſerved in that pariſh. 
— 1 months; and afterwards 7. S. failed; on which Allen, 
without the direction or conſent of J. S. bired himſelf as a 

ſervant to F. N. who lived in St. Michael, Sibingten, and 

- ſerved him there two years: that afterwards 7. S. delivered 

up to Allen his indenturet of apprenticęſbip. The court 

was unanimouſly of opinion, that Allen gained no ſettle- 

mene by bis ſervice at Sidingion having lex himlfwith- 


-. 4 Ss , 


Pipes, Apprentice: !:!::! 
out his maſter's conſent z and, though the maſter had failed, 
| yet that did not determine the apprenticeſhip; and the maſ- 
, ter's delivering up the indenture afterwards, if it ſhould be 
conſidered as a ſubſequent conſent, will not make his hiri 
himſelf good, ſo as to gain a ſettlement by his farvice mis PET 
J. N; bat, if he had let himſelf to 7. N. with the conſent 
of J. S. his ſervice would have made a conſent. 1 Salt. 68, 
. 26 G. 3 K. v. Harberton. Two juſtices remove 
Jebn Egbert from Harberton to 77 the ſeſſions 
quaſh the order, and ftate the following caſe : that the 
pauper was bound by the pariſh of Harberton an apprentice 
to Yilliam Soper of that pariſh, till the age of-twenty-four 
years: that he continued with his ſaid maſter, till he was 
within one month of twenty-one years of age, when he de- 
ſerted his ſervice, and was abſent ſeven months: he then 
returned to his father at Harberton, where he continued a 
few weeks, and then offered himſelf as a ſervant to one EA. 
monds of Aſpreington, who refuſed to take him till he pro- 
duced a receipt from his maſter Soper for buying off his 
time, which receipt was in the following words. “ Feb. 
24th, 1783. Received of John Egbert the ſum of 4/. 44. 
for the remainder part of his time, by me liam Soper. 
That the receipt was obtained by the pauper's father at 
the requeſt of the pauper. At the time the receipt was 
ſigned and the money paid, Soper offered to give up the 
indenture, which the father did not take, not ſuppoſing it 
to be material, and the pauper himſelf was not preſent: 
that the maſter kept the indentures uncancelled till aſter 
the pauper arrived at the age of twenty-four years, when he 
delivered them up to him: that after the ſigning the ſaid 
receipt, the pauper, who was then in his twenty - ſecond 
year, hired himſelf for a year to ſerve the ſaid Edmonds, and 
- alſo another year, both of which he ſerved at A/dpreington : 
that at the time of his hiring himſelf to the. ſaid Edmonds 
be ſhewed him the ſaid receipt. —This was argued in H. 
term laſt, when the court took time to der, —And 
now L. Mansfield 7 N ſtating the facts) delivered the 
unanimous opinion of the court: as I have often ſaid, it is 
of more conſequence in moſt caſes, that the law ſhould be 
certain, than what the law is; it is particularly ſo in queſ- 
tions relative to ſettlements. And perhaps if this court had 
never gone farther on the preſent ſubject than to inquire, 
whether the indentures were in fact cancelled or delivered 
up, it would have been more convenient than to have decided 
on the particular circumſtances of each caſe, and to have 
examined whether they amounted to a relinquiſhment or 
Vor. I. (3) 5 | __ _ cancelling 


cancelling of the indentures, or not. But the caſes have 
gone beyond that line; and therefore it might now be at- 
tended with more inconvenience to the publick to over- 
turn, than to adhere to them; even though we may not 
perhaps approve of the principles on which they have been 
determined. — Where the facts ſtated are ſuch, that upon 
an action of covenant brought by the maſter againſt the ap- 
prentice, the pauper could plead the matter in bar, it ſeems 
to de ſettled that the indenture ſhould be conſidered as can- 
celled. And to that extent the rule may be carried without 
much miſchief; but if extended to every poſſible caſe in 
which a court of equity would give relief, it would be pro- 
ductive of great inconvenience and uncertainty; it would 
increaſe the litigatien of the poor laws, which are alread 
à diſgrace to the country; and would leave every caſe 
much upon its own circumſtances, that it muſt neceſſarily 
travel through every ſtage which the law allows, before the 
parties are to know what they are to expe, —If the juſ- 
tices at their ſeſſions, or even out of ſeſſions, are to be 
erected into chancellors, it cannot but happen, but that on 
the ſame facts very different deciſions muſt be made; 
Honeſt and good men, when left to decide /ecundum diſcre- 
tionem boni viri, muſt and will vary in their ſentiments. 
Such a rule, therefore, would be highly inconvenient, and 
indeed would amount to ſay there was no rule at all. The 
queſtion then is, whether the facts ſtated here are ſuch as 
put an end to the indentures in law, or could be pleaded 
in bar to an action of covenant on them? In that light I 


ſatisfaction for the remainder of the time; he gave a receipt 


"56 « 4 ſhall conſider it. The maſter received four guineas as a 


for the money as ſuch, and offered then to deliver up the 
indentures : if it was not done in fact it was owing to the 
pauper's father not thinking it material, and on the pau- 
per's attaining the age of twenty-four years, the maſter 
did in fact deliver up the indentures. —After paying the 
money, if an action had been brought by the maſter on the 
indentures, the pauper might have pleaded accord and ſatiſ- 
ſation in bar; or if the maſter had refuſed to deliver them 
up upon demand, the apprentice might have brought trover 
or detinue for them. The indentures muſt be conſidered as 
not exiſting from the time the money was paid, and then the 
pauper gained a ſettlement by hiring and ſervice at A/opre- 
ington. Durnf. and Eaſt. 139. 23 
| But, in order to diſcharge, it is not neceſſary that the in- 
dentures ſhould be cancelled ; it is ſufficient that they are 
delivered up. Burr, Seit. Caſ. 511. The Caſe of Tich- 
Feld and-17ilford, M. 4. G. 3. 114 5 
2 | ? E. 2 
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get 
= aforeſaid, gain a ſettlement in 
diſcharged the original order. The council for quaſhing 


/ 


E. 26 Geo. 2. K. and the Inbabitants of Zalring. 


to be over nice, and over-r 
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ue. On a On the death of 


— 


motion to quaſh: an order of ſeſſions made to diſcharge an * aer. 


order of two juſtices for the removal of George /Yitworth 
from Eakring to Selſon, the caſe ſtated to the court was: 


That George Witworth, a pauper of Eaktring, was put out ap- 
prentice byindentures properlyexecuted, to Richard Tomlinſon, - 
of Eakring, to ſerve him as a pariſh apprentice, till he ſnould 


accompliſh his age of twenty-one years. The apprentice 


ſerved his maſter under theſe indentures for ſeveral - years; 
and about three years before he attained the ag? of twenty- 
one, he ran away from his ſaid maſter and loitered for ſome 
time about the country. In June 1749, the maſter died, 


and at Martinmas following the ſaid apprentice hired him- 


felf as a ſervant to W-Ä˖flliam Flint, of Selſon, for a year, and 
ſerved him the time at Sz/ſon at Martinmgs 17 50, he 


hired himſelf to the ſaid maſter for another year, and ſerved 
the time, and received all his 


not attain his age of twenty-one years, till January 1750, 


and the ſeſſions were of opinion, that he did not by virtue 


ch hiring and ſervice at = under the circumſtances 


the order of ſeſſions urged, that after the maſter's death, the 
apprentice was at liberty to hire himſelf. That as he was 
hired for a year, and ſerved a year in Se/ſon, his legal ſettle- 
ment was there. An apprenticeſhip is a perſonal truſt be- 


tween the maſter and ſervant, and determinable by the death 

of either party, and cited 1 Salt. 66. and the K. v. Peck, 
MM. 10 V. The counſel who was to fhew cauſe owned . 
he could not defend it, but offered two objections to the 
original order. 1ſt. That the pariſh of Eatring is at firſt , 
mentioned in it, and it then goes on and ſays, © And has 


lately intruded himſelf into your ſaid town of Eatring.” 
So that it is uncertain whether Eatring is a town or pariſh, 


which are different things. 2d objection. The pauper was 
only alledged to be likely to become chargeable there ; now 
char geable there does not imply that the pauper was likely to 
become chargeable to the pariſh, which it is neceſſary that 
the order ſhould ſtate. bares held the firſt objeRion - 
it. Deai/on and Fofter,juſ- 
tices, thought the ſame: concerning the ſecond objection, 


and Mrigbt, juſtice, ſaid, the word there did not neceflacily 
import that the pauper was likely to become ſo to the pa- 
rim. By the court: let the ade at ſeſſions be —_ 
9 25 f 125 2 | an 5 


es to his own uſe, the ex- 


ecutors of the maſter to whom he was bound out apprentice 
taking no notice of him. The faid George Witworth did 


faid pariſh, and therefore 


* Apprentice. 


and the original ordet affirmed ; for, after the maſter's 


death, the apprentice was at liberty to hire himſelf ; and 
he was hired for n 
ſettlement was there. Bur. Settl. Caf. 320. nt N70. 
T. 14 C. 3. Wrexham and Chirky an apprentice bound 
for three years, without any conſideration, to a later 
at Wrexham, (ſerved nine months under that indenture. 
- His maſter then died, and he remained a fortnight with 
the widow, to complete the work which had — left 


unfiniſhed by the maſter. This being accompliſhed, his 


miſtreſs, having no employment for him, informed him that 
he muſt not ſtay with her, and might go where he thought 
proper. On his departure he told his miſtreſs that he was 
going to his father, who was a ſlater. No particular agree- 


ment was made between the father and his ſon's miſtreſs, nor 
was the indenture delivered up. He continued with his 


father, in the pariſh of Chirt, two or three years. The 


court held that his ſettlement remained at H/rexham. The 


widow does not appear to haye had any intereſt ; nor does 


any adminiſtration appear to have been taken out. Burr. 


Sett. Caf. 782. EAST 5 
In che caſe of Salford and Storeford, M. 5 G. 2. One 
Lineacre ſerved two. years as an apprentice, under an inden- 
ture that was not ſtamped. This was adjudged by the 
juſtices a good ſettlement'by way of fervice, though not as 
an apprenticeſhip. Bat the court held it to be no ſettle- 


| diſton DAN BT | 5 Ar 

Where maſter 7. w G. 3. K. v. Fuftices of Devonſhire. Buller 
Boe at Me f had moved for a mandamus. to the wil ape of the county 
Fl ore to va. Of Devon, to hear an appeal to an 

cate his inden= Crook, Elizabeth his wife, and their four children, from 
tures, 338 the pariſh of M itheridge to the pariſh of Puddington, 
Ron ke u. both in the county of Devon, The juſtices at the ſeſſions 
dentures remain. had refuſed to enter into it; as one ſeſſions had: intervened 


my ſince the removal. The facts as appeared upon the affida- 
Court wi not Vits were, that the order of removal was dated October 21, 


© referee has de- 1776: in November the pauper was removed. Some time 


|, termined. afterwards it was agreed between the two pariſhes, that 


the queſtion ſhould be decided by the opinion of Heath, 
» ſerjeant ; provided fuch opinion were given on or before 
the 14th of January, the feffions beginning on the x5th. It 
was alſo agreed, that na other inſtructions ſhould. de given 
to the counſel, than the examination of the pauper, which 
was: That he was born in the pariſh of Mitberidge, and 
about the age of ſeven years was bound to Richard * 
u. | wor 


— 


ment, and quaſhed the order of ſeſſions. 2 Harnar- 


er of removal of ohn 


* 
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Apprentice. 

worthy of Witheridge; with whom he lived till twenty-one; 
and then made an agreement with his maſter to give him 
one guinea to diſcharge him from his apprenticeſhip : that 


the faid Richard Elworthy gave him a diſcharge under his 


own hand: that after different ſervices he gained a ſettle. 
ment by hiring and ſervice under Robert Salter, in the pariſh 
of Puddington, if he was ſo far diſcharged: from his appren- 
ticeſhip by the above tated tranſaction, as to be capable of 
ining a ſettlement by hiring and ſervice, On the xoth of 
— the opinion was given; and was, That if the 
indenture of apprenticeſhip remained in the maſter's hand 


uncancelled, the apprenticeſhip ſtill continued; and the 


agreement was no diſſolution thereof, but a licence to 
the apprentice to ſerve where he pleaſed. On this day the 
| officers of Witheridge told the officers of Paddington, that, 
as the opinion was not deciſive, muſt inquire of the 
maſter, what had become of the indenture. At the ſeſſions 
on the 15th, no a to the order of the removal was en- 
tered. At the er ſeſſions following, the pariſh of Pud- 
dington appealed ; but the juſtices refuſed to enter into it, 
as not being in time. Buller having early in the term 
moved for the mandanius on the ' $70 at, under the 
agreement, the opinion in favour of the pariſh of Pudding- 
ton was concluſive ; and that the pariſh of Puddington had 


| 77 in conſequence of objections raiſed to this deciſion 
Fu 


bſequent to the Epiphany ſeſſions ; and therefore that the 
ſtatutable limitation & appeal to the next ſeſſions ought, 


during the time the parties were under terms of com- 


promiſe, to be ſuſpended ; now, on the laſt day of the term, 
| Fanſhawe and Milles Jer. ſhewed cauſe; and fully 


133 


- 


Wedneſtay, 


ſatisfied the court upon the fact, of the appeal having been June 18. 


prevented in conſequence of the objection not having been 
raiſed previous to the Epiphany /effions, Lord Mansfield. 


As both parties had agreed that this queſtion ſhould be ſub- 


mitted to counſel, and that his opinion ſhould conclude, 

though the court does not quite agree with the counſel in 

| = of law, they would not, had the opinion been ppſitive, 
a 


ve granted the mandamus. Upon the point of law, I am 


of opinion, that if the indenture had not been deſtroyed, 


but remained in the maſter's hands, the apprentice would : 
. have gained a ſubſequent ſettlement in Puddington. 


he maſter received a guinea of his apprentice, then of full 
age, for the expreſs purpoſe of vacating the indenture. 


Why, could the maſter, after this, have uſed the indenture 


againſt the apprentice ? So far from it, that the apprentice 
might have brought an V againſt the maſter = 
aged, | . ut 


Oiring falſe teſ- 


umony he ſaal! 
ſuſier death. 


Who way ad- 
mit an approver. 


Approber. 


But the opinion of the counſel was hypothetical only, and 
upon a ſtate of facts at the time not ſettled and ſubmitted ta 
him by the parties: the caſe therefore might be conſidered 
as open to the interpoſition of the court, But the merits 
of the caſe appearing to be clearly againſt the ap- 
plying, the court, to prevent further litigation. and ex- 
pence, refuſed the rule; and, on account of Ha miſcon- 
duct with reſpect to the athdavits laid before the court by 
the proſecutors of the rule, directed that it ſhould be a. 
charged, with coſts out of RN Aandamas denied. | 
Cee Rep. 34. | | 
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Approver. 


Approve what. AN approver, in Latin probator, is a perſon who, being | 


indicted of treaſon or felony, for which he is in priſon, 
confeſſes the indictment ; and, being ſworn to reveal all the 
- treaſons and felonies he knows, enters before a coroner his 


appeal or accuſation againſt all his partners in the crime 


within the realm. Haw. c. 192. 3 1n/t. 129. 

The accuſation of himſelf, and oath, makes his accuſa- 
tion of another perſon of the ſame crime, to amount to an 
indictment ; and, if his partners are convicted, he ſhall have 
his pardon of courſe. - 3 [/?. 129, 130. 2 

A man can only approve others of the very ſame crime 
with-taat for which he is indicted, and therefore no man can 

approve another with having been an acceſſary to himſelf, 
becauſe it is an offence of which it is not ble that he | 
himſelf can be guilty ; but inaſmuch as an approver is ſworn 
to reveal all the treaſons and felonies he knows, if he accu - 
ſes perſons of crimes different from his own, ſuch accuſation 
ſeems a reaſonable ground to carry on a proſecution againſt 
them for ſuch crimes, though it be not of itſelf ſufficient to 
put them on their trials. 2 IAH. 629. 
either by the confeſſion of the approver, or 
by the return of the ſheriff, or the teſtimony of perſons of 
credit, that there are no ſu ons as ſome of thoſe appeal- 
ed in re wm natura, Or in the r or in the county where- 
of they are aamed in the appeal, ſhall be hanged, unleſs 
the court in mercy {pare him. 2 Haw. 205. | 

The juſtices of the King's Bench, juſtices of gaol deli- 
very, and juſtices in eyre, may admit a man to be an appro- 
ver, becauſe ſuch Jullices wy alga a coroner to take the 
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appeal; but juſtices of the peace cannot admit a man to be 
an approver, becauſe they cannot aſſign a+ coroner. 3 
5 Iſt. 130. [33 434 n 1 me ; 7 

As ſoon as a perſon has confeſſed the indictment, with an Puniſhment on 
intent to become an approver, he puts it in the diſcretion of Flue of Ou 8 
the juſtices, either to give judgment and award execution a 
againſt him, or to reſpite him till he has convicted his part. 
ners or accomplices: if the juſtices think fit to admit him 5 

to be an approver, they will aſſign a coroner to receive his. 

appeal, and will take — to diſcover all the treaſon 
and felonies he knows, and will aſſign him a certain num 
ber of days to make his appeal in, during which he ſhall be 
at liberty, and ſhall have from the king a penny a day: alſo 
he muſt make his appeal before the coroner on each day 
during the time limited, and muſt at laſt repeat it verbatim 
in court; and if the coroner record his failure of making his 
appeal on any of the days, or the leaſt variation in his fe- 
peating it in court, he ſhall have judgment of death. 3 J. 
129. 2 Hew. 2 f ih N -1 
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But this method of proceeding is now very ſeldom prac- 

tiſed, there being proviſion by the ſtatute nearly to the mne 

amount, where pardon is aſſured to offenders, on diſcoverinng 

and convicting their accomplices. Particularl yr, 
By the 5 Ann, c. 31. / 4. it is enacted, That, if any perſon: Encourggement 

being out of priſon ſhall commit burglary; or ſhall be guilty te con 

of the felonious breaking and entering any houſe in the day}; nc 

time, and after diſcover two who ſhall have committed ſuch 

burglaries or felonies, ſo as they be «convict, ſuch diſco- 

verers ſhall have 49/. and ſhall be entitled to a pardon of all 

| pow 04s and felonies, except murder and treaſon; which 

pardon ſhall be a bar to any appeal for the fame, W 
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Arbit ration. Lare 
AN arbitrator is a private extraordinary judge between Who is an 
party and party choſen by their mutual conſents, to de- rtr. 
termine controverſies between them. And arbitrators are ſo 
called becauſe they have an arbitrary power; for, if they ob- 
ſerve the ſubmiſſion, and keep within due bounds, their ſen- 
tances are definitive, from which there lies no appeal. Weſt. 
Symb. P. 2. ſ. 21. 1 Rol. Abr. A PIRIE! "vi | | 
The award of arbitrators is definitive, and, being choſen Arbitratore , 
by the parties, they are not tied to ſuch formalities of law as d Hua. 
1 % K 
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13 | | Arbitration. 
judges in other caſes are; and yet they have as great power 
as other judges to determine the matters in variance; but 
their determination muſt be certain, and it muſt be accord- 
ing to the expreſs condition of the bond by which the par- 
. | 55 —— themlielves to their judgment. 1 Nel. Abr. 234. 
Except where The chancery will not give relief againſt the award of the 
— 2 arbitrators, except it be for corruption, &c. and where their 
award is not ſtri Sly binding by the rules of law, the court 
of can decree a performance. Chane. Rep. 7 od 


a Who May ſubmit to wha 8 
II. What may be ſubmitted to Arbitration. ' 

II. The ſeveral Kinds of Submiſſion to Arbitration... 
V. Of Award in general, and what conflitutes a good | 
___ Award. ge | | 
J. Who may ſubmit to Arbitration. 14 


Perſons who cannot contract, cannot eit to-arbitra- 
tion; therefore femes covert, perſons compelled by threats 
and impriſonment, perſons Naa in religion, cannot ſub- 
1 mis. . 27 7. ! 
ſubmit the 3 he bas in e of 
bis wit — to an — he may diſpoſe of them. Style 351. 
If the huſband ſubmit to arbitration the chattels the wife 
has as executrix or adminiſtratrix, this ſhall bind the wife, 
becauſe the wife cannot perſonate any one without the huſ- 
band, during coverture. 21 H. 7. c. 29. Cro. Fac. 447. 
If an infant ſubmit to arbitration, he may execute or 
avoid it at his election, as he may all 2 his contracts. 
19-H.4- 12. 10 H. 6. 14. 1 Kol. Abr. | 
Perſons attainted or outlawed cannot + ER to arbitra- 
tion, for th . ” roperty, and cannot by the law con- 
trovert any . 6b. 26. 5 H. 7. 16. 
A dean — = chapter, a mayor without his com- 
monalty, the maſter of a college or hoſpital without his fel- 
| lows, cannot ſubmit to an award, for the ſubmiſſion has the 
| force of a contract, and they cannot contract without them. 
21 Ed. 4. c. 13. 
If one party, and the deputy ox attorney of the other party 
— to an award, this is held good; for the act of my 
| _ is my own act. Dyer 21. 1 Raj. Abr. 244 — 
Who may be e arbitrators are perſons indifferently choſen, to 


arbitrators. determine the matters in — according to their 
own 
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to arbitration. ' 
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on minds, whether they are matters of law or fact: in- | 
fants, perſons excommunicate, outlawed, &c. may be ar- | 
bitrators ; for every perſon muſt uſe his own diſcretion in 
the choice of his judges, and being at liberty to chooſe 
whom he likes beſt, cannot afterwards object the want of 
honeſty or underſtanding to them, or that they have not done 
him juſtice. ef. mb. 2 part, ſo ꝶꝶ7. 


IT. What may be ſubmitted to Arbitration. 


All matters of controverſy, either of fact, or of a right to g4;eq, of 
things and actions perſonal and uncertain, may be ſubmitted arbitration, . 
ſo arbitration. 9 Ce. 88. 5 
So a debt ow fnciahy or record, though certain, may be 

| _ ſubmitted and transferred by an award, among ſt other things, 
but not by itſelf. 1 Lev. 192, 10 
f But freetiold, or inheritance of lands, cannot be deter- 
; mined by arbitrament; for a freehold is not transferable from 
one to another, without livery and ſeiſin. Yet, if there be 
a ſubmiſſion concerning the right, title, or poſſeſſion of lands 
and tenements, and the parties enter into mutual bonds, to 
ſtand to the award made relating to them, they forfeit their 
bonds unleſs they obey it. 1 Ko. Abr. 242, 244. 
If a man be bound to ſtand to an award, and the arbitra- 
tors make an award that land ſhall be conveyed ; if the party 
refuſes the conveyance, he forfeits the obligation. 1 Ro/, 
Abr. 5 ee d eri fs ff 
j But if the arbitrator awards the land to one, it ſeems the 
| obligation is not forfeited, though the other do not convey 
14 to him to make him a good title; for the arbitrator has not 
awarded any act to be done by the party; and the award 
itfelf cannot transfer the right, and muſt therefore be void, 
and then the condition of the obligation cannot be forfeited; 
for the awarding the land to one, cannot be expounded that 
| the other ſhall infeoff him. 1 Bac. Abr, Arbitrament, . -. 
| And, though there be no bond, yet if the arbitrator ſhall 
award that the one ſhall infeoff the other; it ſeems: that an 
action on the caſe may be maintained for not doing it: for 
the award in itſelf is as good as if there were a bond, 
and then there is the ſame reaſon that an action ſhould lie, 
as that the condition of the obligation ſhould be forfeited 7 . 
for, if ſuch an award were void, then the condition of the 
obligation to perform it could not be broken. II. 
If an award be that a perſon ſhall pay ſo much in ſatisfac- 


tion of a ſpecialty; though the ſpecialty is not thereby dif. 
charged, yet, if he commences — — 5 
cer wards, he forfeits his obligation, 1 Rel, Abr. 242. * 
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An annivity i is not determinable by award, being conſider-" | 


ed in the nature of freehold, ety therefore cannot paſs 
without: the deed of the party. 1 Rot. Abr. 266. 


Neither can partition be made by award, for a freehold” 
cannot paſs without livery and ſeiſin. 1 Rel. Abr. 242, 
Leaſes for years being chattels real, doubts have ariſen 
whether they could be transferred by award ; therefore, when 


the controverſy relates to theſe, it ſeems afeſt that the par- 
ties be bound in mutual obligations to perform the award; 

and then if the arbitrators award that one ſhall aſſign, trans- 
fer, &c. the leaſe to the other, if he refuſes, he forfeits his 


obligation. 1 Rol. Abr. 242. 1 Bac. Abr. Arbitrament. 


Debts on arrearages of accounts before auditors ſhall not 
be diſcharged by award; becauſe it appears of record, and 
muſt be diſcharged by matters of as high a nature. I4. 

Debts due by ſpecialty cannot be diſcharged by a bare 
award; but, if the ſubmiſſion was by bond, the award would 


be a good bar; for one 3 may be dfloved by an- 


other. Id. 


A fixed debt A certain fixed debt cannot be the ſubject of ned the 


ena to deſign of an arbitration being to reduce uncertain debts and 


duties to a ang 2 Cro, you 99. 1 Bor. A. Arbi- 
| | trament. 

1 Cauſes eriminal are not gcterminable by ackitration, be- 
cauſes. - eauſe the perpetrators of crimes ſhould be made known and 


puniſhed for the common good; and the king in ſuch caſes 


is a , for whom the other ovine cannot undertake, 
1 Bae, Abr. Arbitrament.. 


Aſſaults, libels, Hut if the party injured proceeds by way of ation, as he 


ny may in affaults and Þutteried; libels, and the like, the da- 
mages may be ſubmitted to arbitration; for in ſuch caſe the 
— is for himſelf and not for the king. Comp. Arbitra- 
. tor 2 
Matrimonial Matrimonial cauſes, or matters relating to the 58 
cauſes are not. or diſſolution of marriage, cannot be ſubmitted to  arbitra» 
tion. 1 Rol. Abr. 252. 


But the damages a perſon may have ſuſtained by a promiſe | 


of marriage, or any thing — to a ern . portion, 
/ may be ſubmitted. 16 Kd. 4. 


All chattels per- It is held clearly, that all — perſonal, and perſonal | 


ſonal, and per- actions, ſuch as treſpaſs, conſpiracy, maintenance, &c. ma 
ſonal chattcls be determined by arbitration ; and the right tranfered by a 


— bare award, thou uph the fubmiſſon were not by deed; for 


theſe being transferable by the party himſelf, without any 
ſolemnity, whatever the bc ers the:nſelves.could:do may be 


doug by the amen; aden are 155 ende wh 2 
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in their place: and if on theſe ſubmiſſions, without deed, | 
__ the arbitrators award one party a ſum, certain, he may, bring; 4 
an action of debt for it; but, if the award be of doing ſome, 1 8 
other thing, which is beneficial to bim, he mult have his 
action on the caſe. 9 Co. 78. 1 Rol. Abr. 244. 
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| III. The ſeveral Kinds of. Submiſſion to Arbitration. 


The ſubmiſſion is the authority given by the parties in Various klnds 
controverſy to. the arbitrators,; to determine and end their of ſubmiſſion, 
grievances ; and this, being a contract or agreement, mult. 
not be taken ſtrictly, but largely, and according to the intent 
of the parties ſubmitted. Ie. Symy. part 2, /. 1, 2. 

A ſubmiſſion by wore!s is good, and the party in whole By words 

fayour the award is made, has a remedy to enforce the per- 
formance of it; yet it is not expedient that any ſubmiſſion 
ſhould be by parol, becauſe the party may revoke it at plea- 
ſure, at any time before the award is made, and that by 
word likewiſe ; and the judges will rarely enforce the per- 

| formance of an award, when, either the ſubmiſſion or the 
award is by parol, becauſe it lays ſo great a foundation for 
perjury. Compl. Arb. 2 

Submiſſion may alſo be by covenant; but this method by covenant, 
is not often practiſed; for though it contains the ſame cer- 
tainly with a bond, yet the method of ſuing on a covenant 
is differ nt, and more difficult than inſuing on a hond. Compl, 


Arb. 7, 46. 1 e 
A ſubmiſſion may alſo be made a rule of court, purſuant by rule of court. 
to the ſtatute of ꝙ & 10 L. c. 15. in which it is enacted, . 


That it ſhall and may be lawful for all merchants and tra- 
ders, and others deſirous to end any controverſy, ſuit, or 
quarcel (for which there is no other remedy but by perſonal 
action, or ſuit in equity) by arbitration, to agree that their 
ſubmiſſion of the ſuit to the award or umpirage of any per- 
fon or perſons ſhould be made a rule of any of his majeity's 
courts of record which the parties ſhall chooſe, and to in- 
ſort ſuch their agreement in their ſubmiſſion, or the con- 
dition of the bond or promiſe, whereby they oblige them+ 
ſelves reſpectivęly to ſubmit to the award or umpirage of 
any perſon, or perſons : which agreement being ſo made 
and inſerted in their ſubmiſſion or promiſe, or condition 
of their reſpective honds, ſhall or may, on producing any 
, affidavit thereof made by the witneſſes thereunto, or any 
of them, in the court of which the ſame is agreed to bo 
made a rule, and reading and filing the ſaid affidavit in court, 
be entered of record in ſuch court; and a rule ſhall there: 
. . : - upon a 
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upon be made by the ſaid court, that the parties ſhall ſub- 
mit to, and fi ly be concluded by the-arbitration or um- 
pirage which ſhall be made concerning them, by the arbi- 
trators or umpire, purſuant to ſuch ſubmiſſion : -and in caſe 
of diſobedience to ſuch arbitration or umpirage, the party 
refuſing or neglecting to perform and execute the ſame, or 
any part thereof, be ſubject to all the penalties of con- 

temning a rule of court; and the court, on motion, ſhall iſ- 

0 fue proceſs accordingly ; which proceſs ſhall not be ſtopped 

ob delayed in its execution by any order, rule, command, 


or proceſs of any other court, either of law or equity, un- 

leſs it ſhall be made appear on oath to ſuch court, that the 
arbitrators or umpire miſbehaved themſelves, and that ſuch. 

a award, arbitration, or umpirage, was procured by cor- 
| ruption, or other _ means. And any * or 

umpirage, procured by corruption or other undue m 

ſhall „ ed and Lr 70 and of none effect, and 

| mag Fr. ws ſet aſide by any court of law or equity; fo 
as complaint of ſuch corrupton, or undue practice, be made 
in the court where the rule is made for ſubmiſſion to ſuch 


arbitration or umpirage, before the laſt day of the next term 
aſter ſuch arbitration or umpirage made and publiſhed to 


2 r | + 
| his method is the moſt expeditious: a counſel may move 
in any of the courts to have it made a rule, which is granted 
of courſe ; and the party becomes liable to the fame pe- 
nalties that he would be for diſobeying any other rule of 
gh court. Compl. Arb. 6, 74. 8 42 | 
And by bong. Submiſfion may likewiſe be by bend; in which caſe each 
party muſt give to the other a bond, both which muſt con- 
tain exactly the ſame words, only changing the names of 
' the parties. And the penalty of the bond ſhould equal or 
rather exceed the value of the thing ſubmitted z that the 
party may rather be induced to abide by the award, than 
orfeit his obligation. Id. 46. vis 
In ſome inſtances indeed the ſubmiſſion by bond exceeds 
a ſubmiſſion by rule of court; for an award made purſuant 
to bonds of ſubmiſſion, may bind the parties executors ; but 
if the party who refuſes to perform an award made purſuant 
to a rule of court, ſhall die, the act of parliament directing 
that the proſecution ſhall be carried on by attachment, tho 
remedy being loſt, the award is alſo loſt. Id. 34. 
Alſobe bondand Sometimes the ſubmiſſion is both by bond and rule of 
rule of court. court, by adding the conſent of the ies at the bottom of 
| tte condition of the bond. This is eſteemed the beſt way, as 
the party may then proceed which way he pleaſes ; and (fr 
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ſaid he may proceed both ways : that is, on the bond, and 
alſo have an attachment for the contempt. 1 ron i 

It is now the uſual practice to inſert in the ſubmi a 
clauſe, that no bill in equity ſhall be filed againſt the acbi- Ent 
trators: which reſtriction will be a bar againſt fuch 1 
being brought. As in the caſe of Lingood and Crenther: 
2 Atkyns 395. 
If there be a ſubmiffion oo an award, it may be revoked , 
before the award made. 1 Sid. 281, | 
If two ſubmit on one part, and one on the other, one of 
the two may revoke without the other. 1 Rol. Abr. 331. f 
If the ſubmiſſion be by deed it is of its own nature coun- gubmiſſion may 
termandable, though made irrevocable by the expreſs words be revoked. 
of the deed ; for the arbitrators being conſtituted and put 
in the place. of the parties, by their conſent, to act for 
them, they can no Idnger act than they have ſuch conſent. 
8 Co. 82. 1 Brownl. 62. 
And, in which way ſoever the ſubmiſſion is niade, the 
Game nevertheleſs m om revoked, though made her 
in the ſtrongeſt is 8 Ca. 82. 2 
If there be a ſubmiſſion by a feme ſole, who marries be- 
fore an award'be made, it will be s revocation, So if the 
woman and another perſon ſubmit to one part, and the 
woman marries, it will be 4 revocation as to that other 
perſon alſo. 1 Rol. Abr. 331. | 
But if there be a ſubmiſſion, and a bond is given to ſtand 
to an award, if the obligor <a Aran he forfeits his bond; for 
he has broken the —. ＋ of the condition, which are, that 
3 ſtand to and abide the reward. 8 Co. 82. 1 Rel. 
7. 331 . | 
If a ſubmiflion be riches; it is of no avail till notice of 
_ revocation to the arbitrators. 1 No. Abr. 331 | 
And if the ſubmiſſion was by bond, the revocation: muſt 
be in writing. 8 Co. 82. | 
If the ſubmiſſion be made a rule of court, arſine 90 the But not if by a 
ſtatute of the ꝙ and 10 W. c. 15. and either of the parties rule of court, 
revokes, the court will grant an attachment. 3 Ab. 82. 
| A ſubmiſſion by word may be revoked at pleaſure, and 
| the party revoking forfeits nothing; but it will be neceſſary - 
for him to give notice of the revocation, though it need not 


de in writing, and ſuch notice maſt be to the ors 
3 themſelves, 8 Co, 82. 


IV; of Award in general, and wiki 222 4 go — 
Award. 


Awad | is the Jodgraent and arbitration of one or more What is meant | 
perſons by award. 
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perſons, àt the requeſt of two parties who are at vatiance, 
for ending the matter in diſpute without public authority z 
and may be called an award, becauſe it is impoſed on bbth 
4 parties to be obſerved by them. Spelman. EMS 45up 
＋— By the 23 G. 3. c. 38. it is enacted that every award in 
writing ſhall be on a 55. ſta dm. 
_ And it is highly convenient that the award be in writing, 
and ſo to be mentioned in the ſubmiſſion. Comp. Arb. 34. 
Arbitrators cannot enjoin an :oath to the witneſſes, not 
| being authoriſed ſo to do by law. Burn 1. 131, 
| hat conſti- Ihe courts of juſtice have of late been more liberal in 
| tutes a good the conſtruction of awards than formerly, and many of the 
award. niceſt diſtinctions to be met with in the books, are by no 
means to be admitted as precedents in expounding awards 
at this day ; and this the courts do in furtherance of juſtice, 
and for quieting of controverſies : however, as an award is 
a judgment, and can only be expounded by itſelf, without 
the aid of any averment of matters dehors to explain the 
meaning of the arbitrators, it is neceſlary that in making it, 
five things ſhould be obſerved. Firſt, that it be — 
to the very ſumiſſion, in reſpect to the perſons and the 
things ſubmitted. Secondly, it ought to be equal, and not 
on one. ide only; for it muſt appoint either party to give 
Zug or do ſomething beneficial or advantageous. Thirdly, the 
ee! ot the award muſt be paſſible and lawful. 
Fourthly, there muſt be a cant by law to attain to the 
thing awarded; and this is chiefly meant where ſubmiſſion 
is without bond. Fifthly, it ought to be certain and final; 
and make an end of all controverſies ſubmitted ; or if it is 
good only in reference to part of the things ſubmitted, it 
mult be final as to that part, or it will be void. 10 Ce." 57. 
Dyer 242. 1 Rl. Abr. 243, 244, &c. yr 
Theſe things being obſerved, an award ſhall not be un- 
rayelled tn a court of equity, unleſs there was corruption in 
THY the arbitrators. 1 Chanc. Rep. 279. WEE 
u ſhould be ac- Pirſt an award ſhould be according to the ſubmiſſion : for, 
—— to the if an award be made of any other thing than what is con- 
tained in the ſubmiſſion, it is void; for no acts are my own, 
or binding to me, unleſs done by me, or by commiſſion 
from me. Plow. 396. Dyer 2414. e eee 
If arbitrators award to do an act to a ſtranger, this is 
good; for the ſtranger is put by the arbitrators in the place 


is not impoſnble or unequal, and it is relating to the ſub- 
miſſion. 10 Co. 131. 1 Ro/. Abr. 248. 
- But an award that an act ſhould be done by a ſtranger is 
' void, becauſe he is not within the ſubmiſſion, Hard. 46. 
| Arbitrators 


of the party, and they have power to award this act, fince it 


wen all matters in difference were referred, he had clearly 
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Arbitrators are, with regard to the things ſubmitted, cir- Arbitrators are 
cumſeribed and tied down to the ſubmiſſion; ſo in ſeyeral limited by he 
| caſes it has been diſputed, whether their awardin releaſes ſubmiſion. 
to the time of the award, and not to the time of the ſub- 
miſſion was good; it is therfore moſt adviſeable to award re- 
leaſes to the time of the ſubmiſſion ; though it is now clearly, 
held, that general releaſes ſhall extend only to the time of the 
ſubmiſſion, .and that if there be releaſes awarded to the time 
of the award, they ſhall be good; unleſs it be ſhewa on the 
other fide, that me new matter has ariſen between the 
parties, in the ſpace of time between the ſubmiſſion and 
award. 1 Rol. Abr. 242. 6 Mod. 34. 5 
That is to ſay, an award of releaſes to the time of making 
the award, includes all that. is within, the ſubmiſſion 
more; which ſhall-be good for ſo much as is within the ſub- 
miſſion, and void for the reſidue. - -1 Bac. Abr. Arbitrament.. 

U Upon a ſubmiſſion to ſtand to an award touching all mat- 
ters in difference between the parties, the award was, that 
chey make general releaſes to each other of all demands. 
Upon * it was inſiſted that the word demands 
is of a larger ſignification than the word differences. But | 
Roll, Ch. J. anſwered, that if the releaſe be more large in ;- 
words, yet it is good enough ; for it ſhall be intended only 
of all matters in debate between the parties, and the court - 
will not intend other matters, unleſs ſhewn in pleading, 
and to this the judges agreed, and judgment for the plain- 
tiff, %%, Sc. Sty. 170. | ee "a 
Where the. ſubmiſſion is of all matters in difference, the Arbitrators may 
arbitrators, in diſputes between two partners, may diſſolve diſſolve a part- | 
the partnerſhip, as in- the caſe of Green and Waring, T. nerſhip. 
4 G. 3. It was moved to ſet aſide an award between two 
partners, becaufe the arbitrator, among other particulars, 
had directed the partnerſhip to be diſſolved; waich, it was 
argued, was «pears his power. But, by the court: 


be 


PRC. | 


a power to dillolve it. If a difference between a. maſter 
and apprentice were referred, the arbitrators would have a 
power to order the indentures to be delivered up. And 
though it was ſworn that, at the trial of this cauſe, when 
the rule of reference was drawn up, generally in the uſual _ 
form, referring a/l matters in difference, the KA} I 


declared, that he would not have it underſtood that the ar- | 2 7 
bitrator had a power to diſſolve the partnerſhip, lord Man/= | 
field obſerved, that this is ſufficient evidence, from the 
party's own mouth, that the diſſolution of the partnerſhip 
was then a matter in difference. And the rule for ſetting. 
aſide the award was diſcharged, Black/ione®s Rp. 475 
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3 — things, where perſonal things are ſubmitted ; and 
| if 
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The arbitrators cannot bind a man's liberty 


of right to 


| if they award ſervice for two years, or a releaſe 
of the right of lands in ſatisſaction for a treſpaſs, this is 
void ;. for. no perſon can be ſuppoſed to ſubmit more than 
perſonal eſtate *to anſwer a perſonal injury, for that 
only might be taken in execution for it by the common 
la; but his perſonal eſtate may be bound to anſwer it: 
therefore if the arbitrators a horſe, money, or wine, 
in ſatisfaction fot a treſpaſs, this is good; for here a new 
perſonal duty is raiſed inſtead of the former, and to ſatisfy 
_ out of the perſonal eſtate is neceſſarily implied in the ſub» 
' miſfion ; for this is a means neceſſary to quiet the matters. 
1 Kol. Abr. 243. 6 Med. 221. 1 Salk, wy [ay 
If it be provided by the ſubmiſſion that the award ſhould 
be notified, or delivered to the parties in writing, it is no 
award till notified or delivered, becauſe it is not according 
to the power in the ſubmiſſion. 1 Vent. 193. | | 
Ik ſeveral perſons of the one part, and ſeveral of the other 
| 2 ſubmit themſelves to arbitrament, provided the ar- 
itrator deliver the award to the parties, or one of them, he 
is not obliged to deliver the award to one of each party; 
but it - pray to deliver it to any of the faid parties. 
218. N 
If the ſubmiſſion be, ſo as the award be ready to be deliver- 
ed to the parties, br to ſuch of them as Hall deſire the ſame, 
the parties ſo bound are themſelves obliged to take notice 
of the award at their peril ; but if the words of the ſubmi/- 
fon be, ſo that the award be delivered to each party by ſuch 
- @ day, then it muſt be delivered to each party accordingly. 
Read. Arb. M vod b. 4. a | A Ep 
But though the words of the ſubmiſſion are ſuch as will 
- oblige the parties to take notice of the award at their peril ; 
yet if the arbitrators award that one of the parties ſhall do 
an act, which depends upon another firſt to be done of the 
— he muſt have notice of it: at leaſt the party 
who take advantage of it muſt ſhew that he has done 
what was neceſſary on his part. Compl. Arb. 12. 
A ſubmiſſion of all actions, and an award of a releaſe of 
ions, except a bond ; this is an award that the bond 
ſhall ſtand. 1 Rol. Abr. 257. Cro. Fac. 277. © 
If a battery is ſubmitted, and the award is that one ſh 
releaſe, and the other pay him 10/7; the releaſe muſt only 
be underſtood of the battery, and muſt be fir!* performed 
before the 10/. ſhall be paid. 3 Bult. 111, 117. 1 
- An award that one ſhall pay for the writings 3 


E 


ww 
_— 


_ enly this muſt be underſtood thus; that all controverſies nn 


- 


| ſhall pay 3/. for a treſpaſs, it had been good, and yet one 
had been diſcharged. 1 Rol. Abr. 253, 254. 


; ſhall pay the debt, this is no award, unleſs it be provided 
that he be diſcharged ; for payment in that caſe is no dif 


is ; for a ſatisfaction implies 
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award, or the reckoning in the houſe where the award was 
made, is a void reward; for ſuch things are plainly out of 


ty na ag 4 1 Rol. Abr. 254. ; 2 f 3 LE 
Secondly, an award ſhould be equal, and not on one fide Award ſhould = 


being between two parties, that which is awarded to be 
done to one, muſt be an advantage to both, ſo as to end 
the. controverſy, and diſcharge one, as well as give ſatiſ- 
faction uche other; for if it does not, it is manifeſtly un- 
juſt; and therefore whenever it appears to the caurt, that, 
notwithſtanding the award, the thing remains a duty as 
before, and is not diſcharged, that apparently is an award 
on one ſide, and conſequently is void; not that where one 

rty is by the award to have ſomething paid him, or the 
like: and not the other, that that award ſhould be naught z | 
for perhaps nothing may be due to him, and he might be : 
the only treſpaſſer in the caſe. 1 Rol. Abr. 253. 8 Co. 98. | 
Thus in a caſe of treſpaſs ſubmitted, the arbitrators award and of advan. 
that one ſhal! pay the other 3/; this is void, becauſe only on tage ro both 
one fide ; for it is not ſaid for what, and therefore the treſ- P74 


paſs is not diſcharged, conſequently the other party has no 
advantage in the award. If the award had been that ge 


only was to do an act; but then the treſpaſs by that award 


An award that one of the parties ſhall go to Rome, is 

void, becauſe his going'there is no advantage to the other, 

1 Kol. Abr. 152. | | | | 5 
So if a man and woman ſubmit themſelves to an award, An award to 
it is no good award that they ſhall intermarry, for that intermarry is 
ought to be at the parties choice; and the bodies of the wid. 
parties are not ſubmitted to the power of the arbitrators, 
1 Kol. Abr. 251. 1 Bac. Abr. Arbitrament. N 

- If an award be that an obligor in a ſingle obligation 


charge. Hob. 49. pl. 55. ET 7: 11 
4 But if the award 50 that one ſhall pay 101. for treſpaſs, it 
a diſcharge. Bp“ 


2. T4 | 3 | | 
An award that one ſhould have ſuch trees, and that the The nature of 


other ſhould give him ſecurity to pay 16/. is void, Becauſe the ſecurity 


it is not certain what ſecurity ; and then that part of the ©v14 be 
award being void, the other part muſt alſo be void, other- De 
wiſe it would be an advantage to one only. Cro. Fac. 314. 

; a You. I. (4-) wy ; o T # I 
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Award ſhould , If treſpaſs be of beaſts taken and detained, and the award 
de juſt, ſays that the owner ſhall have the beaſts again, this is void; 
for it is againſt natural juſtice to give his own again, with- 
out ſatisfaction for the unjuſt taking and detention. 1 Ko.. 
Abr, 251. 6 go * 
Common ob- A ſubmiſſion to award was of all matters in controverſvy 
jeRQions are not by rule of court, and award was made that ſo much money 
— hy ha * ſhould be paid on one ſide, and nothing was awarded on the 
rule of court. Other ſide ; and moved to ſet it aſide, as being an order only 
on one ſide. By Holt: The common exceptions againſt an award 
will not hold here, it being an award upon ſubmiſſion by 
rule of court; for, though there be no relcaſe awarded of one 
ſide, yet the ſubmiſſion was of all matters in controverſy ; 
and we will not grant an attachment before they tender a 
releaſe ; for, if one come to have aid of the court, he ſhall 
do that which is fair and equitable before he has it. 12 
brd 0 WI ha le and 
Performance of idly, the perfermance of the award muſt be poſſible an 
an award muſt at Wood! Pp c. ag If the ud carl — A 
be poſlble, thing impoſſible, it is void; as if they awarded a ſum of 
money to be paid at a day paſt, it is void. 8 Ed. 4. 1. 6. 
An award that one of the parties ſhall do a thing out of 
his power, as to deliver up a deed. which is in the cuſtody 
of J. S. is void. 12 Mod. 385. | 
| ere a thing is awarded to be done, which afterwards 
becomes impoſſible by the act of God, the party is excuſcd ; 
as if an award be to deliver a horſe before ſuch a day, and 
| he dies before that day. 21 Ed. 4. 70. —_ 
and legal. Ik an arbitrator awards a thing againſt law, this is void, 
| 1 Rol. Abr. 249. EA aint, 
Thus, if an award be that one of the parties ſhall kill, 
ſteal, forge a deed, or the like, it is void. 1 In. 206. 
Or, if it be awarded that money ſhall be paid to an in- 
fant, and that he ſhall make a releaſe, it is void ; for the 
infant's releaſe is not good in law. Burn 1, 133. 
Fourthly, there muſ? be a means by law to attain to the thing 
awarded. If it be awarded that a perſon ſhall procure a 
ſtranger to do a thing, and he has no means by law to 
compel the ſtranger to do it, the award is void; but if he 
has any means to compel the ſtranger to do it, either by the 
2 in Chancery, he is bound hereby. 1 Ro!/. 
1 an „ q | 
$0 an award that he ſhall be bound, with ſureties, is void 
as my ſureties. 2 Rol. Abr. 218. 228 
But the party himſelf may be awarded to pay any thing, 
chough he bas it hot. Id. | 2 40 
| 5 Fiſchly, 


bl 
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- Fifthly, an award ought to be certain and final. As an ard ſhould 
award is in the nature of a judgment, it ought to be wholly be certain and 
deciſive, for if it does not determine the matter, it becomes decilive. : + | 
a new controverſy. 5 Co. 77. 7 „ 
Alrjbitrators cannot regularly reſerve any thing for their ſu- 
ture judgment, when the time allowed them is expired ; for 
then their award would not be certain and final. Cre. Jac. 585. 
So if the arbitrators award that one party ſhall give ſe- 
curity to the other for the payment of a fum of money, ſuch 
award is void for the uncertainty ; not ſhewing what ſecu- 
rity he ſhould give; whether by bond or otherwiſe. Cro. 
ace 314. 7 | ' 
740 — caſe of Minter and Gallick, T. 3 Ann. it was 
awarded that the defendant ſhould pay tb the plaintiff 10/, 
and all the cs of ſuit then depending in an inferior court, 
and afterwards to give mutual releaſes: By the court: an 
award to pay ſuch coſts as the maſter ſhall tax, is good, 
becauſe it may be reduced to a certainty ; but this is un- 
certain, and carries it farther than has hitherto been allow- 
ed. And Holt chief juſtice ſaid, that it has been held a 
good award, to pay ſuch coſts as the prothonotary ſhall tax, 
and that carries it far enough; but that ſurely the arbitra- 
tors ſhould either aſcertain it themſelves, or refer it 'to a 
| 1 * officer. 1 Salk. 75. 6 Med. 1995. NES | 
ut in the caſe of Dudley and Nettleford, H. 13 G. G 
where it was awarded that the plaintiff ſhould pay the coſts, 
and no body was appointed to tax them ; the court ſupplied 
it, by ordering the maſter to do it. Str. 737. 
And an award to pay the charges of ſuch a ſuit is good, 
becauſe it is the intent of the arbitrators that it ſhould be 
reduced to a certainty by the attorney's bill, who only can 
know the certaiaty. Cro. Car. 383. 2 Vent. 242. 3 Lev. 18. 
An infant ſubmitted himſelf to an arbitrament, and the 
award was, that the infant ſhould pay 5/, for quit-rents, 
and other ſmall things ; but it does not appear what theſe 
ſmall things were; fo that it might be for ſuch things for 
which the infant by the law was not chargeable, and * 
fore it is void for the uncertainty. Mar. 144, 145. 
On an award that a ſuit in chancery ſhould be diſmiſſed, 
it was objected that this was void, becauſe not final; for 
the party may di/mi/s his bill, and begin again: fo that it 
was like an award that one of the parties ſhould be non/uit, 
Which is ill; but adjudged, that a nonſuit is not final in 
the nature of the thing, but a diſmiſſion ſhall be intended a 
perpetual ceſſation. 1 Salt. 75. | 4 
In the caſe of Hawkins v. Colciough, E. 30 G. 2. it was 
obſerved by Lord Mansfield, that awards are now conſider- 
28 a - 2 [ . ed - 
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Awards are ed with greater latitude and leſs ſtrictneſs than they were 
| ute; — formerly ; and with great reaſon, becauſe they are made 
than formerly, by judges of the parties own chuſing. And this was 

in the caſe of an award made by a cobler, upon a ſub- 
| miſſion of all diſputes ; which award was in theſe words: 
« Whereas there has been a ſuit at law between the par- 
ties, that has run to a great expence on both ſides ; and 
it being left to me to make an end of it, I determine that 
they ſhall each of them pay their own charges at law ; and 
that the defendant pay the plaintiff 55.- for his making 
the firſt breach in the law.” And the award was held to 

de ſufficiently certain and final. Burrow, Mansfieid, 274. 
And in the cafe of Lucas and Wilſon, M. 32 Geo. 2. 

lord Mansfield ſaid, the court will not enter into the merits 
of the matter referred to arbitration, but only take into 
conlideration ſuch legal objections as appear upon the face 
of the award, and ſuch objections as go to the miſbehaviour 

of the arbitrators. Burrow, Mansfield, 701. WE 
Alſo in the caſe of Tittenſon and Peat, in the chancery, 
July 1, 1747, lord Hardwicke ſaid, the only ground to im- 
peach an award is colluſian, or groſs miſbehaviour in the 
arbitrators ; for otherwiſe it is final and binding upon all 
parties, or no perſons would ever undertake to be arbitra- 

6 tors. 3 Ath. 529. | | | | 
Ar abi, In Chancery a bill was brought, July 30, 1748, to ſet 
ged to | | 6 . | 

declare the rea- aſide an red; and the arbitrator was made a party: the 
bons on which bill ſought a diſcovery from him of the grounds on which 
— his he made his award, and to ſet it forth minutely in his 
anſwer. But by lord Haydwicke, unleſs there is corruption 
or partiality in an arbitrator, the party cannot ſet aſide his 
award; and if it ſhould be allowed to make arbitrators de- 
fendants, and give them the trouble to ſet forth the patti- 
cular reaſons upon which they founded their award, it would 
introduce very great inconvenience, and be a diſcourage- 
ment to any perſon to undertake a reference. If a palpable 
miſtake ſhould happen to be made by an arbitrator, or a 
miſcalculation in an account, the party aggrieved might , 
bring his bill againſt the party in whoſe favour the award 
was made, to have it rectified, and not againſt the arbi- 
trator. His lordſhip further obſerved, that he did not know 
whether there was any eſtabliſhed rule of the court with 
regard to arbitrators ſetting forth the reaſons of their 
award, and how far they were obliged to diſcover, and how 
far not; but if there was none, he ſhould not ſcruple to 
make one, becauſe it would be unreaſonable to put an ar- 
bitrator to ſo much trouble and expence, as ſuch an anſwer 


muſt neceſſarily give him. 3 Atk. 044. ee 
N | H. 29 
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H. 29 G. 3. Swinglehur/t v. Altham and another. Upon here « cauſe 
a motion that the maſter ſhould tax full coſts upon an has been re- 
award for the plaintiff, in a cauſe Which had been referred ferred by rule of 
at ni/i prius, it appeared that this was an action of treſpaſs 22 __— 
for pulling down the- plaintiff's gate, and that the declara- ed to abide the 
tion contained five counts, the fourth, and laſt of which alſo event, that mult 
included an aſſault upon the plaintiff. Juſtifications were 2 he legal 
pleaded to all but the fourth; and not guilty was pleaded event. The 
to the whole. The defendants juſtified under an occupa- plaintiff can ro- 
tion way to Tof/ide mill, on foot and on horſeback, and with "7 Mo more. 
cattle and carriages; and the like on horſeback and with mages, for the 
cattle; the like on foot. They juſtified in a fimilar man- arvitrator's a- 
ner under other rights of way,” none of which were found . pre rac 
by the arbitrator. as laid. And as to the aſſault, the de- judge's ci, 
fendants pleaded that at one of the times mentioned molliter cate under the 
manus impoſuerunt, becauſe the plaintiff ſtood in the way, * and 23 C. 2. 
and hindered the defendants from uſing it. The replication © '” 
traverſed all the rights of way ſtated in the 2d, 3d, 5th, 6th, 
7th, and 8th pleas, namely, all the horſe and corriage ways; 
with reſpect to the 4th and laſt pleas, the plaintiff new aſ- 
ſigned as to the treſpaſſes, but not as to the affault ; and 
concluded that the defendants pulled down the gates, &c. 
on other occaſions than in uſing the ſaid footways. Iſſues 
were taken on the traverſes, and not guilty pleaded to the 
ne aſſignments. On the reference the cos were directed 
40 abide the event. The arbitrator afterwards awarded an 
occupation way to the defendants over the plaintiff's c/o/es 
(naming them) into a certain public highway ſituated 
within the pariſh of Giſburne, in the county of York, and 
which faid highway leads between Bolton and Toffide chapel 
in the faid county, to paſs and repaſs on foot and on horſe- 
back, and with cattle, and no other right of way ; and that 
inaſmuch as one of the aſſaults committed by the defendants 
was when he was paſling with a cart and horſes, the arbi- 
_ trator awarded five * to be paid by the defendants to 
the plaintiff for that injury. Law, for the defendant, 
ſnewed cauſe againſt the rule, contending that the coſts be- 
ing to abide the event, muſt be taken to mean the legal 
event and that as the arbitrator had only awarded five 
ſhillings, the plaintiff was not entitled to any more coſts 
than 1 8 in the ſame manner as if a verdict had been 
found for ſo much. In ſupport of which he cited the two - 
following caſes from the Maſter's. noce book. Hizhnam 
| and another, executors, &c. v. Haſſell, H. 14 G. 3. 
This cauſe was referred by order of nf prius; and the 
coſts were to abide the event, in the uſual $644 The ar- 
L 3 | bitrators 
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bitrators awarded that there was not any thing due from 
the defendant to the plaintiffs; in conſequence of which 
the maſter taxed the defendant his coſts. Mr. Buller ob- 
tained a rule to ſhew cauſe why the defendant ſhould not be 
reſtrained from proceeding to enforce the payment of coſts 
taxed againſt the plaintiſfs, they being executors, On ſhew- 
ing cauſe by Mallace, the rule was made abſolute :. and 
curiam : the order of mii privs is in the uſual. form ; but 
= the meaning of it is, that the party ſhould pay ſuch coſts as 
ö he would have been liable to pay in caſe a verdict had paſſed 
5 againſt him: and if a-verdict had been given againſt the 
pH plaintiffs, or they had been nonſuited at the trial, they 
would not have been liable to pay coſts, and therefore are 
not liable under this order. If they were, no executor 
would conſent to a reference, as he would in ſuch caſe be 
in a worſe ſituation than if a verdi& had been given againſt 
him. The other caſe was that of Butler v. Grubb, E. 23 
G. 3. Mr. Peckham ſhewed cauſed againſt a rule for re- 
1 | ferring it to the maſter to tax the defendant his coſts of the 
| action. Mr. Howarth for the rule ſtated that this cauſe 
| was referred to arbitration by rule of 11 privs, and the 
coſts of ſuit were to abide the event, &c. The arbitrators 
awarded that the plaintiff's original demand was under 40s. 
viz. 37. and awarded the plaintiff the faid 37s. and he con- 
_ tended that the plaintiff was not entitled to coſts, any more 
than he would have been if on a trial he . under 
40s. but that on a ſuggeſtion to be entered by leave of the 
court the defendant would be entitled to coſts; that the 
words in the rule, « coſts to abide the event,” mean the 
legal event; and of that opinion was the court; where- 
upon the rule was made abſolute. Mr. Howarth cited the 
ere caſe of the 14 G. 3. Chambre, Topping, and al- 
ton, in ſupport of the rule, obſerved that this was not a 
mere action for the aſſault, but that the ground of it was to 
tiy a right of way; and therefore ſuppoſing the arbitrator 
to have been ſubſtituted in the room of the judge, he has in 
effect certified that the aſſault was proved; but ſuppoſing | 
he was not, he could not certify, and then the reference 
ſhould be conſidered like the execution of a writ of en- 
quiry ; in either of which caſes the plaintiff would be entitled 
to Full coſts. On theſe pleadings none of the juſtifica- 
tions are found for the defendants; & right of way is indeed 
found, but different from any of thoſe pleaded ; therefore 
*it appears that the defendants aſſaulted the plaintiff at a 
time when the former were exerciſing a right of way, » 
8928 9 
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which they were not entitled. Aſpburſt, J.“ The coſts 
being to abide che eve nt, muſt be taken to mean the ig 
event, as appears by the caſes cited.” And we cannot ſay 
that the authority of 1 to certify was transferred to 
the arbitrator. Then the damages awarded being under 

0s. the plaintiff cannot be entitled to any more colts than 

images. Buller, J. The event of the ſuit muſt be taken 
to mean the legal event. The caſes cited 90 clearly to 
ſhew that where the coſts are directed to abide the event, 
they are not left in the diſcretion of the arbitrator, but mutt 


follow the rule of law. It appears ſtrongly on the award, 


that the aſſault found was committed in the cloſes of the 
plaintiff in aſſerting the way juſtified in the pleadings and 


negatived by the arbitrator : but though we may think that 


was the fact, yet the way found muſt be intended to be the 
way pleaded, and that goes to the aſſault juſtified ; ſo do 
the footways confeſſed. The aſſault found then muſt refer 
to the fourth count, to which there is no juſtification. On 
this we muſt take it that there has been a verdict for the 
plaintiff of five ſhillings damages. But we cannot conſider 
this finding of the arbitrator as the certificate of a judge 
ander the f 

is entitled to no more coſts than damages. Grofe, J.— 
concurring, the rule was diſcharged. Durnf. and Eaſl. 139. 
 - *Umpirage is where there is but one arbitrator of matters 


atute 22 & 23. Car. 2. Therefore the plaintiff 


Umpirage what 


ſubmitted to award, and is _ when the parties ſubmit it is. 


themſelves to the arbitrament of certain perſons ; and if 


they cannot agree, or are not ready to deliver their award 


in writing before ſuch a time, then to the judgment of ano- 
ther as umpire : and this'is often the effect of bonds of ſub- 
miſſion to arbitration. 1 Ro/. Abr. 251, 262. 
When arbitrators have named an umpire, their authority 
cCeaſes, though the time for making the award is not expired. 
Rep. of Prad. in C. B. 116. 15 N 
Buy the 9 & 10 . c. 15. it is enacted, that any arbitra- 
tion or umpi procured by corruption or undue means, 
— void, and accordingly be ſet aſide by any 
court of law or equity. ſ. 2. is . 


It ſeems clear, however, that arbitrators may join with Arbitrators may - 
the umpire in an award, as in the cafe of Soulſby and Hodg- join with the 


oO 


on, E. 4 G. 3. An action of debt was brought upon an 

arbitration bond, The arhitrators were to chule an umpire 
if they themſelves ſhould not agree within a limited time. 
Not agreeing within the limited time, they choſe an um- 


_ 


2 


„Lord Kenyon was diſpoſed on this day. 


4 | pire. 


umpire. 
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pire. The umpire accordingly made an umpirage, and 
they joined in it. The _— —— was, whether the 
umpirage was duly made according to the power given to 
the umpire; or whether it was vitiated and rendered void, 
by che arbitrators joining in it. The court were unani- 
mous and clear, that this was the umpirage of the umpire 
only. He was at liberty to take what advice, opinion, or 
4 he pleaſed; 1 the joining of the arbitrators was 
N only ſurpluſage. Burr. Mansf. 1474. Blac. Rep. 463. 
Arbitrator or 1 is a general rule in equity, that, where it appears that 
bury. e an arbitrator or umpire is in the leaſt intereſted in the mat- 
| ters in controverſy, the award ſhall be ſet alide. Compl. Arb. 
nor receive large If an arbitrator receives any conſiderable ſum of money, 
prcients. or any other preſent which may be conſtrued a temptation 
to act corruptly,. it is a ſtrong preſumption of partiality ; 
but the ſum or preſent muſt be proved to be fo exorbitant 
as to induce the court to believe that it biaſſed their judg- 
ment. Compl. Arb. 16. 8 | 
Award vitiated And, in ſome inſtances, where nothing has been given, 
by one party and one of the parties paid the arbitrators for their trouble, 
aying the and the other not contributing his ſhare, has vitiated the 
award; as in the caſe of Shepherd and Brand, T. 7 G. 2. 
On a rule to ſhew cauſe why an award ſhould not be ſet 
aſide, one exception was, that, before making the award, 
each of the arbitrators inſiſted upon three guineas, to be 
paid by the two parties for their trouble and expences z 
that the defendant refuſed to pay his moiety, whereupon 
the plaintiff paid the whole money. By the court : where 
arbitrators, though of the moſt unexceptionable characters, 
take money of one of the parties ſingly, whether for 
charges or any thing elſe, before, making their award, as 
this is a matter of ſo tender a nature, that even the appear- 
ance of evil is to be avoided, and this practice may be of 
dangerous example, it is ſufficient cauſe to ſet aſide the 
award; for if this ſhould be ſuffered, it would be hard to 
diſtinguiſh what is corruption. 2 Barnardiſt. 463. Caſ. in 
the time of lad Hardwicke, 54. _ | . 
Of appointing An award is to receive a liberal conſtruction, and to be 
time and place governed by the intent of the, arbitrators, where no incon- 
venience ſhall enſue, If the arbitrators award a thing to be 
done, it may be proper for them to appoint a time and 
place for doing it; and the party who would take advantage 
of it, muſt ſhew that he has done what was requiſite on his 
part: but if a thing is to be done generally, without men- 
tioning time and place, it ſhould be done immediately. 
2 Brown, 311. | | 
| When 
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When a ſubmiſſion is by rule of court, it is neceſſary to 

make a perſonal demand of the thing awarded; and the 
rty muſt make affidavit of ſuch demand, before he can 

—. an attachment. 1 Salt. 83. | | 
If there be an obligation to ſtand to an award, each 


ought to perform it on his part, at the peril of his obliga- 
tion, 21 Hen. 7. 28 b. | | BY 
Arrack. See SPIRITUOUS LIQUORS. | 
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Arraigument. 

THE learned Spelman is of opinion that arraign ſhould arraignment, ' 
be written arrame, from arramare, and that from the what it is. 

old French arramir but this muſt be a miſtake, for in the 
Regiſter no ſuch word appears as arramare; and in all the 
_ writs of affize it is arrainavit. It is the ſame in the year- 
books, and in Fitzh. Nat. Brev. The true definition is 
from the French arraiſonner, i. e. ad rationem ponere, to 
call a man to anſwer in due form of law. IS 
 Arraignment, ſays lord Hale, is nothing more than the 

calling the offender to the bar of the court, to anſwer the 
matter charged upon him. 2 HFH. H. 216. 
When an offender comes into court for is brought in by 

proceſs, ſometimes'of capias, and ſometimes of habcas cor. 
pus, directed to the gaoler of another priſon ; the firſt; thing 

that follows thereupon is his arraignment. 2 H. H. 216. 
We learn from the ſame great authority, that the priſoner. Priſoner to be 
on his arraignment, though under an indictment of the, arraigned with- 
higheſt crime, muſt be brought to the bar without irons, t ons. 
and all manner of ſhackles or bonds; unleſs there be a 

r of eſcape, and then he may be brought with irons. 

2 H. H. 219. | * 

There is no neceſſity that a priſoner, at the time of his Holding up his 
arraignment, ſhould hold up his hand at the bar, or be band not neceſ- 
commanded ſo to do; this being only a ceremony for 7» 
making known the perſon of the Andes to the court, and 
if he anſwers that he is the ſame perſon, it is ſufficient. 

2 Haw. 308. | | 

The pleas upon arraignment are either the general iſſue, 

not guilty, plea in abatement, or in bar ; and the priſoner 

_ demur to the indictment ; or he may confeſs the fact, 

and then the court has nothing more to do than to proceed 


to judgment againſt him. 3 Inſt, Y 


Arreſt. 
If the priſoner ſtands mute on his arraignment "ey nt 
and execution. may be awarded comedy the court, 2 


manner as if he had been « dy * or nme by 
20 G. 3. c. 20. 


Arreſt. 


A RRE S is derived from the French word arrefler to ſtop 
or ſtay, and ſignifies a reſtraint of a man's perſon, de- 
priving him of his own will and liberty, and binding him to 
become obedient to the will of the law: whence it may be 
called the beginning of impriſonment. Cowel. Lamb. 93. 
Arreſt in criminal cafes, which is all that can 1 properly be 
treated of here, may be thus ages. 


2 Ibo are and who are not liable 10 Are, 
II. What Cauſes of Suſpicion will Juſtify an ne 
III. Who ſhall and may arreſt. 
TV. Regulations concerning the Manner of an gere. * 
J. How the Perſon rg! is to be diſpoſed . 3 


I. Wh are and who are not lible to Arr . 


By the 12 JF. c. 3. peers of the realm and members of 
liament may not be arreſted, unleſs it be in criminal caſes, 
And generally a member of parliament ſhall have the pri- 
vilege of parliament, for himſelf and his ſervants to be freed 
from arreſts : but for treaſon, felony, and breach of the peace, 
there can be no privilege. 4 Iuſt. 24, 25. 
In caſes of peers and corporations, the proceſs is a diftrin- 
gas, for they cannot be arreſted, 3 Salk. 46. | 
A warrant executed againſt any perſon on the Lord's 
Day is void; and the 8 9 it ſnall ſuffer damages, 
as if they had done the ſame without warrant; except in 
* of treaſon, Oy, and breach of the proven 29 C. 2. 


g. 7. |. 6. 
| fo the caſe of K. and Moodbam, H. 2 G. 2. it was held 
that a perſon in execution in the King's Bench, may be there 
charged criminally by a juſtice of the peace's warrant; but 
that no ſuch juſtice can take a priſoner of that court out of 
the cuſtody of the court, and ſend bim to the county gaol. 


Str. 828. 
| IT. What Cauſes of Suſpicion will iti an Arreft. 
— e ſtature of 34 Ed. 3: authoriſes juſtices of the peace 


ſuſpicion. has 


to arreſt all thoſe whom they find by indictment, or by ſuſ- . 
picion, and to put them in priſon. ſ. 4. 
And the cauſes of ſuſpicion, which are generally agreed 
| 1 Lange the arreſt of a perſon for felony, are thoſe which 
ollow : | * | 1 
1. The common fame of the country is held to be ſuſſicient Probable eauſes 
WY : ol ſuſpicion. 
to juſtify the arreſt ; but then it ought to appear upon evi- 
dence, in an action brought for ſuch an arreſt that ſuch fame 
had ſome probable ground. 2 Haw. 76. 5 
2. The living a vagrant, idle, and diſorderly life, with- 
out having any viſible means to ſupport it. Id. 
3. The being in company with one known to be an oſ- 
fender, at the time of the offence, or generally at other times 
keeping company with perſons of ſcandalous reputation. 
2 Haw: 76. 2 Inſt. 52. ey (nf N 
4. The being found in cireumſtances, which induce a 
ſtrong preſumption of guilt; as where a perſon is ſeen coming 
out of a houſe in which murder has been committed, with a 
bloody knife in his hand, or being found in poſſeſſion of a 
part of goods ſtolen, without being able to give a probable 
account of coming honeſtly by them. Ia. FOE 
5. Behaviour which betrays a conſciouſneſs of guilt ; as 
where a perſon accuſed of felony abſconds on hearing that a 
warrant is taken out againſt him, [l. | 
6. The being purſued by hue and cry. II. 
For where a felony is done, and a perſon is purſued upon 
hue and cry, who is not of ill fame, &c. he may be attached 
and impriſoned by the law of the land. 2 Inf. 52. © OD 
- But none of the above mentioned caufes will juſtify the But none will 
arreſting a man for the ſuſpicion of crimes, unleſs a crime Juſtify where 
was actualiy committed: but out of this rule, the apprehend- een com 
ing a perſon upon hue and cry; or ſuch as attempt to com- 
mit a robbery or felony may very well be excepted; for any 
one may lay hold of a perſon whom he ſees on the point of 
committing treaſon or felony, or doing an act which would 
manifeſtly endanger the life of another, and detain him, till 
it may be reaſonably preſumed he has changed his pur- 
pole. 2 Haw. 77. 1 | | 0 
A juſtice of the peace may juſtify the granting a warrant for Juſtice my 
the arreſt of any perſon, upon ſtrong grounds of ſuſpicion of 2 
felony, or miſdemeanor; but he ſeems to be puniſhable, as ion pre Ju a | 
well at the ſuit of the king as of the party grieved, if he 
r any ſuch warrant groundleſsly or maliciouſly, without 
uch a probable cauſe as might induce a candid and impar- 
tial man to /{u/pef the party to be guilty. . 2 Haw. 84. Los farthe 
He who makes the charge ſhould be anſwerable, as in the Herſen who 


caſe of Samuel againſt Payne and others, E. 20 G. 3. The ſhall be a. 


plaintiff ſwerable. 


Arrest. 
plaintiff Samue / brought an action of treſpaſs and falſe im- 
priſonment againſt Payne a conſtable, and two others. The 
facts were theſe: Hall, one of the defendants, charged the 
plaintiff with having ſtolen ſome laces from him, which he 
ſaid were in the plaintiff's houſe. A ſearch warrant was 
granted by a juſtice upon this charge, but there was no 
Warrant to apprehend him. On the ſearch, the goods were 
not found; however, Payne, Hull, and the other defendant, 
an aſſiſtant of Payne, arreſted the plaintiff and carried him 
before a magiſtrate, who upon examination diſcharged him. 
The caufe was tried before lord A{ansfieid, and a verdict » 
found againſt all the three defendants. At the trial, his 
lordſhip, and the counſel on both ſides, looked upon the rule 
of law to be, that if a felony hath actually been committed, any 
man, upon reaſonable probable grounds of ſuſpicion, may Gul 
tify apprehending the ſuſpected perſon to carry him before a 
magiſtrate; but that, if no felony has been committed, the ap- 
prehending of a perſon ſuſpected cannot be juſtified by any 
one. His lordſhip therefore left it to the jury to conſider, 
whether. any felony had been committed. The rule, how- 
ever, was conſidered as inconvenient and narrow; becauſe if 
a man charges another with felony, and requires an officer 
to take him into cuſtody, and carry him before a magiſtrate, 
it would be moſt miſchievous that the officer ſnould be bound 
firſt to try, and at his peril exerciſe his judgment on the truth 
of the charge. He that makes the charge ſhould alone be 
anſwerable. The officer does his duty in carrying the ac- 
cuſed before a. magiſtrate, who is authoriſed to examine, and 
commit or diſcharge. On this ground, a motion was made 
for a new triab; and, after cauſe ſhe un the court held, that 
the charge was a ſufficient juſtification to the conſtable and 
his aſſiſtant, and the rule for a new trial was made abſolute: 
which new trial came on before lord Mansfield, at the fit- 
tings after this term; when a verdict was found againſt Hall 
2 for the other two defendants. Longlas 345. 
a felony | | ; 
hasaQuallybeen But where a felony has been actually committed, a con- 
committed, a ſtable or priyate perſon may, upon information, or probable 
— or cauſe of ſuſpicion, juſtify an arreſt, as in the cafe of Ledwith 
— 8 and Catchpole, E. 23 G. 3. This was an action of treſpaſs 
upon ſuch infor- and falſe impriſonment tried before lord Mansfield at Guild- 
mation as a- 5h. The defendant, who was one of the marſhalmen of 
resfanabe and the lord Mayor of London, pleaded the general iſſue, upon 
probable ground which iſſue was joined. The jury found a verdict for the 
ol ſuſpicion, plaintiff with 20/. damages. And now upon motion for a 
— m new trial, lord Mansfield reported the evidence to have been: 
| that one Smith, who had loſt ſome linens to a large amount, 
brought 


F 


Are. 


| brought one Stevens to the defendant: that Secu: ſaid, that 


one Madox had called a coach and put Smith's bale of goods 


into it at a public houſe : that the plaintiff put his head into 


the coach: that afterwards the coach ſtopped at another 


houſe ; and that the plaintiff met it there: that the defend- 
ant, ſuſpecting the plaintiff to have been concerned in the 


theft, from the circumſtance of his having been twice ſo ſeen 


at the coach, took the defendant on a Sunday to the plaintiff, 


for the purpoſe of having him apprehended: that, when they 


came to him, neither Smith or any other perſon charged the 
plaintiff with a felony : that Smith faid, „1 have loſt ſome 


cloth; but I don't ſay that it was he who ſtole it: I know 


nothing of that; but ſtolen it was: that defendant, being 


aſked by plaintiff what authority he had to arreſt him, pro- 
duced a hanger, and ſaid, That was his authority :”” that 


he then did arreſt the plaintiff, and took him to the Poultry - 


Compter ; from whence he was taken the next day before 
the ſitting alderman, and diſcharged. Peckam ſhewed cauſe 


_ againſt this rule; and inſiſted, that this caſe was very diſ- 
tinguiſhable from that of Samuel v. Payne and others, upon 


the authority of which the defendant had ventured upon 
this application: that that caſe had decided no more, than 


that a peace officer * in _ an arreſt with- 
4 | 


out-a warrant in all caſes, if a charge of felony is made 


upon the priſoner : that here, on the contrary, though both 
_ perſons upon whoſe charge the defendant pretended he came 


to take up the plaintiff were preſent, none was made by 
either; and one of them expreſsly diſavowed the leaſt know- 


i of the plaintiff's criminality : and conſequently that the 
defendant's conduct was as illegal as it was violent and un- 
becoming. Adair ſerjeant, recorder of London, and Da- 


©enport, were in ſupport of the rule for a new trial: and 
Adair admitted, that the preſent caſe had been well diſtin- 


guiſhed from that of Samuel v. Payne; upon the ground of 
which, the rule had been obtained: but inſiſted, that there 


was another ground upon which the rule might well be ſup- 


ported: that in the other caſe it had been decided, that 


where there is a direct charge, a conſtable is juſtifiable, 
though 0 oy had been committed : that here the ground, 


though different, is equally good: for that here there was 
a felony committed, and alſo very ſtrong circumſtances of ſuſe 
picion againſt the plaintiff ſtated to the defendant at the 
time; and in ſuch a caſe a conſtable, acting Bona fide, is, 
without a poſitive charge made, juſtified in apprehending. 


And that the defendant ated bona fide, is unqueſtionable : 
he did not even know the plaintiff, and. againſt a ftranger 
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he could not entertain malice. "Theſe 'circumſtances' were 
therefore, without the warrant of a magiſtrate or an expreſa 
charge, a ſufficient authority for the defendant, à peace - 
Acer; as by the moſt eſtabliſhed law a private per /on is juſ- 
tihed in apprehending upon ſuſpicion, if the party appre- 
hended afterwards appears to have been guilty. Buller, J. 
But, if he acts on ſuſpicion, mult it not, to make it a juſ- 
tification, be a reaſonable ground of ſuſpicion in his own 
mind and- within his own knowledge, and not merely the 
information of others; for, if it is not ſo, he takes upon 
himſelf to judge of the evidence of others; when he ought 
to go before a magiſtrate, who is the proper judge. Lord 
Mansfield: How are felons in general taken up? From 
_ deſcriptions of them circulated in hand-bills. The defend- 
ant here might be induced to ſuſpect from what had been 
laid before him. Davenport inſiſted, that as this tranſaction 
paſſed upon a Sunday, it was impoſlible to have referred the 
matter to a mapiſtrate, as there is no ſitting alderman on 
that day : and that, if on this day peace officers could not 
on that account act at the ſuggeſtion of others in caſes of 
ſtrong probability, numberleſs felons muſt elude the hands 
of julkice : and he cited Haw. P. C. where it is ſaid, that in 
many Caſes of arreſts “the conſtable may execute his office 
« upon information and requeſt of others that ſuſpect and 
« charge the offenders, nay though it be but with ſuſpicion 
« thereof: and inſiſted, that in the preſent caſe it could 
not be ſaid, that the defendant had ated upon a mere cauſe- 
leſs ſuſpicion, or ſuch as had not a probable foundation. 
Adair now cited Statuta Civitatis Lond. (within which the 
arreſt was made) as directly applicable. The preamble 
ſpeaks of miniſters of juſtice ; and it then proceeds, that 
they ſhall not be liable, &c. for apprehending or impriſoning 
rſons ſuſpected of felony, unleis malice ſhall be proved. 
But the court hardly ſeemed to notice it. Peckham now in- 
ſiſted, that, even in the view in which the queſtion was 
placed by the argument vn the other fide, if miniſterial 
- officers might in theſe cafes at their 7 exerciſe a diſ- 
eretion, the jury who were the proper judges of the fact of 
intent and malice, had pronounced that there was here no 
juſt cauſe of detainer. Buller, J. This is a queſtion of 
conſequence, and will require ſome conſideration. I think, 
that, if we were to ſay that a conſtable is juſtifiable in this 
' caſe, we ſhould go the length of ſaying, that he is to ſome 
purpoſes a judicial officer ; which is going farther than has 
ever yet been adjudged. It would be to allow a conſtable 
to examine witneſſes, act upon their teſtimony though he 
| | | Cannot 


— 


* 
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cannot adminiſter an onth.jand judicially to.conclude, whe- 1 — 
ther there is or is not a reaſonable ground of ſuſpicion; and 
this might be attended with danger. Where a poſitive 
charge is made, the party making it is obliged to follow it 
| up. with a proſecution, or is himſelf liable to an action. In ſuch 
caſe the conſtable is merely miniſterial, and bound to take 
= the party up and carry him before a magiſtrate. The ma- 
| giſtrate muſt then examine into the matter upon oath, which 
the conſtable cannot do. //illes, J. A felony is commit- 
ted. The priſoner looked into the coach, where the ſtolen 
were depoſited at the time, and afterwards met the 
coach, where it ſtopt. Then called upon as the conſtable 
was to act, and under ſuch ſtrong circumſtances of ſuſpicion, 
I think it, became his duty ſo to act; and that there ought to 
be a new trial. Lord Mansficld : The firſt queſtion is, 
whether a felony has been committed or not ? And then the 
fundamental liſfintion is, that, if a felony has actually been 
committed, a private perſon may as well as a peace officer 
arreſt : if not, the queſtion always turns upon this, was the 
arreſt bona fide z was the act done fairly and in purſuit of an 
offender, or by deſign or malice and ill will? Upon a high. 
way robbery being committed, and alarm ſpread, and particu- 
lars circulated, and in the caſe of crimes {till more ſerious, 
upon notice given to all the ſea-ports, it would be a terrible 
thing, if under probable cauſe an arreſt could not be made : 
and felons are uſually taken up upon deſcriptions in adver- 
tiſements. Many an innocent man has and may be taken 
upon ſuch ſuſpicion ; but the miſchief and inconvenience to 
the public in this point of view is comparatively nothing. 
It is of great cmonſequence to the police of the country. I 
ö think there ſhould be a new trial. Per lord Mansfield and 
= M/s J. Rule abſolute. The new trial came on at the 
| ſittings after this term, when a verdict was found for the 
defendant. Caldecoti's Rep. 291. 


III. Who ſhall or may arre. 


All perſons who are preſent when a felony is committed, Who are bound 
i or a dangerous wound given, are bound to apprehend the to apprehend 
[| © offender, on pain of being tined and impriſoned. 2 Haw. 74. — 
And every private perſon is bound to aſſiſt an officer who 
demands his help for the taking of a felon, or the ſuppreſſing 


| * my 2 Haw. 75. | | | 
By the 17 G. 2. called the vagrant act, every private per- 
ſon may apprehend beggars and va rants. ON e 3 
But as to arreſts for inferior offences, no private perſon f 


can | 
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can arreſt another for à bare breach of the peace after it is 
over; but it is held that a private man may arreſt a night- 
walker, or a common cheat going about with falſe dice, and 
actually caught playing with them, in order to have him be- 
fore a juſtice of the peace; and the arreſt of any other of- 
fender by private perſons, for offences of the like ſcan- 
7 kind, and prejudicial to the public, ſeems juſtifiable. 
| '2 Haw. 77. | | | 
A watchman, A yeutchman may arreſt a night-walker, without any 
_ "warrant from a magiſtrate. 2. Inff. 

a conſtable, Anda conſtable may ex officio arreſt a breaker of the 
peace in his view, and keep him in his houſe, or in the 
ſtocks, till he can bring him before a juſtice. 1 H. HF. 

or _—_— in Alſo if an affray be made to the breach of the king's 

an aflray. of A | | 

| peace, any per /on whatſoever may, without any warrant from 
a magiſtrate, reſtrain any of the offenders, to the end the 
'king*s peace may be kept; but after the affray is ended, 
they cannot be arrefted without an expreſs warrant. 
| ; '2 Infl. 52. | . | 

| 22 4 word A juftice of the peace may, by word of mouth, authoriſe 
any one to arreſt another, who ſhall be guilty of an actual 
*breach of the peace in his preſence, or ſhall be engaged in 

2a riot in his abſence. 2 Haw. 83. Dalt. c. 117. 
- - Hitherto arreſt without a warrant has been treated of; 

what follows is relative to arreſting with a warrant : 
Of warrants. Every warrant ought to be under the hand and ſeal of the 
| Juſtice of the peace, and to ſpecify the day it was made out : 
If it be for the peace or good behaviour, it is adviſeable to ſet 
forth the ſpecial cauſe upon which it is 3 but if it 
be for treaſon or felony, or other offences of an enormous na- 
ture, it is ſaid that it is not neceſſary to ſet it forth, and it 
ſeems to be rather diſcretionary than neceſſary to ſet it forth 


| in any caſe. 2 Haw. 85, _ 8 
To whom uſu- The warrant is uſually directed to the ſheriff, or con- 
ally directed, fable, and they are indidable, and ſubject thereupon to a 
fine and impriſonment, if they negle& or refuſe it. 1 H. 

H. 81. : > Fa 8 
If the warrant be directed to the ſheriff, he may command 
his bailiff, under-ſheriff, or other {worn and known officer, 
to ſerve it, without writing any precept: but if he will 
command another man, who is no ſuch officer, to ſerve it, 
he miſt give him a written precept, otherwiſe falſe impri- 

ſonment will lie, Lamb. 89. 

But every other perſon to whom it is directed, muſt per- 
ſonally execute it, though it ſeems that any perſon may law- 
— The 
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Tue juſtice who iſſues the warrant may, if he pleaſes, di- 


rect it to a private perſon, and it 1 ut he is not com- 
pellable to execute it. 1 H. H. 5 | 


x 


directed to a particular conſtable by name, he may execute 

it any where within the juriſdiction of the juſtice, 2 Haw. 86, 
Where a warrant is directed to two or more jointly, any 

one of them alone may execute it. Dall. c. 169. 

The warrant ought not to be directed to the party, but 

to ſome indifferent perſon to execute it. Zit oath. 
Where one is authoriſed to arreſt a per 


juſtify the breaking open the doors in the following in- 


1. Upon a capias grounded on an indictment for any 


crime whatſoever, or upon a capias from the King's Bench 


or Chancery, to compel a man to find ſureties for the peace, 
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or good behaviour; or even upon a warrant from a juſtice 


of the peace for ſuch purpoſe. 2 Haw. 86. 
2. Upon a capias utlagatum, or capi 


action whatſoever. Id. | : Fe 

3. Upon a warrant of a juſtice of the peace for the levy- 
ing of a forfeiture in execution of a judgment, or conviction 
for it, grounded on any ſtatute which gives the whole, or 


but part of ſuch forfeiture, to the king, and authoriſes the 


Juſtices of the peace to give ſuch judgment on conviction 


for it. 1d. | „„ 
4. Where a forcible entry, or detainer, is either found by 
inquiſition before juſtices of the peace, or appears upon their 


view. Id. 


ro fine, in any 


Where a warrant is generally directed to all conſtables, Where gen 
no one can execute it out of his own precinct: but if it be ly 


n, who ſhelters In what caſes 
doors may 


himſelf in a houſe, if entrance be denied, the officer may brake — 


5. Where one known to have committed a treaſon or Treaſon or fe- 


felony, or to have given another a dangerous wound, is pur- 
ſued either with or without warrant by a conſtable, or pri- 
vate perſon : but where one lies under a probable /u/p:cion 
only, and is not indicted, it ſeems the better opinion at this 
day, that no one can juſtify the breaking open of doors in 
order to apprehend him. Id. fn 


6. Where an affray is made in a houſe, in the view or Aﬀrayi 
hearing of a conſtable, or where thoſe who have made an 


- affray in his preſence, fly to a houſe, and are immediately 
purſued by him, and he is not ſuffered to enter, in order to 
ſuppreſs the affray in the firſt caſe, or to apprehend the af- 
frayer in either caſe. Id. GG 


2 Wherever a perſon is lawfully arreſted for any cauſe, Eſcaping from 


lony. 


% 


afterwards eſcapes and Oo himſelf in a houſe, 1. "_ 


. | V at 


Piorderly 8. If there be a diſorderly drinking or noiſe in a houſes 
, at any unſeaſonadle time of night, eſpecially in inns, taverns, 


trance, and being refuſed, may break open the doors, to ſee 
and . the diſorder. 2 H. HF. 95: \ 


made the ſuggeſtion is puniſhable. 2 F. H. 151. 
And, as he may break open ſuch perſon's own houſe, fo 
much more may he break open the houſe of another to take 


then he muſt at his peril ſee that the felon be there ; for if 
the felon be not there, he is a treſpaſſer to the ſtranger 
| | whoſe houſe it is. 2 H. H. 117. 3 ER 
To find ſurcties 10. An officer may break open doors upon a warrant 
lor the peace. from a juſtice of the peace, to find ſureties for the peace or 
good behaviour. 2 Haw. 86. 2 HF. H. 117. For where 
a miniſter of juſtice comes armed with proceſs founded on 
the breach of the peace, the party's own houſe is no ſanc- 
tuary for him: the juſtice which is due to the public muſt 
ſuperſede every pretence of private inconvenience. Fe,. 319. 
In all theſe cafes, if an officer enters a houſe to ſerve a 
Warrant, the doors being open, and afterwards the doors are 
locked upon him, he may break them open in order to re- 
gain his liberty. 2 Haw. 87. 2 
But it ſeems that he who arreſts as a private man barely 
upon /uſpicion of felony, cannot juſtify the breaking open of 
doors to arreſt the party ſuſpected; but he does it at his 
peril, that is, if he really be a felon, then it is juſtifiable ; but 
if he be innocent, though upon a reaſonable cauſe ſuſpected, 
it is not juſtihable. 1 H. H. 82. 20% 3 
For it is only a thing permitted to private perſons to ar - 


it; and therefore they cannot break open doors; but a 
conſtable is puniſhable if he omit it, upon complaint. 
| 2 H. F. qa. | 2 1 

1 In the caſe of breaking open doors, in order to apprehend 

offenders, it is to be obſerved that the law does not allow of 
ſuch extremities, but in caſes of neceſſity; and therefore, 
that no one can juſtify the breaking open another's door 
to make an arreſt, without firſt ſignifying to thoſe in the 
houſe the cauſe of his coming, and requeſting them to give 
him admittance. 2 Harb. 86. | 


IV. Regulations concerning the Manner of an Arreſt. 


When an officer receives a warrant directed to him, he 
ought 


or alehouſes, the conſtable, or his watch, demanding en- 


Warrant to n a warrant to ſearch for ſtolen goods, the doors 
_— lor ſt len may be broke open if the goods are there; and if they are 
8 not there, the conſtable ſeems indemnified; but he who 


him; for ſo the ſheriff may do upon a civil proceſs: but 


reſt for ſuſpicion, and they are not puniſhable if they omit _ 


* aA —— 
— —]— — — 
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| Arreſt; vg \ TE ; 
- ought with all ſpeed and oy to find out the party, and 
then to execute the warrant. Dalt. c. 169, : 
It is a very high offerice to oppoſe a perſon lawfully en- 
deayouring to arreſt another for treaſon or felony : and it 
ſeems that any one. who ſo oppoſes an arreſt for treaſon, of 
which he knows the party to have been guilty, is thereby 
uilty of the treaſon ; and chat he who oppoſes an arreſt for 
Hoy: is an acceſſary to the felony. 2 Haw. 121, 
| An arreſt in the night is good, both at the ſuit of the 
Ling and of the ſubject, as the party might otherwiſe eſcape, 
Co. 66. | GE | 
: A juſtice of the peace may lawfully grant a warrant for 
apprehending or arreſting perſons charged with treaſon, fe- 
lony, premunire, or any other offence againſt the peace z 
. and, generally, wherever a ſtatute gives one or more juſtices 
of the peace a juriſdiction over any offence, any one juſtice 
may, by his warrant, cauſe ſuch offenders to be arreſted 
and brought before him. 2 Haw. 84. _ | 


A gteat offence = 
lawful arreſts 


And by the 24 G. 2. c. 55. it is enacted, that conſtables Offenders may 


and others may, on having the warrant indorſed by a juſtice 
in another county, into which an offender ſhall have eſcap- 
ed, arreſt ſuch offender in ſuch other county, and take him 
before the juſtice who indorſed the warrant, or ſome other 
juſtice of ſuch county, if the offence is bailable, to find bail; 
or carry him back again before a juſtice in the county from 
whence the warrant firſt iſſued. 1 wat | 


e taken in an- 
other ccun:y. 


And any juſtice, or the ſheriff, may take of the county Of afſ:mbling a 
any number that he ſhall think meet, e. arreſt, and PD comitatis, 


impriſon traitors, murderers, robbers, and other felons; or 
ſuch as break, or go about to break or diſturb the king's 
peace; and every man, being required, ought to aſſiſt and aid 
them, on pain of fine and impriſonment. Dat. c. 171. 
Baut it is not juſtifiable for a juſtice, ſheriff, or other of- 

ficer, to aſſemble the poſſe comitatus, or raiſe a power or 
__ people, upon their own heads, without juſt 
Cauie, . | | | 


But where ſuch juſtice, Kc. is juſtifiable in taking the Ofwhomit hall 
power of the county, it ſeems they may command the aid be compoſed. 


and attendance of all knights, gentlemen, yeomen, huſband- 
men, labourers, tradeſmen, ſervants, and apprentices ; and 
of all others being above the age of fifteen years, and able 
to travel. Id. | an Ew 
Women, eccleſiaſtics, infirm, and decrepid perſons, are, 

however, excuſed. Id. 18 
Such juſtice, ſheriff, or other officer, may aſcertain the 

number to attend them, and direct how they are to be armed 


or equipped, 1d, 
8 M 2 . Ip 


\ 
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_ arreſt, or bein 
him it is murder. 2 HF. H. 117. 
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11 there be 2 warrant" againſt à perſon, for a treſpaſs or 
breach of the peace, and he flies and refuſes to yield to the 
g taken makes his eſcape ; if the officer kills 


D 


But if he ſhould, either upon the attempt to arreſt, or af- 
ter the arreſt, aſſault the officer, to the intent to make his 
eſcape from him, and the officer, ſtanding upon his guard 
kills him, this is no felony ; for he is not bound to go back 
to the wall as in common caſes of /e defendendo, for the law 
„ Rn aa road 8 

So if a warrant iſſues againſt a perſon for felony, and 


either before arreſt, or after, he flies and defends himſelf with 


Neceffary 


Conſtable wich- Þ 


* out WatrrTalt, * 


ſon may arreſt a felon, and | 
not be taken without being killed, it is excuſable in this 


ſtones or weapons, ſo that the officer muſt give over his 


purſuit, or otherwiſe cannot take him without killing him, 
if he kill him it is no felony. And the ſame law is for a 


conſtable that does it by virtue of his office, or on hue and 
. cry. Id. | - 


But it is neceſſary that the followin cautions ſhould be 


attended to by the officer. 1. He muſt be a lawful officer; 


or there muſt be a lawful warrant. 2. The ſhould 
have notice of the reaſon of the purſuit, 4 1 — a 
warrant is againſt him. 3. It muſt be a caſe of neceſſity, 
and that not fuch a neceſſity as in the former cafe, Where an 
aſſault is made upon the officer; but this is the neceflity, 
namely, that he cannot otherwiſe be taken. 2 H. H. 119. 
It 1s obſerved by lord Hale, that, though a private per- 
he ſhould y fo that he can- 


caſe for the neceſſity; yet it is at his peril that the 


be a felon; for, ſhould he be innocent of the felony, the 
killing (efpecially before the arreſt) ſeems at leaſt man- 


laughter ; for an innocent ems is not bound to take no- 

tice of a private perſon's ſuſpicion. 2 H. H. 119. 
A perfon ſworn and commonly known and acting within 
his own precinct, need not ſhew his warrant ; but he ought 
* 


to acquaint the party with the ſubſtance of it. 2 Haw. 


An arreſt without ſhewing the warrant, and without tell- 
ing at whoſe ſuit, until the other demanded it, was held 
legal; and that this need not be done until the party obey- 
ed, and demanded the ſame. Cro. Fac. 485. 4p 

But if a perſon acts out of his n or is not ſworn 
and commonly known, he muſt ſhew his warrant, if de- 


manded. 2 Haw. 85, 86. © 


And if he refuſes to ſhew his warrant, the party may 
ake reſiſtance, and need not obey it. Dall. c. 169. 
Where a conſtable bas no watrant, and acts by virtue A 


1 
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his office, as a conſtable, he need only notify that he is b —_— 
conſtable, or that he arreſts in the king's name. 1 H. H. 


3 i ſcems clear that an arreſt, wage made by a con- Conſtable ſuf- 4 
ſtable without a warrant, cannot be made good by a war- fering offender 9 
rant taken out afterwards. It has alſo been held, that if a to 89 e. 
conſtable, after he has arreſted the party by virtue of a 
warrant, ſuffer him to go at large, on his promiſe to return 
at a certain time; and find ſureties, he cannot afterwards ar- 
reſt him by virtue of the ſame warrant. But if the party 
does return, and put himſelf again under the cuſtody of the 
conſtable, it ſeems probable that the conſtable may law- 
fully detain him, and bring him before the juſtice jn pur- 
ſuance of the warrant. Tits point, however, does not ap- 
pear to be clearly ſettled. 2 Haw. 81. | 
Hut if a perſon ſhall eſcape, after being arreſted, the of- 
| ficer upon freſh ſuit may take him again and again, as often 
as he eſcapes, even 4f he ſhould be out of view or fly into 
another town or county. Dalt. c. 169. | MIL 
Bare words will not make an arreſt, without laying hold Bare words n& 
of the perſon, or otherwiſe confining him: but if an officer an arreſt. 
comes into a room, and tells the party he arreſts him, and 
locks the door, this is an arreſt : for he is in the cuſtody of 
pare 1 Salk, 79. Caſ. in the time of lord Hard- 
Wicke, 301. A; e ye GY 4 Kg | 
In the caſe of a warrant of diſtreſs, iſſued by a juſtice Arreſt by war- , ” 
of the peace, for levying a pecuniary forfeiture, the ſtatute aut of diſtreſs, 
of the 27 G. 2. c. 20. ſpecially provides, that the officer | 
executing. the ſame, ſhall, if required, ſhew his warrant 
to the perſon whoſe. goods are diſtrained, and ſhall ſuffer * 
\ copy thereof to be taken. „ „„ 


TIL. How the Perſon arrefted is to be diſpoſed of. Ke 


| If an officer has made an arreſt by virtue of a warrant, Officer: ty. 
| he is forthwith to bring the party according to the direc- after an arreſt. 
| tion of the warrant: if it be to bring the party before the 1 
juſtice who granted the warrant, then the officer is bound e 
to bring him before dee . but if the warrant be : 

i 


to bring him before any juſtice of the county, the officer 


may bring him before what juſtice he thinks fit, and not in WEED 
the election of the priſoner. 1 HF. H. 582. 2 H. F. 120. | 
But if it be at an unſeaſonable hour, as in or near the 
night, ſo that he cannot attend the juſtice, or if there be 
dunger of a preſent reſcue, or if the party be ſick, he may © 
| ETA £5 M4 85 ſecure 


ſecure him in the ſtocks, or in an houſe, till the next day, 
or till it may be a proper time to bring him. 2 H. H. 120. 
And when he has brought him to the juſtice, he is in 
law {till in the officer's cuſtody, till the juſtice ſhall diſ- 
Charge, bail, or commit him. 2 H. H. 120, 
Conſtable rot It is however ſaid, that the conſtable is not obliged to 


obliged to re- return the warrant itſelf, but may keep it for his own juſti- 
| turn che war- fication, in caſe he ſhould be queſtioned for what he had 


TO done, but only return what he has done upon it. Lord 
12 Raym. 1196. N | 

proved by in- And this ſeems ſtrongly: implied in the 24 C. 2. c. 24- 
cation, J. 6. wherein it is enacted that no action ſhall be brought 


againſt any conſtable or other officer, till demand has been 
made of ſuch conſtable, &c. of the peru/al and copy of the 
warrant under which he acted. And it is evident that the 
conſtable cannot grant a peruſal or copy of the warrant 
without having it in his euſlod . | 
Fees to be taken By the 23 H. 6. c. 10. no ſheriff ſhall take for an arreſt 
on an arreſt, more than 204, and the bailiff who makes the arreſt 
more than 4. on pain of 40/. half to the king, and half 
to = who will ſue; with treble damages to the party 
injured, | 7 | 
On this ancient ſtatute may perhaps be founded the cuſ- 
tom, in many places, of giving 4d. to the conſtable with 
the. Warrant, for his trouble in executing the ſame; which 
at that time might be a reaſonable ſatisfaction ; four pence 
then being worth more than ten times that ſum at preſent, 
. 9 15 xo of + bt | ting 57 
a conſtable, or his watch, has arreſted a rs, or 
| —— * perſons drinking in an alehouſe diſorderly, at any unſenfonable 
_ the ſtocks, &c, time of night, he may put the perfons in the ſtocks, or in a 
| priſon, if there be one in the vill, till the heat of their paſ- 
ſion or intemperance is over, though he deliver them af- 
28 or till he can bring them before a juſtice. 2. 
95. , 
: If a private perſon has arreſted a felon, or one ſuſpected 
— 22 of felony, he may detain him in cuſtody till he can reaſon- 
Jon; ably diſmiſs himſelf of him; but he ſhould, with all con- 
venient ſpeed, adopt ane of the three following methods: 
how to diſpoſe 1. He oy take him to the common gaol; but that is 
of him. now ſeldom done. 1 H. H. 589. 2 H. H. 77. 
| 2. He may deliver him to the conſtable, who may either 
take him to a gaol, or to a juſtice of the peace. 1 H. 
H. 589. Or, 5 N | i f-5 


3. He 
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3. He may take him immediately to a juſtice of the peace. e 
1 H. H. 589. N 
By the 25 G. 2. c. 36. /. 11. the court may order the 


expence of proſecuting a felon to be paid by the treaſurer 
of the county. | | | 
And by the 27 G. 2. c. 3. . 3- the court may alſo order 
the expence of the attendance of the poor witneſſes to be 
paid by the treaſury of tha county. | | 
Prion is a place of reſtraint for the ſafe cuſtody of a 
perſon to anſwer — action perſonal or criminal, Co. 
Litt. J. 3. c. 7. ſ. 438. 1 8 et 
And by the 22 & 23 C. 2. c. 20. priſoners for debt and 
felony ſhall not be kept in the ſame room, on pain that 
every ſheriff and gaoler offending in this particular ſhall 
loſe their reſpective offices. "8 


—_— 


Arreſt of Judgment. 

O move in arreſt of judgment, is to ſhew cauſe _ Arreſt of judg- 
judgment ſhould be ſtayed, notwithſtanding a verdict ment what. | 
iven, | Hetil = 
Judgment may be arreſted, for good cauſes, in criminal 
caſes as well as civil, if the indictment be inſufficient, &c. 
3 nfl. 210. bs 4 2 Tots 4463 

On motion in arreſt of- judgment, if the court be di- 
vided, two judges againſt two, the plaintiff muſt have his 
Judgment ; unleſs a rule be made at firlt to ſtay all proceed- 
ings, until the court otherwiſe order, &c. 2 Lill. Abr. 118. 


| Arſon. See BURNING. 


Atllauit and Battery. 
I. What is an mult. nb 5 


1 II. What is Battery. 
| LI. When they are juſtifiable. 


| V. How puniſhable, . g | + * 
' 777 ß 
l SSAULT is derived from the old Latin word efſultt's, Derivation of 


| | bi +. att ſcaping on; or from the French verb aſſailer, to attach, affault. 
'F and ſignihes an attempt or offer, with force and violence, to 


Aſſault does not 
. Sua.r 
1 every battery includes an aſſault; therefore on an indict- 


every battery 
an atiault. 


Aſſault and 
falſc impriſon- 


mcuat, 


Allault and Battery. 
do a corporal hurt to another; as by ſtriking at him with or 
without a weapon; or preſenting a gun at him at ſuch a diſ- 
tance, that if it had been fired it might have wounded him; or 
pointing a'pitchfork at him, ſtanding within the reach of it; 
or by holding up one's fiſt at him; or by any other ſuch like 
done in an angry threatening manner. 1 Haw. 133. 
Hence it clearly follows that a perſon: may be found 
guilty of the aſſault, and yet acquitted of the battery: but 


ment of aſſault and battery, in which the aſſault is ill laid, 
if the defendant be found guilty of the battery it is ſuf- 
hcient. 1 Haw. 134. "$4550 it 

A. laid his hand on his ſword, and ſaid, F it were not 
aſſize time I would not take ſuch language from you : this is 
no aſſault; for it is plain that he did not deſign to do him 
any corporal hurt at that time, and a man's intention muſt 
operate with his act in conſtituting an aſſault. 1 Mod. 3. 

It ſeems at this day agreed that no words whatſoever, be 
they ever ſo provoking, can amount to an aſſault, notwith- 


ſtanding the many ancient opinions to the contrary. 1 


In an action for an aſſault and falſe impriſonment, M. 29 
G. 3. Finey and Wife againſt Trueman, it appeared by the 
evidence on the part of the plaintiffs, that Mrs. Finey 
called on the defendant, Mr. Trueman, on the 25th of 
July, 1789, for the purpoſe of receiving of him four pounds 
ſixteen ſhillings and eight-pence, being money due to her 
huſhand for work done for the defendant as pocket- book 
maker: that the defendant declined paying her at that 
time, alledging that his wife was gone to the banker's, and 


that ſix o'clock was the hour on which ſhe was to return, 


and then the money ſhould be paid ;—this was at four 
o'clock on Saturday afternoon : that Mrs. Finey fat upon 
the ſtep of the defendant's door, was eating currants, but 
behaved very quietly and very civilly ; 8 
which the defendant thought fit to ſend for a conſtable, a 

to charge her with having created a riot and diſturbance at 
his door, and diſturbed him in the quiet poſſeſſion and 
habitation of his dwelling-houſe: that Mrs. Finey only 
ſaid to the defendant, « Pay me my bill ;—-I want no 


more; and knocked once at the door. The defendant 


cauſed her to be ſent to the Compter. Another witneſs 
bore teſtimony to the peaceable behaviour of Mrs. Finey, 


and to the lordly demeanor of the defendant ; and that the 


defendant's own witneſs before the lord mayor contradicted 
the tale which he there told, when he exhibited his e 
. pant 
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plaint againſt Mrs. Finey. The defendant's ſervants appear- 
ed, and gaveevidence of Mrs. Finey's behaviour, which they 
repreſented as being improper. Mr. Mingay obſerved, that 
the behaviour of the defendant was barbarous ; that it was 
natural for Mrs. Finey to apply on Saturday afternoon for 
the money which was due for the labour of her huſband ; 
rhaps her dinner on Sunday might depend on her receiv- 
ing that money; and it would be hard indeed, if, inſtead + 
of being paid, ſhe was ſent into priſon without obtaining 
redreſs. He believed the defendant to be a proud over- 
bearing fellow, who thought he was eatitled to do what he 
leaſed with thoſe who had the misfortune to work for him : 
hoped the jury would give a good leſſon out of the ſchool 
of humanity. rd Kenyon obſerved, that the defendant's 
behaviour, as it appeared by the evidence, was unjuſti- 
fiable. His lordſhip alſo informed the conſtable, that he 
had no power to take any perſon into cuſtody in the day 
time, merely becauſe any ignorant perſon ſhould think fit to 
make a charge: the conſtable was not juſtifible in theſe: | 
caſes to take any perſon- into cuſtody without a warrant, \ 
unleſs he ſaw ſuch perſon in the act of breaking the peace: 
if he ſhould do fo _ he might get into a ſcrape. With 


% 


_ reſpeQ to the d „ his lordſhip ſaid there was no pre- 
tence or apology for ſuch _— and imperious behaviour; 
the jury would do well to give ſuch damages as might ope- 


rate in future to prevent ſuch improper behaviour, and to 

teach men of ſuch diſpoſition as the defendant, to have a 

little lefs pride and more feeling. The jury gave a verdift 
for the plaintiff, damages 5/. MS. Caſe. 


II. What is Battery. 


Battery, from the French battre, to flrike, or from the Derivation of 
Saxon batte, a club, ſeems to be when any injury whatever, battery. 
however ſmall or inconſiderable, is actually done to the 
pr of a man, in an angry or revengeful, or rude or inſo- 
lent manner, as by ſpitting in his face, or any way touch- 
ing him in anger, or violently juſtling him out of the way, 
or the like, 1 Haw. 134. 6 Med. 149. 172. „55 
But to lay one's hand gent on another, whom an of- What is not 
ficer has a. warrant to arreſt, and to tell the officer that this battery 


is the man he wants, is not a battery. 2. Ro“. Abr. 546. 

1 Haw. 134. n 
So if two conſent to play at cudgels, and one happens to 
hurt the other, as their intent was lawful and commendable, 
e in 
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1 a 


auts, 


as acting in 
0322's OWA de- 
fence, 


or again? 
eats, 


or refuſing to 
quit à perſon's 
houie, 


Several other 
Jultiacations. 
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- 


in promoting courage and activity, it does not ſcem to 


amount to a battery. 


III. When Aſaavlt and Battery are juſtifiable. ' 


It ſeems clear that a man may juſtify an aſſault in defence 
of his perſon, or of his wife, or maſter, or parent, or child 
within age; and even a wornding may be juſtihed in, de- 
fence of his per/or, but not of his polieſions. 3 Salt. 46. 

And where a man, in his own defence, beats another who 


firſt aſſaults him, he may take advantage thereof, both upon 


an indictment, and upon an action; but with this differ- 
ence, that on an indictment he may give it in evidence upon 
tue plea of not guilty, but on an action he mult plead it 
ſpeciaily. - 1 Haw. 134. an 

A perſon may juſtify an aſſault and battery of another 
who {hall threaten or allault him, and attempt to beat him 
from his lawful watercourſe or highwWay. PI. 42. 

Or, if a perſon comes into my houſe, and refuſes to go 
out, I may juſtify laying hold of him, and turning him out. 
3 Black}i. 120. ; $36 „1 1103 | | 
If an officer, having a warrant againſt, one who will not 
ſuffer himſelf to be arreſted, beat or wound him in the at- 
tempt to take him, he may juſtify it; ſo if a-parent in a 
reaſonable manner chaſtiſe his child, or a ſchoolmaſter his 
ſcholar, or a gacler his priſoner, or even a huſband his 
wife; or if one confine a friend who is mad, and bind him 
and beat him in ſuch a manner as is proper in his circum- 
ſtances; or if a man force a ſword from one who offers to 


kill another; or if a man fight with or beat one who at- 


Aſſaults are 

ſubject to an 

act ion, ox indict- 
Dent. 


on the trial. 43 Eliz. c. 6. 22 & 23 C. 2. c. 9. / 136. 
: : : | B 


tempts to kill any ſtranger ; in theſe caſes it ſeems the 
party may juſtify the aſſault and battery. 1 Haw, 130, &c. 


I. How puniſhable. | 


The wrong-doer is ſubject both to an action at the ſuit of 
the party (as in the caſe of Finey and wife again Trueman, 
under the title Aſſault), wherein he ſhall render damages; 
and alſo to an indictment at the ſuit of the king, wherein he 
ſhall be fined accorcing to the heinouſneſs of the offence. 
1 Haw. 134. ln 

But on an action of affault and battery, where the jury 
ſhall give leſs than 40s. damages, the plaintiff ſhall have no 
more coſts than charges, unleſs the judge ſhall certify on 
the back of the record that an a&ral battery was proved up- 
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Allizes. 171 

By the 6 G. c. 23. it is enacted, that if any perſon ſhall Aﬀault within- 
wilfully and maliciouſly aſſault any perſon in the public roar Ys ol | 
ſtreets or highways, with an intent to tear, ſpoil, cut, burn, how puniſhable. 
or deface, and al tear, ſpoil, cut, burn, or deface the | 7 
garments or cloaths of ſuch perſon, the perſon offending, Tn 
being thereof lawfully convicted, ſhall be adjudged to be ; 5 
uilty of felony; and the courts before whom ſuch offender 
thall be tried, ſhall have the power of tranſporting ſuch 
felon for ſeven years. . iI] 1 

And by the 7 G. 2. c. 21. aſſaulting with an intent to 
rob is made felony and tranſportation. . | : 

Aſſaulting a'privy-counſellor, in the execution of his of- Afaulting a 
 fice, is felony without benefit of clergy. 9 Aun. c. 16, Pr counſellor. 
By the 8 & 9 W. c. 11. (intitled, An att for the better | 
preventing frivolous and vexatious ſuits), it is enacted, that, 
where there are ſeveral defendants to any action of aſſault, 
&c. and one or more are acquitted, the perſon or perſons fo 
acquitted: ſhall recover coſts of ſuit, unleſs the judge certify 
that there was a reaſonable cauſe for making ſuch perſon or 
perſons a defendant or defendants in ſuch action, | 

A private aſſault, not being a common nuiſance, as all af- 
frays are, is not inquirable in the leet. 1 Haw. 135. 
An aſlaulting or threatening a counſellor at law, or at- 
torney employed in a cauſe againſt a man; or a juror giv- 
ing verdict againſt him; or his adverſary for ſuing him, &c. 
is puniſhable on an indictment, by fine and impriſonment, 
for the contempt. 1 Haw. 58. * | <q 
Thbe defendant in an action of aſſault and battery, is ex- Defcndant ex. 
onerated on the death of the party injured. The plaintiff 2 * 
declared, that on ſuch a day the defendant aſſaulted and beat — 

his wife: this action was brought by the huſband after the 
death of his wife, and it being a perſonal wrong, is dead 
with the perſon ; and if ſhe had been living, the huſband 
alone could not have had the action, becauſe damages 
would ſurvive to the wife. Yelv. 8g, 12 5 


e 
THE term aſſie, from the French aſſu, in © By 
5 Y | rench aſſis, in our ancient an 
T books, is defined to be an aſſembly of knights, and other 88 
ſubſtantial men, with the bailiff or juſtice, in a certain place 
and at a certain time appointed. Cuſtem Normand. c. 24. 
This word is properly derived from the Latin verb a/jideo, 
10 fit together; and is alſo taken for the court, place, or 
| Z time 
„ Wh. 
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on Aſlizes. 
time when and where the writs and proceſſes of aſſize are 
taken, Theſe writs were formerly very frequent; but 
men's poſſeſſions are now more caſily recovered by eject- 
ments and the like: the judges however have ſtill in their 
circuits a commiſſion of exciſe, directed to themſelves and 
the clerk of aſſize, to take aſſizes, and to do right upon 

ſuch writs. * 

England divided With reſpect to the general aſſize, all the counties of Eng- 
into fix circuits. and are divided into fix circuits, and two judges are aſſigned 
by the king's commiſſion to every circuit, who hold their 
aſſizes twice a year in every county, (except Middleſex, where 
the king's courts of record are held, and where his courts for 
his counties palatine are held,) and have five ſeveral com: 

Different com- miſſions, viz. "oa | | 
54 09-9: wg I. A commiſſion of oyer and terminer (to hear and deter- 
bo the Judges. mine) directed to the judges, and many other gentlemen of 
the county, impowering them to hear and determine trea- 
ſons, felonies, and other miſdemeanors, whether the perſons 

be in gaol or not. 158 

2. A commiſſion of general gaol delivery, directed to the 
judges and the clerk of aſſize aſſociate; by which they 
are authoriſed to try every priſoner in the gaol, committed 

for any offence whatſoever; but only ſuch priſoners as are 
in the gaol. . 

3. A commiſſion of aſſize, directed to the judges and clerk 
of aflize, as above-mentioned. 2 

4. A commiſſion or writ of ni prius, directed to the 
judges and clerk of aſſize, by which civil cauſes, brought to 

ö ive in the courts above, are tried in the vacation by a jury 
of twelve men of the county where the cauſe of action ariſes; 
and on return of the verdict of the jury to the court above, 
the judges there give judgment. „ 

5. A commithon of the peace, in every county of the cir- 
cuits ; and all juſtices of the peace of the county are bound 
to be preſent at the aſſizes; and ſheriffs are alſo to give 
their attendance on the judges, or they ſhall be fined. Bac. 
Elem, 15, 16, &c. — 

By the precept for the general gaol delivery, the ſheriff 
is commanded to attend there in perſon, with his under 
ſheriff ; and to give notice to all juſtices of the peace, mayors, 
coroners, eſcheators, chief conſtables, and bailiffs of hun- 
dreds and liberties, that they may be then and there with their 

| rolls, records, indictments, and other remembrances, to do 

uſtices,, &c.to thoſe things which to their offices appertain. © | 

3 at By virtue of which precept all juſtices of the peace, and 

88 others above-mentioned, of the county where the judges have 
their aſſizes, are bound to be preſent : and if they neglect . 
| att 


7 


attend, without lawful impediment, the judges may fine them. | 
Crown Circ. Comp. 4. * A 

Buy ancient cuſtom, or, in other words., the common law Preparations 
of the land, before the arrival of the judges, the high con- for allzes. | 
ſtables iſſue their warrants to the petty conſtables, to make 
preſentments of all offences e at the aſſi zes, to 

furniſh the judges with a general information how the peace 

has been kept; and ſuch preſentments being delivered to 
the high conſtables, are by them delivered into court, form- 
ing a part of the rolls and other remembrances above-men- 

tioned. . | 

Juſtices of aſſize, &c. are to hold their ſeſſions in the chief 
towns of the county,- and their records are to be ſent into 
the Exchequer. 6 K. 2. 9 Ed. 3. 
But by 21 G. 2. c. 12. the ſummer aſſizes in Buckingham- 

ſhire ſhall be held at the town of Buckingham. | | | 
There is a commiſſion of the peace, oyer and terminer, Commiſſion of 
and gaol delivery of Newgate, held ſeveral times in a year e and tem- 
for the city of London and county of Middle/ex, at Juſtice - * for London. 
hall in the Old Bailey, where the lord mayor is the chief ; 
judge. a Fr h | 1 25 | | 
By the 18 Eliz. c. 8. the crown is authoriſed to ap- welch judges. 


point two or more juſtices of aſſize in the ſeveral counties in 
K Oe. | 

But no Engliſpman ſhall be convicted at the ſuit of a 
 Welchman' in Wales, but by an Exgliſb jury. 2 H. 4. c. 19. 

4 H. 4. c. 26. | v | | | : : : N 
By the 19 G. 3. c. 74. . 70. to prevent inconveniences ReſpeRing the 


ariſing from courts of affize, &c. being held in or near nnn E 


„ . N og: dence of judges. 
cities or towns which are counties of themſelves, it is en- A 


acted, that, whenever the faid courts for any county at large 
. ſhall be held in or near any city or town which is alſo a 
county of itſelf, with the like or any of the like courts for 
the faid city or town, the lodgings of the judges ſhall be 
conſtrued and taken to be ſituate both. within the county at 
large, and alſo within the county of ſuch city or town, for 
tranſacting the buſineſs of the aſſizes for ſuch county at large, 
and for the county of ſuch city or town during the time that 
ſuch judges ſhall continue therein for the execution of their 
ſeveral and reſpective commiſſions. PR. 
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Attachment. 


Attachment / A T TACHMENT, from the French attacher, to tyc, 
whence derived. © ® or make faſt, ſignifies the taking of a man's body by 
| command of a writ or precept. Tt iſſues at the diſcretion 
of the judges of a court of record, againſt a perſon for 
ſome contempt, for which he is to be committed, and may 
be awarded by them upon a bare ſuggeſtion, or on their own 
knowledge, without any appeal, indictment, or information. 
This ſummary method of proceeding, found abſolutely neceſ- 
ſary to the furtherance and execution of juſtice, 3 to 
have been long practiſed, and is certainly now eſtabliſhed as 
part of the law of the land. 1 New. Abr. 180. | 
Attachments All courts of record have a diſcretionary power over their 
granted by own officers, and are to ſec that no abuſes be committed by 
; courts of record. ; ; ; 
them, which may bring diſgrace on the courts themſelves ; 
therefore if a ſheriff or other officer ſhall be guilty of a cor- 
rupt practice in not ſerving a writ; as if he refuſe to do it, 
unleſs paid an unreaſonable gratuity from the plaintiff, or 
receive a bribe from the defendant, or give him notice to 
remove his perſon or effects, in order to prevent the ſer- 
vice of any writ; the court which awarded it may puniſh 
ſuch offences in ſuch manner as ſhall ſeem proper by at- 
tachment. Dyer. 218, 2 Haw. I42. | 
Who may be Sheriffs and other officers are alſo liable to an attachment 
attached · for an oppreſſive or illegal practice in the execution of a 
writ; as uſing needleſs force, violence, or terror, treating 
perſons under an arreſt baſel; and inhumanly, extorting mo- 
ney from them, &c. or making an arreſt without due au- 
thority, or by colour of a blank warrant, filled up without 
the privity or ſubſequent agreement of the ſheriff. Mo. 
270. 2 Rol. Abr. a 
Attornies liable Attornies are liable to an attachment, and have been 
to attachments puniſhed in this manner in numberleſs inſtances: as for 
; — proſecuting or defending a ſuit without direction from the 
party; for baſe and u fair dealings towards their elients in 
the way of buſineſs; as for protracting ſuits by little ſhifts, 
demanding money for buſineſs never done, detaining the 
\' writings of their clients, or their money recovered and re- 
ceived by them ; for barely attempting to forge a writ, or 
other matter of record; for giving directions to a ſheriff what 
perſons they ſhall return on a panell, or for endeavouring to 
| impoſe upon the court, &c. 2 Faw. 144, 145 | 
The court will he court will not iſſue an attachment where partiality 
not ifſue an at. may reaſonably be ſuſpected. T. 29 G. 3. K. v. Wallace. 


tachment . 


Attainder. >- 1 
A writ of habcas corpus had been directed to the defendant at the ſuit of 
to produce a certain perſon who was charged to be in his 3 
cuſtody; for making a falſe return to which the court Hhich the mo- 


granted a rule to ſhew cauſe why an attachment ſhould not tion is ſoundd 
are ſworn be- 


iſſue againſt him. But it appearing upon ſhewing caule that fee ene, 
the afidavits, upon which the application' was made for an of tlie — — 
attachment, were ſworn before Lothian, who was the at- tor. 
torney for the proſecution, the court thought they were not 
at liberty to receive information from any ſouice fo connected 
with the cauſe eſpouſed by that party. They ſaid tney had 
before in this term ruled the fame point in the caſe of Mr. 
Smithies, recorder 'of Colcheſter, againſt whom an attach- 
ment had been moved for, for non-compliance with a writ of 
mandamus to grant an inſpection of the corporation books. 
And they added, that if it were poſiible to make any diitinc- 
tion in theſe caſes, they ſhould be more ready to admit it in 
the caſe of a habeas corpus like the preſent, becauſe tne court 
were peculiarly called upon to preſerve the liberty of the 
ſubje& by every means in their power; but the rule was 
invariable, and was founded on the wiſeſt and moſt obvious 
| —4 nh Law againſt the rule; Er/4ine in ſupport of it. 

ule diſcharged. Durnf. and Ea/?, 403. 

Gaolers are puniſhable in this ſummary way for groſs miſ- 

behaviour in their offices by the courts to which they more 
immediately belong. 2 — 151. | 5 5 
But in the caſe of K. and Bartlett, H. 8 G. 2. it ap- The ſeſſions 

peared that the ſeſſions have not a power to award an attach- have no power 
ment; but had they committed the perſon for a contempt, eee 
the court ſaid they would not determine how it would have 
been; but the ordinary and proper method is by indict- 
ment. 2 Se. Ca. 176. 


—_— 


| Attainder, 
A TTAINDER, attinfa and attinfura, is when a man ain der what. 
has committed treafon, felony, &c, and after conviftion 

ſentence is paſſed on him; or where a perſon is attainted. 
of treaſon, and condemned by parliament, 3 T Es 

The difference between a man attainted and convifted is, Difference be- 
that a man is ſaid to be convicted before he has received twren attainted 
: | | . . and convicted. 
judgment; but when, after being convicted by verdict or | 
confe:Hion, he has his judgment on the verdict or confeſſion, | 
he is aid to be attainted. 1 I/. 199. + | | 
Hence his blood is become (artis) tainted-ftained, 


When writ of 
attaint lies. 


Againſt jurors 
giving falſe 
verdict, whoſe 
puniſhment on 
conviction is 


action 


Attaint. 


or corrupted; inſomuch that, by the common law, in caſes | 
of treaſon and felony, his children or other kindred cannot 


inherit his eſtate, nor his wife claim her dower; nor can 


they be reſtored but by act of parliament, In many inſtances, 
therefore, a ſpecial proviſion is made by ſtatute that ſuch re- 
ſpective attainders ſhall not work corruption of blood, loſs 
of dower, or diſheriſon of heirs. Burn 1, 118. 4. 


Attatnt. 


A WRIT of attaint lies after judgment againſt a jury that 
has given a falſe verdict in any court of record, in an 
real or perſonal. It is called an attaint, becauſe the 
party thereby endeavours to ſtain or taint the credit of the 


; 2 perjury, by whoſe verdict he is grieved. 1 Int. 294. 


here the jurors give a falſe verdict upon an iflue joined 
in any court of record, and judgment thereupon, the | 
grieved may bring his writ of attaint in the King's Benc 
or Common Pleas ; upon which twenty-four of the beſt men 
in the county are to be jurors, who are to hear the ſame evi- 


| dence which was given to the petty jury, and as much as 


can be brought in affirmance of the verdict, but no other 
againſt it. And if theſe twenty-four men, who are called a 
d jury, find it a falſe verdict, then follows this terrible 


judgment at the common law upon the petit jury: That 


the party ſhall be infamous, ſo as never to be received to be 
a witnels, or a juror ; ſhall forfeit his goods and chattels ; 
and his lands and tenements ſhall be taken into the king's 
hands; his wife and children caſt out of doors; his houſe 
proſtrated ; his trees rooted up ; his meadows ploughed up ; 
and his body impriſoned. And ſeeing all trials of real, per- 
ſonal, and mixt actions, depend upon the oath of twelve men, 
prudent antiquity inflicted a ſtrange and ſevere puniſhment 
upon them, if they were attainted of perjury. 2 Inf. 294. 
Read, Fur. 


But why But the ſeverity of this puniſhment is moderated by the 


i modcratcd, 


23 H. 8. c. 3. if the writ of attaint be grounded on that 


ſtatute: ſtill, however, the party grieved may either bring 
a 


his writ of attaint upon that ſtatute, or at the common 


law. T. P. pais 222. | 

But inſtead of proceeding by attaint, motions are now 
uſually made for new trials, when a verdict is againſt cvi- 
dence. Food, b. 4. c. 4. 


It ſeems, however, to be certain, that a juror is not liable 
| EOS | to 


 Attojiey; 177 


to a proſeeution, in reſpect to any verdi& given by him in 
a criminal matter. 1 Haw. 191. L. Rm. 

The laws of London are more moderate with reſpect td" 
attaint; for, by the 11 F. 7. c. 21. it is enacted, that in 
the court of the huſtings in London, an attaint may be ſued 
by bill upon any falſe verdict given in any of the courts of 
that city; and thereupon the mayor ſhall award a pretcept 
to every alderman, to preſent (either by themſelves or their 
deputies) unto the faid rat the next huſtings, the 
names of four indifferent and diſereet citizens, out of each 
of their wards; each of them being worth one hundred 
pounds at leaſt; out of which the mayor, and fix aldermen 
or more, ſhall impannel forty-eight, whom the mayor ſhall 
cauſe. to be ſummoned, 02:4 ö with the tenants or defen- 
dants in the attaint, to appear at the next huſtings; and 
if, upon default of 3 or otherwiſe there ſhall need 
a tales, the pannel ſhall be ſupplied out of the reſt preſent- 


Attaint how 
proſecnted in 


ed, or by other ſuch citizens, at the diſcretion of the jd 


mayor and fox aldermen. Alſo pleas of attaints commenced 
in London ſhalt be tried there by inqueſts of the ſaid city, 
and not elſewhere; and in an attaint there, no challenge 
ſhall be for want of le e Hal If in — 
the: petty jury be attainted; judgment be given again 
The Senden eee , Gind againſt the * 
to forfeit each. of them 200. or more, at the diſcretion of the _ 
court, and to faffer fix months impriſonment, or leſs, at the 
like diſcretion of the court, and to be for ever diſabled to 
be a juror; but if the vetdict be affirmed, the grand jury 
ſhalt further enquire of the corruption of the petty jurors; 
and if any of them be found to have taken any reward, of 
promiſes thereof, he thall forfeit ten times the value thereof 
to the plaintiff, and ſhall, further incur impriſonment and 
diſability to be 2 juror as aforefaid ; and the like forfeiture 
and impriſonment” ſhall be inflicted upon the tenant or de- 
fendant who ſhalt give fach reward or promiſe, and this laſt 


4 


forfeiture is to accrie to the city. 
1 EX 11 4 140 8 * 75 3 f 1 44 
See Title JURORS. 
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A TTORNEY; in Latin atornatus, is a perſon appointed Anorney, 


by another to de any thing in his turn, place, or ftoad. 
I . 51. Weſt, in his Symb. p. T. lib. 2. defines attor- 
e. I. (4) N 8 nies 


Aftozney. 


nies thus: -they are fuck perſons as by. the conſent, com- 
mandment, or requeſt. of another, take heed, ſee to, and 
take upon them the charge of other mens buſineſs, in their 
abſence.. But the perſon here treated of, is an attorney at 
law, who is appointed to. proſecute and defend for his cli- 
, pry roy is conſidered as an officer belonging to the courts 
Din 
They were for-. Bors che ſtatute of Weſtminſter, 2 c. 10. 0 13 E. A. D. 
merly Mn 7. 1285) all attornies were made by letters patent under the 
b. ſeal, commanding the juſtices to admit the perſon to 
his attorney. Theſe patents, where they were obtained, 
ſeem to have been inrolled by a proper officer called the 
clerk of the warrants ; and the courts. iarolled thoſe patents, 
on which any proceedings were, If ſuch letters parent 
could not be obtained, the perſons were obliged to app 
each day.i in court 1 proper perſons. Gilb. A. 4. B. 
20:80;-f «+ os 
Muſt take out a; By the 25 G. 3. c. 80. every attorney or licitar, prac- 
licence. tiling i in any court holding pleas for 496, or upwards, ſhall 
take out a certificate of his admiſſion, inrolment, or regiſter, 
for which, if within the bills of mortality, he ſhall pay a 
1 of 5“. if elſewhere 30. the ſame to be renewed 
apnually, ten days at leaſt before the end of the year, on 
pain forfeiting 50/..to be recovered in the courts, et 
Meſtminſter. ſ. 1, 7. 
He ſhall not be And by the 5 G. 2. c. 18. no — . — faltchos. or proc- 
x juſtice of the tor, in any court whatſoever, ſhall be capable to continuo 
O's or be a juſtice of the peace, during the time they ſhall con- 
tinue in the buſineſs and practice of an attorney, ſolicitor, 
or proctor. But this not to extend to any city or town, 
being a county of itſelf, or to any die, n, enn having | 
| juſtices of their wm. 
nor under- No under-ſheriff, | ſheriff”s-clerk, receiver or ſheriff's. 
ſheriff, Kc. bailiff, ſhall be attorney in the king's courts, during the 
time that he is in office with any ſuch ſheriff. 1 H. 5. e. 44 
By the 4 H. 4. c. 19. no officer of, a lord of a franchiſe, | 
which hath return of cy ſhall be an A in the ſame 
„511 
Convicted of And by the 12 G. c. 29. [. wy if. any perſon convicted of 
forgery, &. forgery, or of wilful and corrupt perjury, or fubornation of 
perjury, or common barratry, ſhall practiſe as an attorney, 
icitor, or agent, in any ſuit or action, he ſhall be tranſ- 
ported for ſeven years, 
A popiſh recuſant ſhall not act as attorney or ſolicitor, 
on pain of 100/. half to the king, ep 


ſue. * tl Ve ) 
eee 


\ 


7 B the y G. 2. c. 2 „ ©, NO rſon ſhall be permitted Attorney muſt 

to 5 as an attorney, Hh 4 proceſs in the name of ſerve. he years, 

any other perſon, in any courts of Jaw, unleſs ſuch perſon 
| ſhall have been bound, by contract in writing, to ſerve'as a 

clerk for five years, to an attorney duly ſworn and admitted 

in ſome of the ſaid courts; and ſuch perſon, during the faid 

term of five years, ſhall have Continued in fuch ſervice ; 

and alſo unleſs ſuch perſon, after the expiration of the ſaid 
five years, ſhall be examined, ſworn, admitted, and inrolled. 

And by. the 22 G. 2. c. 46. ſuch clerk ſhall, during the and it muſt be 
whole time of ſervice ſpecified in the contract, continue, actual ſervice. 
and be actually employed, by ſuch attorney of ſolicitor, or Fo 
his agent, in the proper buſineſs of an attorney or ſolicitor. | 

E. 30 G. 2. frazier's caſe. One Frazier, an attorney 
of the court of King's Bench, having by colluſion taken a 
turnkey of the King's Bench priſon for an articled clerk, 
the articles were cancelled by order of the court, and or- 
dered to remain there. 1 Burr. 192. ae ; 
Alſo by the ſame ſtatute, /. 3. it is enacted, that every Affidavit to be 

rſon bound to ſerve as clerk to any attorney or ſolicitor, made, | 

hall, within three months, cauſe an affidavit to be made 
of the actual execution of the contract, ſpecifying the 
name of the attorney and ſolicitor, and of the 7:4 ſo 
bound, their places of abode, and the day of the date of 
| ſuch, contract: ſuch affidavit to be filed within the ſaid 
2 in the court where the attorney or ſolicitor is in- 
10 a GG £97 7 aue 1 | 

But for the relief of thoſe who have neglected to cauſe 
ſuch affidavits-to be made and filed, an indemnifying clauſe 
is.. uſually introduced into ſome act every two or three 
years, provided they cauſe the ſame to be done within a 
time therein limited. E it TS Wee 

And no perſon ſo bound to any attorney or ſolicitor, and read in SH 
ſhall be admitted or inrolled, before the affidavit, fo filed ort. | 
as aforeſaid, be produced, and openly read in court. Ia. 


L Gur. if the maſter, ſhall die, or diſcontinue his practice, Maſter dying. 

or if the contract ſhall by conſent be cancelled, or ſuch or diſcontius- 

clerk be diſcharged by order of court, he may be bound, 8 

during the reſidue of the term, to another maſter; but af- 

hdavit muſt be made and filed, as aforeſaid, of the execu- 

tion of ſuch ſecond or other contract. // gy, . 

And, before ſuch clerk ſhall be admitted attorney or ſoli- Affdavit of a0. 

citor, he ſhall cauſe an affidavit of himſelf; or of the attor- tual ſervice. 

ney or ſolicitor” to whom he was bound, to be, made and 

aled as aforeſaid, that he has aually ſerved and been em- 

| e „ f „ ployed | 
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"hh Attoꝛnev. 
- +, ployed by ſuch practiſing attorney ot folleitor, or his agent, 
1 Gang . a e 0 of 60 yeats. /. 76. TSS FOOT, 
. F 0 
admiſſion. 


f by the 2 G. 2. c. 23. one of the judges in we 
courts of law, and the maſter of the rolls, or two maſters 


in chancery, and a judge of the other courts of 3 re- 
ſpectix ely, wall examine any perſon touching his fitneſs or 


City to act as an attorney or ſolicitor; and, if ſuch 
judge, « ſhall be ſatisfied that the perſon is duly qualified, 
he adminiſter in open court to ſuch perſon, the oath 
3 directed to be taken, and ſhall caufe him to be ad- 
mitted and inrolled, without any fee, other than ts. for ad- 
miniſtering the oath; which admiſſion ſhall be written on 
parchment in En 45 in a common legible hand, and ſign- 
ed by the Jucge whereon a quadruple 40s. ſtamp, value 8/. 
all | imprefſed) and delivered to the perſon ad- 


Attorney's0ath. ove perfon who ſhall be admitted an 1 ſhall, 
| before he is admitted, take and ſubſcribe the oath following, 
inſtead: of the oath: heretofore taken: © I A. B. do fwear, 
< that I will truly and honeſtly demean myſelf in the prac- 
« tice of an attorney, according to the beſt of my knowledge 
4 and ability ; ſd help me God,” / 13. 
And by the fame ſtatute, /._ 14. every perſon who ſhalt 


B be admitted a folicitor in Sierra or in. any of the 


. . other courts of equity, ſhall, before he be admitted, take 

the oath, following: I A. B. do ſwear, that I will truly and 

c honeſtly demean myſelf in the practice of a ſolicitot, ac- 

a the beſt of my knowledge and ability ; ſo help 

me _ * * : Ty +423 16... EL; 8 x”: 9 4.4 

But by the 6 G. 2. c. 27. / 8. it is enacted, that an 

—_ _ perſon, being one of the he called iy te who 1 

cient. have ferved, or ſhall hereafter ſerve a clerkſhip with an at- 

_ - . » torney or. ſolicitor, ſhall, upon taking bis folemn affirma- 

tion, inſtead of the oaths directed to be taken before ſuch 

judges and others, who are hereby authoriſed and required 

to adminiſter the ſaid affirmation, be admitted and inrolted 

as an attorney or ſolicitor, as if he had taken the ſaid oaths. 

Penates for an. If any perſon. in his own name, or in the name of any 

ing, — being other, ſhall ſue out any writ or proceſs, or proſecute or de- 

qualificd, fend any action or ſuit in any court of law or equity, as 

an attorney of ſolicitor, for gain or reward, without being 

admitted and inrolled, he wal for every ſuch offence for- 


feit gol. ta the uſe of the proſecutor ; and be incapable of 
acting for the future in any court of law or equity, for re- 
War . 2 G. T7; Co 23, / 23, . | 2 ö ; . ; I 
How recovered. | The. penalties. incurred by offenders againſt this act, 

| "SF 8 may 


Atco2ney. 
may be tecovered by aftian of debt, &c. in any of the 
courts of record at Meſtminſter, or in the counties palatine 
reſpectively, or great ſeſſions in Male, or at the aſſiaes or 
ſeſfions, by any perſon who ſhall ſue for the ſame within 
twelve months, together with treble coſts; and no ſuch 
ſuit or information ſhall be removed before judgment, or 
ſtayed by any certiorari or other writ. /. 24. : 

This act of 2 G. 2. c. 23. was to continue in force for ty 
nine years, from the 1/2. of June, 1729 ; but it was made & 
perpetual by the * G: Z. c. 19. /. 75. 7 a , 
It is provided by the fame act of 2 G. 2. % 15. that no Number of 
attorney or ſolicitor ſhall have more than two clerks, bound clerks limitcd. 
by contract ia writing, at any one tim. : Gs Ws. 
But in the 16th ſection are the following exceptions : Exceptions. 
viz. It ſhall be lawful for the prothonotaries of the Com- | 
mon Pleas, and the ſecondary of the King's Bench, and 
the prothonotaries of the reſpective courts of the counties 
palatine, and the great ſeſſions in Wales, to have three 
| clerks at the ſame time; and ſuch clerks, having ſerved a 
_ clerkſhip to any of the ſaid prothonotaries, or ſecondary, 
for five years, may be examined, admitted, and jnrolled at- 
tornies. 1 . | 55 | : 

An attorney who has been admitted in any of his majeſty's 
courts of record at H:/iminfter, may be admitted to prac- 
tiſe as an attorney in any inferior court of record, if qualified 
in other reſpects, according to the cuſtom of ſuch inferior 
court. 6 C. 2. c. 27. Z 3 7 

And a ſworn attorney may be Examined, admitted, ſworn, Attorney may 
and inrolled a ſolicitor, in any of the courts of equity, with - be a ſolicitor. 
out fee or ſtamp. 2 G. 2. c. 23. / 20. bo: 

Alſo a ſworn ſolicitor may be admitted, ſworn, and inrolled Solicitor may be 
an attorney, in the King's Bench or Common Pleas. 22 . 
G. 2. c. 26. /. 15. | | 8 

By che 2 C. 2. c. 23. /. 10. it ſhall be lawful for any at- yay ad in the 
torney or ſolicitor in any of the courts reſpectively, with name of any 
the conſent and permiſſion of any attorney in any of the other attorney. | 
ſaid other courts, ſuch conſent being in writing, ſigned by | | 
ſuch attorney, and in the name of ſuch attorney, to ſue out 
any proceſs, or carry on any ſuit in ſuch court, notwith- 
ſtanding he is not ſworn and admitted an attorney of ſuch 
court. : | | = 7 5 
Any perſon who ſhall act as attorney, ſolicitor, or agent, Unqualifed 
at any general or quarter- ſeſſions of the peace, without be- perſons not to 

ing duly inrolled, ſhall forfeit 501. to him who ſhall ſue in . in the ſel- 
twelve months, with treble coſts; and any attorney or ſo- 
' kcitor, who ſhall permit him to make uſe of his name in 
N 3 C 


| Fee 

Attoꝛney 

ſuch ſeſſions, ſhall forfeit 50/. in like manner. 22 G. 2. 
- -  Alfo if any clerk of the e or his deputy, or any 
_ .under-ſheriff or his deputy, thall act as ſolicitor, ' attorney, 
or agent, at any general or quarter- ſeſſions of. the county 
or place where he ſhall execute his ſaid office reſpectively, 
he ſhall forfeit 50%. in like manner. Same ſtat. /. 14. | 
nor in the And by the 12 G. 2. c. 13. / 7. any perſon who ſhall 
county court. act as an attorney or ſolicitor in the county court, not 

having been gall admitted, ſhall forfeit 20/. with coſts, 
to him who ſhall fre in twelve months, in any of his ma- 
Jefly's courts of record. '$ TEL rf: We 
An attorney. in By the fame ſtatute, 0 9. it is enacted, that no attorney 
priſon cannot or ſolicitor, who ſhall be a priſoner in any gaol or priſon, 
act. or within the limits, rules, or liberties of any priſon, in his 
own name, or in the name of any other attorney or 

ſolicitor, ſhall ſue out any writ or proceſs, or commence an 
action; and that if any ſuch action ſhall-be commenced, al | 
proceedings thereon ſhall be void; and ſuch attorney or 
folicitor, © commencing or proſecuting any ſuch ſuit, ſhall 
be ſtruck off the roll, and incapacitated from acting as an 
attorney or ſolicitor for the future; and any attorney or ſo- 

licitor permitting or impowering him to do fo in his 
ſhall alſo be ſtruck off the roll, and be incapacitated from 
acting as an attorney or ſolicitor, ' 
Uefs the foir . Provided nevertheleſs, that nothing in this act contained 
has been com- ' ſhall prevent any perſon, ſo confined, from carrying on or 
menced. tranſacting any ſuit commenced before his confinement. 
J. 10. 1 | e 
. Any ſworn attorney or ſolicitor, who ſhall knowingly act 
perf Wy as prod for any l qualified, ſhall, on proof Mia 
0. of to the court in a ſummary way, be ſtruck off the roll 
and incapacitated ; and ſuch unqualified perſon ſhall be com- 
mitted to the priſon of the court, for any time not exceed- 
ing one year. 22 C. 2. c. 46. / 11. * 

Or, if any ſworn attorney ſhall knowingly ſuffer any per- 
ſon, not being a ſworn and admitted attorney or ſolicitor, 
to act in his name, he ſhall be incapable of acting as an at- 

x torney. 2 C. 2. c. 23. / 17. 8 
Writs for ar- Every writ or proceſs for arreſting the body, and every 
reſti: 2d exe- writ of execution, or ſome label annexed to ſuch writ or 
ks be H proceſs, and every warrant to be made out thereupon, ſhall 

| be ſubſcribed or indorſed with the name of the attorney, 
clerk in court, or ſolicitor ; and, where ſuch perſon ſhall 
not be immediately employed by the plaintiff, then alfo 
with the name of the attorney or ſolicitor immediately em- 
1 ployed: 


ö / 
ployed: and every copy of any writ to be ſerved on the de- 
fendant ſhall be inſeribed or indorſed with the name of the 
attorney or ſolicitor immediately employed. 2 G. 2. c. 23. 

» Mo, 50-1 | | eb rx; - 2 
4 But by the 12 G. 2. c. 13. / 4. the not ſubſcribing or penalty on the 
indorſing the name of the attorney, clerk in court, or ſo- ſheriff omitting 
licitor, on the warrant made out on the proceſs, ſhall not ©? n 
vitiate the ſame, provided the writ whereon ſuch warrant 
is made out be regularly ſubſcribed or indorſed: but the 
ſheriff making out ſuch warrant, who ſhall not ſubſcribe or 
indorſe the name of the attorney, clerk in court, or ſolicitor, 

who ſued out the ſame, ſhall forfeit 5/. to be aſſeſſed upon him 
as a fine, by the court out of which thd proceſs iſſued ; 
half to the king, and half to the party aggrieved by ſuch 


omiſſion. 


By the 3 Fac. c. 7. ＋ 1. U any attorney or ſolicitor ſhall Attorney pun- 


delay his client's ſuit, to . his own gain, the client ſhall 1 for de- 
recover againſt him his coſts and treble damages, and he ſhall * 
be for ever after diſabled from being an attorney or ſolicitor. 

In the caſe of Ruſſe! and Stewart, M. 6 G. 3. the de- 
fendant was a priſoner, and the plaintiff's attorney neglect- 
ed to charge him in cuſtody, within the time limited for his 

diſcharge upon common bail ; the plaintiff therefore brought "A 
an action againſt the attorney, and recovered againſt him 
1500/, damages. Burr. Mansf. 1788. | 


By the 3 2 c. 7. attornies and ſolieitors ſhall give a He muſt ſub- 


true bill to their clients, ſubſcribed with their own hands fcribe his bill; 
and names, before they ſhall charge their clients with their 


fees or charges, and, of Big 
- By the 2 G. 2. c. 23. f. 23. no attorney or ſolicitor ſhall and not ſue till 
e 10 


fue for the recovery of his fees, till after one month from gc monthatter 

the time of delivering the bill ſigned. -— _. . 
And if any attorney or ſolicitor ſhall demand by his bill 

any other ſum of money, or allowance upon his account of 

any money which he has not laid out; the party grieved 

ſhall have his action for the ſame, and recover coſts and 

treble damages; and ſuch attorney or ſolicitor ſhall be diſ- 


charged and incapacitated. 3 Fac. c. 7. 


By the 2 G. 2. c. 23. ,. 23. the client; on ſubmiſſion to Tazation of the 


bill of an attor- 


pay the whole ſum that on taxation ſhall appear due, may torney, &c. 
ave the bill taxed by the proper officer ; and if the attor- / 
ney or ſolicitor, or the party chargeable by ſuch bill, haying 

due notice, neglect to attend ſuch taxation, the officer may 

proceed to tax the bill ex parte (pending which reference 

and taxation no action ſhall be proſecuted touching the ſaid 
demand); and, upon taxation of ſuch bill, the _ _ 

. | 855 4 a OIthe 
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184% Attorney. 
forthwith pay as. hn. Gd; aivaleny ac Galician, ar 10, any: 
perſon by — authoriſed, who ſhall have been preſent at 
the taxation, or as the court ſnall direct, the whole ſum 
that ſhall be found due; which payment ſhall be in diſ- 
charge of the bill ; and in default thereof, the party ſhall be 
liable to an attachment, or proceſs of contempt, or ſuch 
other proceeding, at the election of the attorney or ſolicitor, 
as ſuch party was before liable to. And if on ſuch taxation 
it ſhall be found that the attorney or ſolicitor ſhall have 
been overpaid, he ſhall refund to the party entitled, all the 
nay that the officer ſhall certify to have been overpaid, 
on pain of attachment, or ſuch other proceedings as afore- 
ſaid. If the bill taxed be leſs by a ſixth part *t Gas. che dill | 
delivered, then the attorney or ſolicitor ſhall pay the coſts 
of taxation; but if it ſhall not be leſs, the court in their diſ- 
cretion ſhall charge the attorney or client in regard to the 
3 reaſonableneſs or unreaſonableneſs of ſuch bills. | 
"Exception. '- But by the 12 G. 2. c. 13. / 6. the ſaid act ſhall not ex- 
tend to any bill of fees due from any attorney or ſolicitor, 
to any other attorney or ſolicitor, or clerk in court ;. but 
that every ſuch attorney, ſolicitor, or clerk in court, may 
uſe ſuch remedies for the recovery of his fees, charges, and 
diſburſements, againſt ſuch other attorney, &c. as he might 
| have done before the making of the ſaid act. | 
Miſbchariour Tf an attorney be notoriouſly found in any default, of re- 
of an attorney. cord, or otherwiſe, he ſhall forſwear- the court, and never 
ater be admited to make fic in any other court. 4 H. 4. 
c. 1 
An attorney ſued out a capias, without an original; he 
was therefore ftruck out of the roll, and ſworn that he be 
not an attorney in any of the king's courts. Comyns's Dig. 
Attorney. 
An atto gave names to the ſheriff to be returned 
upon a jury, for which he was caſt over the bar. Id. 
An attorney who takes money of his client, and after- 
wards wholly . refuſes to intermeddle with his buſineſs, 
. all be ftruck out of the roll. Id. 
He muſt re- de - If an attorney ſhall refuſe to re- deliver writings Ae 
Kver writings, to his peruſal, though ſome of them principally. concern 
FOE > himſelf ; the court, upon motion, will compel him to re- 
deliver them, on payment of what is due to him in the 
cauſe for which they were delivered; for if the writings 
were delivered for a ſpecial purpoſe, he ſhall not detain 
them for another demand. Id. 
And the court will award an attachment againſt him for 
bad and fraudulent practice; and he ſhall pay coſts there- 
upon 


upon, or be committed: but an attachment will not be 
granted before a day allowed to ſhe w cauſe. Id. 


4 
-I8 
. Ti * | 


be offers, miniſters, and clerks of the courts in ef- Privilege of an 
wiinſler-bal{ are allowed particular privileges, in reſpect of their Itorney, Ke. 
neceſſary attendance on thoſe courts : they are regularly to : 
ſue and be ſued in the courts to which they reſpectively be- 
long; and cannot, except incertain caſes, he impleaded elſe- 8 
where: which privilege ariſes. from à ſuppoſition of law, Ms, 
that the buſineſs of the court, or their clients cauſes, 
would ſuffer by being drawn into another than that in 
which their perſonal attendance is required. 2 Iuſt. 551. 
4 Infl. 71. Vaugh. 1544. 1 gs” 
\ Ander/on Ch. J. of the Common Pleas brought treſpaſs 
by bill for breaking his houſe in the city of /orceſtery 
againſt a citizen of that city: The mayor and commonalty 
came and ſhewed a charter granted by Edward VI. and 
demanded conuſance of pleas; but it was refuſed, becauſe  - 
the privilege of that court, of which the plaintiff was a chief 
member, is more ancient than the patent; for the juſtices 
clerks and attornies of this court ought to be here attend - 
ing 60 do their buſineſs, and ſhall not be impleaded or com- 
pelled to implead others elſewhere ; and this privilege was 
given this court upon the original erection of it. 3 Leon. 
149: | Lord Anderſon's caſe. | . 4 
f an attorney be denied his privilege, he may have a 
writ of privilege for his diſcharge. 2 Haw. 63. 
But a writ of privilege has been determined not to lie 
againſt a Court of Conſcience, in London. Ber” 
M. 5 G. 3. Sil v. Rennet, &. On a motion for an 
attachment againſt the commiſſioners of the Court of Con- 
ſcience, in London, for iſſuing execution againſt the de- 
fendant, after having been ſerved by him with a writ- of 
"YG e; the court held the writ of privilege would not 
» By the court; Take nathing by the motion. 3 
Burr, 1583. TRE” | 3 
1 An attorney ſhall not be made a conſtable, notwituſtand - Not to be a con- 
ing there be a cuſtom that every inhabitant ſhall be choſen ſtable, 
in his turn. Comyn's Dig. Attorney, | 
Nor ſhall he be choſen collector of the lord's rent within 
A manor, where jt is copyhold, though it be a part of his 
tenure, Id. 297 0 | | _ 2 
Neither ſhall he be amerced for not doing his ſuit at the 
lord's court, when his attendance at Meſiminſter is re- 
_ 6 : 5 - 
Nor can he, in reſpect of his attendance at the court, be nor be preſſed. 
Preſſed for a ſoldier, I. AER . 
| | But 


Attoꝛney. 
But his privilege will not exempt him from ſerving in the 
, militia, or finding a ſubſtitute in his ſtead. Black/tone”s 


Rep. 123. | | | 
nd it is faid, in general, that an attorney ſhall not be 
elected into any other office againſt his will; as the office 
of overſeer of the poor, or churchwarden, or any office 
| within a borough. | 2 | x 4 | 
He is privileged - An attorney ought to have his privilege allowed from ex- 
from ſcrvingthe ecuting the office of ſheriff, as it was determined in the cafe 
office of ſheriff. of the corporation of Norwich v. Berry, T. 7 G. 3. It 
was obſerved that the conteſt was not between the city of 
' Norwich and the attorney, but between the city of Norwich 
and the court of Common Pleas ; that the privilege of the 
court was the matter in queſtion, which has exiſted as long 
zs the court; and the crown could not, by a charter granted 
to a corporation, take it away. Burr. Manſ. 2109. | 
A privileged A ſerjeant at law, barriſter, attorney, or other privileged 
. lay perfon, whoſe attendance is neceſſary in We/tmin/ter-hall, 
—— dud may lay his action in Middleſex, though the cauſe of action 
maybe ſued in accrued in another county; and the court, on the uſual af- 
another county. fidavit, will not change the venue. Ao. 64. 2 Show. 242. 
But it has been held, that if a privileged perſon be ſued, 
and the action brought againſt him in the right county, his 
privilege will not intitle him to have it fn in Middleſex. 
Carth. 126. 1 Show. 148. 1 
If an attorney lays his action in London, the court will not 
change the venue on the uſual affidavit; for, by not laying 
it in Middleſex, he ſeems regardleſs of his privilege, and is 
to be conſidered as a perſon at large. Salk. 668. 
On a motion to diſcharge a ruſe which had been obtained 
for changing the venue, it appeared that the plaintiff was a 
barriſter and maſter in Chancery ; and the court held that 
he had a privilege, by reaſon of his attendance, to lay his ac- 
tion in A:dd!:/ex, and therefore diſcharged the rule. 2 Lord 
Raym. 1556. | 
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Y the 19 G. 3. c. 56. / 3. every auctioneer reſiding 
within the bills of mortality ſhall take out a licence at 
the Exciſe- office, for which he is to pay 20s. elſewhere he 
ſhall pay 55. for a licence, for which he muſt apply to the 
collectors and ſuperviſors within their ſeveral collections 
diſtricts, under their hands and ſeals. | 
: C . | In 


Auction. 


of abode of the perſon taking out the ſame. II. 


Any perſon acting without ſuch licence ſhall forfeit 100%. 
if it is within the bills, and elſewhere 50/. And ſuch li- 
cence ſhall be renewed annually, ten days at leaſt before the 


expiration of the former. Same flatute, /. 4. 
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ln which licence ſhall be ſet forth the true name and place 


And three pence halfpenny in the pound ſhall be paid up- Duty on eſtates, 
on all articles fold by auction under the following deſcription, &c. fold by _ 
viz. Any inteteſt in poſſeſſion or reverſion, in any freehold, uckion. 


copyhold, or leaſehold lands, tenements, houſes, or heredi- 
taments, and of any annuities or ſums of money charged. 
| thereon, and of any utenſils in huſbandry, and farming ſtock, 


ſhips, and veſſels, and of any reverſionary intereſt in the 
public funds, and of any plate or jewels ; to be paid by the 
auctioneer or agent. 27 G. 3. c. 13. | 


Seven pence in the pound ſhall be paid upon all goods of Duty on good 


the following deſcription, viz. furniture, fixtures, pictures, 


books, horſes, carriages, and all other goods and chattels ” 


whatſoever. - Id. ſchedule F. | 


But if the real owner ſhall become the purchaſer, by his Fxceprions 


own bidding, or the bodtog of any other on his behalf, 
without fraud or colluſion, 


tioneer before ſuch bidding, both by the owner and the per- 


ſon intended to be the bidder, and that ſuch notice be veri- 


fied by the oath of the auctioneer ; as alſo of the fairneſs of 
the tranſaction, to the beſt of his knowledge and belief. If 


any diſpute ſhall ariſe concerning the fairneſs of the tranſ- 


action, the proof thereof ſhalllie on the auctioneer ;_ and, on 


failure therein, or in caſe of any unfair practice, no ſuch al- 


lowance ſhall be made. /. 10. 


By the 28 G. 3. c. 37. J. 20. no allowance of duty ſhall 


be made to purchaſers of their own effects at auction, unleſs 


prior notice in writing, 0 by the owner and intended 


bidder, be given to the auctioneer. 


| e ſhall have an allowance of 
the ſaid duties; provided that notice be given to the 'auc-. 


Provided alſo, that nothing herein ſhall extend to any fale purther es- 
by auction of eſtates of chattels made by order, or under a ceptions. 


decree of the court of Chancery, or Exchequer, or courts 
of great ſeflions in Wales; or to any ſale by auction made 
by the Eaſt India or Hudſon's Bay companies; or by 
order of the commiſſioners of cuſtoms or exciſe; or 
of the boards of ordnance; commiſſioners of the navy or 
victualling offices ; ſales made by the ſheriff in execution 
of judgments, or of goods diſtrained for rent, or for non- 
payment of tithes ;. effects of bankrupts, ſold by aflignees 
nor to goods imported by way of merchandize from 11 
ö a hs Briti 


«„ 


Auction. 
Bring —_ in America, being of the or manu- 
facture of ſuch colony, and really ſold for the benefit of the 
original importer, to whom they were conſigned, and by 
whom they were entered at the Cuſtom-houle, if ſuch ſale 
be made within twelve months after importation ; nor to 
ſhips or their cargoes condemned as prizes, and fold for the 
benefit of the captain; nor to any ſhips or goods wrecked 
or ſtranded, if fold for the beneſit of the inſurers or propri- 
etors; nor to goods damaged by fire, if fold for the benefit 
of the inſurer or inſurers ;. nor to any auction held onthe ac- 
count of the lord of the manor for the granting any copy- 
hold or cuſtomary meſſuages, lands, or tenements for life 
or years; nor to any auction held for letting or demiſing 
any maſſuages, lands, or tenements for life or years, to be 
erected by the perſon on whoſe account ſuch auction ſhall 
be held; nor to the fale of any wood, coppice, produce of 
mines or quarries, or materials for working the ſame ; nor 
to the ſale of any cattle, live or dead ſtock, or unmanufac- 
tured produce of land; provided that ſuch ſale of woods, 
cCoppices, produce of mines or quarries, cattle, corn, ſtock, 
or produce of land, be made during the time which they 
continue on the lands producing the ſame, and by the-owner 
of ſuch lands, or proprietor of or adventurer in ſuch mines 
or quarries, or by their ſteward or agent. 17 G. 3. c. 50. 
J. II, 12, 13. 19 G. 3. c. 56. /. 13, 14, 15. 

ReſpeQing the Every auctioner, employed to. ſell, any goods damaged by 
ſale of goods fire, for the benefit of the inſurers, ſhall ſpecify in the ca- 
damaged by fire, talogue the particular goods then to be ſold ; the inſurers 
ſhall ſubſcribe and ſign ſuch catalogue, and certify at the 
foot thereof that all ſuch goods were really and truly fold for 
the benefit of the inſurers ; which catalogue be.pro- 
duced by the auctioner, to the perſon to whom he is to de- 

liver his account, before he ſhall be permitted to paſs his 
account, or have the ſame allowed. And if ſuch inſurers . 

ſhall inſert in the catalogue any goods, other than ſuch as 
were really to be ſold for tits benefit, or ſhall not certify on 
the catalogue the true particulars of the goods to be ſold, 

be ſhall forfeit 200. 19 G. 3. c. 56. /. 17. 
And goods To prevent frauds, every auctioner who ſhall ſell any 
ſeized by the eſtate or goods that have been ſeized by the Perif, for the 

Hherif, or fold benefit of Creditors in execution of a judgment, ſhall ſpeci 
miſſion. in the catalogue the particular eſtate and effects to be ſold, 
and the exact ſum to be levied under ſuch execution; and 
the ſheriff ſhall ſubſcribe and fign ſuch catalogue, and cer- 
tify at the foot thereof, that all the, ſaid: eſtates and effects 
were really the property of the perſon againſt whom ſuch 
| judgment 


3 
4 
4 


ployed by the affignees ander SY Fades 
ſell the effects of any batikrupt, ſball alſo ſpecify in the eu- 
_ the aſſignee or allly 


out the commiſſion: which catalogue ſhall be produced 


warehouſe, room, or place, whereof a true and 


judgment was had; and chat the ſame were actunliꝝ ſeized in 
execution cf the ſame xn And every auctioner em- 


x commiſſion of bankru o ” en . 


talogue the particular goods and effects then to beſold'; ane 
nees | ſhall ſign ſuch catalogur, and cl.. 
tify at the foot thereof,” that all the eſtates an effects were 
really the property of the ſaid bankrupt, at the time of ſuing 


the auctioneer to the perſon to whom he is to deli ver his 
account, before he ſhall be permitted to paſs it or have it 
allowed. And if ſuch aſſignee, or affignees, ſhall inſert in 
ſuch” catalougue any eſtate or effects, other than ſuch as 
were really the property of the debtor or bankrupt, or ſhall 


not certify on the catalogue the true ſum to be levied, he or 
, = > 1-6 a #14 Wy < por - | 


they ſhall forfeit 20/, /. 16. 1 
Note: part of the ſtatute of the 17 G. 3. c. 50. viz. ſo far 
as it eoncerijs the licenſing of auctioneers, and collecting and 
managing the duties, is repeated by the 19 G. 3. 6. 56. 
The 29 G. 3. c. 63. recites, chat a duty of 7d. in the 
pound was impoſed on ſales by auction, by thè 27 G. 3. c. 13. 
on goods and chattels; and, among others, on all piece 
and other goods woven or fabricated in the Dom in | 
Great Britain; and then enaQs, that wheteat"ft'woult 
eatly encourage the manufafture of be l / in the 158, picce * 


ingdom, if the ſume were allowed to be y auction goods wove in 


entire as the fame were taken from the loom, and in lots of this Lingdon 
4 certain price, for or on account of the manufacture or firſt e hi _ 
purchaſers thereof reſpectiyely, free of the faid'duty ; be it ken from the 
therefore enacted, that, from and after the firſt of Orriober loom, and in 
1789, all goods whatſoever, woven or fabricated in the loom 2 22 
in this kingdom, which ſhall be ſold entire in the piece or wards, without 
quantity in which the ſame were taken from the loom, and paying the auc- 
in tots, each lot whereof ſhall be of the price of 207. ſterfftig 4 P l. impote 
or upwards,” ſhall and may be fold by public 2 way ee 
auction, in lots as aforeſaid; for or on the account of the ma- 

nufactures or firſt purchaſers thereof reſpectively, by any 


perſon duly licenſed to exerciſe the trade or bufineſs of an 


auQioneer, but not otherwiſe, free of the faid duty. . 1 
Provided always, that no perſon ſhall be exempted from bu: not in any 
the payment of the rap rag tg reſpect of wy ſuch gobds' other than en- 


fold by auction, unleſs fuch ſale ſhall be carried on in ome cred places nor 


entry in 1 have been made with the proper officer ng bs 4 
at the next office of exciſe within the limits where ſuch Ln 
warehouſe, room, or place ſhalt be fituated; and unleſs fuch | 

eva; | goods 
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v6o _ Auttion. 
goods ſhall be openly ſhewn and expoſed at the time and 
| Pen fhudtale ©, 3:5 moons ni no. 5c; 

Au&ioneer to Provided alſo, that every perſon acting as auctioneer, at 
2. — etery ſuch public ſale by auction ſhall, belides the bond 
ivering at the Y 77 6 as os . N 
next exciſe of- DOW directed by law to be given on receiving, his, licence, 
| fice, an account give further: ſecurity by bond to his. majeſty, in the ſum 
1 of o wh two or more ſureties; which ſecurity. the 
| goods, commiſſioners of exciſe, or any two of them for the time 
| being, ih Englund and Scot/an ebene. ſuch perſon 
or perſons as the ſaid commiſſioners reſpectively ſhall. from 
time to time appoint for that purpoſe, are heceby authorfſed 
to take, that he will, within fourteen days after ſuch ſale at 
auction of any goods woven or fabricated. ia the loom as 
aforeſaid, deliver, at the next oſſice of exciſe within ſuch 
limits as aforeſaid, a true, exact, and particular account in 
writing of the ſeveral lots and parcels of ſuch goods which 
hall have been fold; the amount of the money bid at ſuch 
fule, and the price of each lot and parcel; and further, that 
he will not at any time knowingly offer or put up for ſale, 
or ſell at auction, any piece goods or other goods woven or 
fabricated in the loom out of this kingdom, or any goods 
woven or fabricated in the loom in this kingdom, which ſhall 
not be offered or put up for ſale or ſold entire in the piece 
or quantity in which the ſame were taken from the loom, 
And in lots as aforeſaid, for or on the account of the manu- 
facturer or firft purchaſer thereof, without charging, for 
\, - every 205. of the purchaſe money thereof, the ſaid duty, ac - 
- _ +» cording to the rules and directions of an act of the ſeyen- 
tctteenth of his preſent. majeſty's reign, (intituled, An act 
fot granting to his majeſty certain duties on licences to be 
ssen out by all perſons ping as auctioneers; and certain 
n rates and duties on all lands, houſes, gooch, and other 

iags ſold by auction; and upon indentures, leaſes, bonds, 
RY Selen other inſtruments”); and that he will not be con- 
Cerned in any fraudulent contrivance with intent to ſell any 
piece goods, or other goods woven or fabricated, in the loom, 
contrary to the true intent and, meaning of this act. . 3. 
Bondsto be put It is further enacted, that if it (hall appear that the party 
3 entering into ſuch bond hath-ached contrary to the true in- 
| tent and meaning of ſuch bond, and of this preſent act, the 


bd) , 


BON reſpective commiſhoners of exciſe may cauſe eyery ſuch bond 


ES to be put in ſuit. /. 4. ie dne l nN 
Previous notice Within the limits of the chief office of exciſe in Landon, 
mobo ven, 2 the auctioneer ſhall give two days notice at ſuch. office, elſe· 

3 where three days notice, to the collector, or at the next ex- 
3 ciſe-office, in writing, ſigned by him, ſpecifying the ay 

83 | | Dy RE weg 


Aution. 


when ſuchg@le:ſhall-begin3-and ſhall then, or within twen- 


ty-four hours aſter, deliver a. written or pri ay uez 
| taſted and ſigned: by: ſuch auctioneer, or his known Clerk, . 


in which ſhall be. enumerated every article or lot intended 
to be (old at ſuch auction. If de ſhall preſume to make ſale 
by auction, without delivering ſuch notice and Fafalogany of. 
ſhall ſell any eſtate or goods not enumerated therein, he 1h, 
forfeit 20l. 19. 6. 3 6.50. . enge gs 12%; 
The duties ſhall be a charge upon the auctioneer, im- 


mediately on knocking down the hammer, or other cloſing 


of the bidding. . 


1 nnn l ele 
Aud, in purſuance of his hond entered into at the time af put 


: 
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14Y +8 2 
4444 If rg 


S © FE 3 * & 


y how to be | 


his licenſing, he ſhall within twenty-eight days, within the li- paid. | 


mits of the chief officeof exciſt in London, and elſe where with 
in fix weeks, deliver in an account in writing of the total 
amount of the wy bid at each ſale, and of the ror 


not a true and ju account, the commiſſioners PAY: FH 
for- 


=o 
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© If the fale ſhall become void, in-conſequence of the perſan ge beccniög 


for whoſe: benefit the eſtate. ot goods were ſold, having no void. 


right or title to diſpoſe theregf, the auctioneer who paid 
the duty may complain to the commiſſioners of exciſe or 


| Juſtices of the peace within whole. juriſdiction teſpective 


the ſale, was made, who, may hear and determine all ſuct 


_ complaints, and relieve, the party complaining of ſo much as 


{hall appear to hare been overpaid, /. 11. B 


5 


Audion 
By the 28 C. 3. e. 82 . 
being rendered void, hall de made in one-yeaP; if they be 


rendered void in chat period, or elſe in dds months after 


A bidder at an 
auction, under 


the uſual con- 
ditions that the 


higheſt bidder 


ſhall be the pur- pewter 


the diſcoy J. 19. | CLP 90g A s 50 f [ 4) | 
And by the 19 G. 3. e. 56. J 18; all fines, penalties, and 


 forfeitures,- ſhallbe ſued for, recovered, or mittgateil, as by 
the laws of exciſe, or ſued for in the courts of Feſtminfler, 1 
de diſtributed (after deducting all neceſſary charges ) half to 


the king; and half to himi-who ſhall fue. 

N 29 G. 3. Payne v. Cave. Phis was an action tried 
at the fittings after laſt term at Guildhall before lord Kenyon, 
wherein the declaration ſtated that the plaintiff, on 22d 
September 1788, was poſſeſſed of a certain worm-tub, and a 
worm in the fame, which were then and there about 


chaſer, may re- to he ſold by public auction by one 8. M. the agent of the 


tract his biddin 
any time before 


the hammer 
_ down. 


plaintiff in that behalf; the conditions of which ſale were to 
the uſual conditions of ſale of goods ſold by auction, &c. 
of all which premiſes the defendant aſt to wit, &c. 


bad notice; and thereupon the defendant in conſideration 


that the plaintiff, at the ſpecial inſtanee and requeſt of the 
defendant, did then and there - undertake and promife to 
perform the conditions of the faid ſale, to be performed by 
the plaintiff, as ſeller, &c. undertook, and then and there 
promiſed the plaintiff to perform the conditions of the fale, 


to be performed on the part of the buyer, &e. And the 
pfaintiff avers, that the conditions of ſale hereinafter men- 


tioned, are uſual conditions of ſale of goods fold by auction, 
to wit, that the higheſt' bidder ſhall be the purchaſer, and 
ſhould depofit five thillings in the pound, and that if the lot 
purchaſed were not- paid for and taken away in two days 
time, it ſhould be * again and reſold, &c. (ſtating all 
the conditions.) It then ſtated that the 'defendant became 
the of the lot in queſtion for 400. and was re 

uefted to pay the uſual-depbfirg UMhich he-refuſed, &c. At 
the trial, the plaintiff s counſel opened the caſe thus: The 


| enum pres put up in one lot at an auction; there were 


dders, of whom the defendant was the laſt, who 
bid 401. The auctioneer dwelt on the bidding, on which the 
defendant ſaid, Why do you dwell; you will not get more; 
the auctioneer ſaid that he was informed che worm weighed 


at leaſt 1300 weight; and was worth more than 40/. The de- 


fendant then aſked him whether he would warrant it to weigh 
ſo much, and received an anſwer in the tive; he then 
declared that he would not take it, and refuſed to pay for it. 
It was re- ſold on. ſubſequent 'day's ſale for 30/.-to the 
defendant, agaiuſt whom the action was brought for the dif- 
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oy * 
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ference. Lord Ke being of opinion on this ſtatetment 


rou | 
le to abide by his bidding, and could not retract. By the 
act of bidding he acceded to thoſe conditions, one of which 
was, that the higheſt bidder ſhould be the buyer. The 


ditional purchaſer, if nobody bids more. Otherwiſe it is in 
the power of any perſon to injure the vendor, becauſe all 


non - ſuit very proper. The auctioneer is the agent of the 
ce contract bind: 


more than an offer on one ſide, which is not binding on 
is now contended for, one would be. bound by the 


x | ” 
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of the caſe, that the defendant was at liberty to withdraw 
his bidding any time before the hammer was knocked down, 
nonſuited the plaintiff, =, r rn „ 
Walton now moved to ſet. aſide the non-ſuit, on the 
nd that the bidder was bound by the conditions of the 


hammer is ſ , not for the benefit of the bidder, or to 


give him an opportunity of repenting, but for the benefit of 
the ſeller: in the mean time the perſon who bid laſt is a con- | 


the former biddings are diſcharged. by the laſt; and, as it 
happened in this inſtance, the goods may thereby ul- 
timately be ſold for leſs than the perſon who was laſt out- 
bid would bave given for them. The court thought the 


ent of both parties is neceſſary to make 
; that is ſignified on- the part of the 
ſeller, by knocking down the hammer, which was not done 
Here till the — Jo had retracted. An auction is not un- 
aptly called locus pænitentiæ. Every bidding is nothing 


vendor, and the 


either fide till it is aſſented to. But according to what 


offer, and 'the other not, which can never be allowed. 
Rule refuſed. Durnf. and Eaſt. 148. 720 
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Bail. | 
BAIL; ballinm, from the French Bailler, to deliver, fig- What is unge. 


nifies to deliver or ſet at liberty one who has been ar- ftood by bail. 
reſted or impriſoned on any action, civil or criminal; or 


o 
. 


ſurety taken for his appearance at a limited time and place, 


to anſwer and be juſtified by the law. 'Hale's Pl. 96. 
The reaſon why it is called bail is, becauſe the party re- 


ſtrained is thus delivered into the hands of thoſe who bind 


themſelves for his forthcoming, in order to a ſafe keeping 


ox protectton from priſon. The end of bail is to ſatisfy te 


condemnation and coſts, or render the defendant to priſon. 


Vor. I. (5. r 


— 


* 


c 


VIII. 
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ae the bead of bal in mint ee may be on 
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" Who may be diſcharged without: Bail. 1 ba 
I. Abo may or may not be bail. 


** —＋ Who are authoriſed to tate Bl.. 


ſufficient, Hiſufficient, and exceive Bail. won 
F.'of refuſing Bail ohere it may preperly.be granted. 
** I. : Granting. Bail auben il ought 10 be W N 
VI. Bail - 20rit of habeas corpus. 
Difference berzween Bail and Mainpriſe. | 
IX. erer Bail'i in the Nane of another Po 


1. Who. may be auen ae Baih «+ 


Yes a perſon is brought. before. a juſtice, and it ſhall 
9 that no felon VA is. committed, _ may diſcharge ſuch 
perſon; but, if a felony be committed, though it does not 

that the patty KALE: is 1 55 yet he cann ot diſ- 

ge him, but muſt commit or Hale's 1 1 Pl. 98. 
T. 13 C. 2. K. v. Greenwood. Greenwood came u 19,90 
A habeas corpus, Fargo with a commitment, for a ro 
on the highway; the proſecutqr attending, inſiſted he 
was the man; and though eight affidayits of 72 —— 


1 


ſons, proving him to, be at. 2 place at the time "the . | 


robbe was ſworn to, were read, yet the court gefuled. 40 2 | 
90 to bail, but ordered him to remain, till the ai 
— Str. 2. 1139. 

But in the caſe K. v. . Clarke, . M. 18 G. 2. 
The defendant, a juſticè of the peace for the county of 
Surry, committed a man on /uſp:cion of ſtealing a mare, 
and bound over the owner to proſecute. Afterwards, on 
examining two other perſons, he admitted the party 7o bail. 
„The . cutor appeared at the aſſiaes, and found a bill, but 
the party accuſed A - The court granted an 
ind magen aga jalfiee, de laring the 4 not 
have bailed the x man — tr. 2. 1 


3 
2 


* Me may or may not be bailed, y | ! 


Bail is allowed Bail, in criminal cauſes, i 18 regularly to be allowedis in all 


in doubtſ{ul 
calcs, 


caſes wherein it ſeems doubtful, 294 the perſon accuſed 
2 y. of the offence 'or .not ; when it may be allowed 


en by thas perſon who has cognizance of the Ge! 1 


and 


* 


Bail. 


and therefore, being judge of the offence, may, if he thinks 


nt, bail the offender, 2 If. 189. 2 Haw. 93. 


At the common law all crimes were bailable but homi- 


- N 
by * 
. 
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cide ʒ but now the ſtatute of the 3 Ed. 1. c. 15. directs  * 


what offenders are to be bailed, and what not. Hale, Pl. 97+ 


nd h that ſtatute only, preſcribes who ſhall or ; Juſtices may | 
A „thoug * al ny, p ES W Or 1 e 


not be admitted: to bail by the Ger ih et by the 1 & 2. F. 


and M. c. 13. it is enacted that no 7u/tice or juftices of. the 
peace ſhall let to bail or mainpriſe any perſon not repleviſ- 
able by the ſaid ſtatute of 3 Ed. 1. c. 15. N 


Which, ſtatute enacts, that, foralmuch as Heri and What offences 


others, which have taken and kept in priſon perſons de 
of eleny, and incontinent. have been let out by 1 
ſuch as were not repleviſable, and have kept in priſon uch as 


were repleviſable, becauſe they would gain of one party and 
grieve the other; and foraſmuch as before this time it was 


not determined which perſons were repleviſable, and which 


den but anly thoſe that were taken for the death of 4 man, 
or 


y commandment, of the king or of the ju/lices, or for the 
foreſt ; it is provided, and by the king ren 

ſuch priſoners as before were outlawed, and they which have 
abjured the re provors, and ſuch. as be taken with the 


manner, and thoſe which have broken the king's priſon, 


thieves openly defamed and known, and ſuch as be 2 
by provors, ſo long as the provors be living (if they be. not 
of good name), and ſuch as be taken for houſe-burning fe- 


| lentouſly dane, or for falſe money, or for counterfeiting the 


king's ſeal, or perfons' excommunicate taken at the requeſt 
of the biſhop, or for manifeſt offences, or for treaſon touching 
the king bimſelſ hall, be in no wiſe repleuiſable by the com- 
mon writ, nor without writ: but ſuch as be indicted of /ar- 
ceny by inqueſts taken before. ſheriffs or bailiffs by their 
office, or of light ſuſpicion, or for petit larceny, that amount- 
eth not above the yalue of twelve pence, If they were not 


accuſed of ſome other larceny aforetime, or accuſed of the- 


receipt 2 thieves or felons,. or of commandment or forcey or of 
aid in felony donr, or accuſed * other treſpaſs for: which 
one ought not ta loſe life or member, and a man appealed by a 
prover after the death of the provor, (if he be no common 
thief nor defamed) ſhall be henceforth let out by ſufficient 


ſurety, whereof the ſheriff will be anſwerable, and that with- 


out giving augbt of their gde. 
. Tris further enacted by the ſame ſtatute, that if the ſheriff, 
or any other, let any go at large by ſurety that are not re- 
pleviſable, if he be ri or conſtable, or any other bailiff 
of fee which has Keeping of priſoners, and thereof. be at- 
| : _ © en ba 


that 


are and are not 
| ed balable. 


king; and 1* 


F. elony 4 
treaſon as 


ought_to be bailed + and the reaſon is yi wherefore the 
ſmeriffs and others did fo offend, becauſe they would gain 
of the one, and grieve the other: viz. either for avarice or 


were not bailable for certain offences, com- 
mon writ de homine repl Fe and they are in number 
ſour: but by the ancient law of the land, in all caſes of fe- 
- was not to be committed to priſon; but afterwards it was 
provided by parliament, that, in the cafe of homicide, the 
offender was not bailable. 2. I. 186. _ 2 561 
And this ſtatute makes no diſtinction between homicide 
that is malicious, and that which happens by miſadventure 
or in ſelf-defence ; and it feems agreed that juſtices of the 
peace, who have power at this day to bail a man arreſted for 
2 Jight ſuſpicion of homicide, cannot bail any fuch perſon 
for manſlaughter, or even excuſable hamicide, if it manifeſt- 
ly appear that he was guilty of the fact, let it be ever fo 
plain that it cannot amount to murder. 2 Haw. 95, 105. 
If a perſon has dangerouſly wounded another, the juſtice 
ought to be very cautious how he takes bail, till the year 
— day be paſt; for if the die, and the offender ap- 
paar . is in danger of being ſeverely fined. 1 
TaWw. 138. E343 „ ro en i” 
By commandmont of the king.} By che king's courts 
of juſtice ; for all matters of judicature and — at 
225 PER | | un 


Were taken for the death of a man.] Here it appears what 1 
x the 


law are diſtributed to the courts of juſtice, and the king 
| Judges by his juſtices. 8 H. 4.19. 2064 
Kad regularly, no man ought to be attached by his body, 
but either by proceſs of law, that is, by the king's writs, or 
by indictment, or lawful warrant, as by many acts of par- 
liament is manifeſtly enacted and declared, which are but 
expoſitions of Magna Charta. And all reſolutions of the . 
judges, concerning the commandment of the king, are to bg 
l of judicial proceedings. 2 Inſt. 187. . 
Or of the juſtices.] That is, of any of the courts of 
' Weftminſler, or juſtices of aſſfize. 2 H. 96. | | 
Or for the foreſt.] With reſpect to impriſonment for 
offences in foreſts, the law has been much. mitigated 'by 
later ſtatutes. 2 Haw.'g8. 8 ä 
The four preceding articles are particularly excepted out of | | 
the common writ de homine replegiando, that the ſheriff in his . 
county court, which is not a court of record, ſhall not re- 
plevy any of theſe four that are committed: for example, 
though it ſhould be an unlawful commitment, yet the 
| ſheriff ſhall not deal therein by writ de homine replegiando; 
but the ſuperior courts at /Yeftminfler, upon a habeas car+ 
pus, 9 do juſtice to the party in all theſe four caſes, 
2 In/t. 107. A 7 | | 
B, this 2 the following offenders are not repleviſablee: | 
Such priſoners as before were outlawed.] Perſons outlawed Perſons ontlaw- 
are attainted in law, and therefore are not repleviſable or ** ps 
1 mn 3 188. | _— wm ; 
nd yet if the party, upon the cap. utleg. plead miſno 
mer, or alledge error, Re. he may be bailed. Ws 4. 
Abjured the realm. ] Perſons having abjured are attaint- — of che N 
ed upon their own confeſſion, and therefore not bailable am. 
Provers.] A provor, or approbor, is one who con- Provers. | 6 


l by law. 2 Inft. 188. 
 feſles the felony with which he is charged, and undertakes 
to prove another guilty of the ſame crime; and if he ſuc- 
ce eds therein he his own life, otherwiſe he ſhall be ; | | 
| — execut 1 They are not bailable, becauſe „ 
| ey are guilty upon. their own confeſſion, and conſequent] 
do 22 ſtand indifferent. 2 Toft 188. | f | 
| Taten with the manner.) Being taken with the manner 
or the mainer, that is, with the- thing ſtolen as it were in 2 
his hand (from the French main), he ſtands not indifferentt 
whether he be guilty or no, 2 aft. 188. 
Breaking the king's priſon.] Here are manifeſtly two Breaking priſon. 
| offences, Breaking priſon is clearly one; for, had he been in- 
nocent, it is preſumed he would not have broke priſon : his - Ll 
e | 03 FN flying 2 


198 Bail. 
flying is atother; becauſe” he confeſſes the fact who flies 
from judgment. 2 Int. 188. 
Thieves openly . Thieves openly defamed and ons ] Perſons of this de- 
detamed. ſeription ought not to be bailed for any freſh felony, whereof 
$5 4: there is probable evidence againſt him. 2 Hutu. 99. 
Appeal by ap- Appealed by provors.) The appeal of the approver is for- 
8 cible againſt the appellee, becauſe the approver confeſſes him- 
ſelf guilty of the ſame felony, and · therefore it ſerves in the 
nature of an indictment againſt the appellee, ſo lung as the ap- 
prover lives, unleſs the appellee be of good fame. 2 Int. 188. 
| Houſe-burning, Flouſe-b::rning felontouſly dont.] Burning of | houſes, 
&c. was felony by the common law, as appears by this act, 
and by our ancient authors, viz. Glanvii, the Mirror, 
Bradlon, Britton, and Fleta; and this ſeems to have Won 
the law before the Conqueſt. 2 Inſt. 188. 
Falſe money. . Or for falſe 15 ] This was treaſon by. the common 
| W. 2 In. 188. 
 Counterfciting ! Counterfeitin * king's ſeal. This — treaſon b 
* king's fea, % common law; — . KA vol dathaid. to bu high 
| treaſon, as a s by ſeveral ancient authors: and both 
theſe are declared to be high treaſon at the common law 
| by the ſtatute of 25 Ed. 3. c. 1. 21nft. 189. 
Perſons excom- Perſons excommunicate.] That is, he who is certified 
mamcate. into Chancery, by the biſhop, to be excommunicated, and 
2 is afterwards taken by virtue of the king's writ of excom- 
municatio capiendo (which is ſo named of words in the writ 
called a fignificavit), is not bailable : for in ancient time, 
men were excommunicated but for hereſies, or other 
heinous cauſes of eccleſiaſtical. cognizance, and not for 
ſmall or petty cauſes ; and therefore, in thoſe caſes, the 
a was not bailable by the ſheriff or oler, without the 
ing's writ : but if the party offered-ſufficient-caution de 
33 mandatis eccleficey in forma juris, then ſhould the 
party have the king's writ to the biſhop to accept his cau- 
tion, and cauſe him to be delivered : — if the biſhop will 
not ſend to the ſheriff to n ſhall have a writ 
out of the Chancery to the ſheri his delivery: or, if 
he be excommunicated for a temporal cauſe, or ſor a mat- 
ter whereof the eccleſiaſtical court has no cognizance, he 


| ſhall be delivered by the king's writ without any ſatisfac- _ 


| tion. 2 Inf. 189. 
Aan offen- For manifeſt ats Theſe are underſtood to be inferior 


__crimes of an enormous nature, under the degree of felony ; 
as dangerous riots, exorbitant reſcouſes, miſpriſion of trea- 

ſon, præmunire, and ſuch like heinous offences. 2 
Hau. 9g. The following 2e to be an offence of this 


nature: 4 
E. 23 


% 


E. 23 Gt 3. K. v. Horner and others. Coto per H. on Upon a lica- 3 
behalf of Richard Horner and two others, who had been tion to bail, the | 
removed by habeas' corpus from Exeter gaol, moved that re . de 
they might be admitted to bail. The commitment ſtated; fitions; and will 
that the priſoners were charged © with defrauding and robs from thence, if 
& bing Fohn Cunnety of Durnsford, ycman, at- Crediton in Dey {ec juſt 
the co of Devon, under a'ivers falſe pretences, of the — = 
6-ſum of nineteen guineas in gold and a ten pound Bank regularity or ir- 
*,of England bill; and that they were committed by a 3 | 
magiſtrate of that county to the county gaol © until the next ane, 
general gaol- delivery for the ſaid county, or until they ſhall bail, or detain 
« be thence delivered by due courſe of law.” Upon the in- ig peifhnns. 
formation taken before the magiſtrate it appeared, that nies Elad. 
they decoyed the proſecutor into a public houſe, and had and under a pre- 
there obtained the money of him for the purpoſe of play- concerted plan 
ing at cards; and aſter having prevailed upon him once to das > _ ; 
cut the cards for one of them (though he poſitively ſwore the OT ES 
that he had not engaged in play on his on account), under ai, is a fat 
pretence of his having loſt the money to one of the confe- 10 Þ* clabliſhed 
derates, they ſwept it off the table and went away with it. — the legal 
And Cowper H. now contended, that the 0 as ſtated conſequence can 
in the commitment, being ſhort of a charge of felony, and reſult. 
amounting to a miſdemeanor only, the priſoners were en- 
titled to be diſcharged upon bail. Couper T. oppoſed this 
application; and inſiſted, that if enough appeared upon the _— 
depoſitions to ſatisfy the court that a felony had been com- * 
mitted, they would not ſuffer the public to be deprived of 
the benefit of the example, becauſe there might be a de- 
fect in the farm of the warrant : that whether the offence 
charged was or was not a felony, might be a matter of 
ſome nicety; but that caſes of this nature had been often 
ſo conſidered. Buller, J. Similar caſes have often been 
ultimately ſo conſidered: but in caſes of this ſort the courſe 
has always been to leaye it to the jury to determine, 9 
anima the money was obtained; and if they ſhould think 
that it was obtained upon a pre- concerted plan to rob the 
proſeeutor of his money, that it would in ſuch caſe be fe- 
lony : upon this principle at the Ol Bailey a man was 
proſeeuted for felony, who had obtained money by dropping 
a ting wrapped up in a bill ar receipt, purporting that 
the ring had coſt fourſcore pounds, when in fact it was 
worth little or nothing: and upon this indictment the man 
was convicted. The court in ſuch a caſe never form any 
judgment whether the facts amount to felony or not; but 
merely whether enough is charged to juſtify a detainer of 
the priſoner and put him upon his trial. Per Milles and 
Buller, Juſtices ; The practice of this court is, and upon 
04 5 reference 
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Bail. 


Ades be oſſicers of the 'crown-office we find it to 


have been long eſtabliſhed, that, even if the commitment 


were regular, the court would look into the depoſitions to 


th r- 


1 8 


ſane ſpecial act of parliament. 2 H. H. 135. 


in cuſtody; and, if there were not, would bail him: 

ſo if the warrant of commitment were ular, and a — 
ous offence ſhe -n to have been committ they would not 
i or bail the priſoner, without firſt looking into the 
depotitions to ſee whether there was ſufficient evidence'to 
detain him in cuſtody. ern, denied. 'Caldecott's Rep. 


297. Lord Mansfield and Lor d Commiſfioner hun were 


Or for Treaſon.) For by the 2 law 2 man accu- 
ſed or indicted of high treaſon, or of any felony whatſoever, 
was bailable, upon good ſurety, till the offender was con- 
victed ; for, at common law, the gaol was his pledge or 
furety who could find no other. And this ſeems to be 
the old law of the land before the Conqueſt. 2 Int. 189. 

In no wiſe repleviſable.] That is, the ſheriff ſhall not re- 


— — em by the common writ de homine replegiando ; nor 


thout writ, that is ex officio; but all or any of 
be bailed in the King's Bench, &c. 2 Inf. 189. 
* this act the following offenders may be — 8 
eny.] This ſtatute divides. larceny into two kinds; 

grand — petit: grand larceny is when the thing ſtolen is 
above the value of 124; and petit larceny is when it is of 
the value of 12d. or under; and the things ſtolen are to be 
reaſonably valued; for an ounce of ſilver, at the making of 
this act, was at the value of 204. and now it is of the value 
of 5s. and upwards. 2 Inf. 189, 190. 
It ſeems agreed that there is no Conetiey that ſuch per- 
ſons be of good fame; and if there be any colour of pro- 
bability for their innocence, it ſeems moſt agreeable to the 
intention of the ſtatute to bail them. 2 Haw. 101 _ 

The receipt of thieves or felons.) Thoſe who receive ſe- 
lons are acceſſaries after the fact. 2 H. H. 100. - 

Or of commandment or force, or of aid in felony done. ] 
Theſe are acceſſaries before the fact. 2 H. H. 100. 

But acceſſaries to felonies are not to be bailed, unleſs 
they are of good reputation. It ſeems clear, at this day, 
that where there are ſtrong preſumptions of uült, ſuch ac- 


ceſſaries are not bailable by this ſtatute. 2 Haw. 102. 


Some other ti eſpaſs for which one ought not to loſe li ſe or 
member.] It ſeems reaſonable, however, that ſuch ac- 
cuſation ought to be on a light ſuſpicion, or the offence 
ſhould be inconſiderable, and not excluded from bail by 


het - 


„ 
Ad a nan appealed by a provor, after the death of the pro- 
wor, if he be no common thief nor defamed. | And 17 05 i 
of reaſon he may be bailed, if the approvor waive his cope, 


or be vanquiſhed. 2 Haw. 98. 
Let out by ſufficient ſurety.] A juſtice far taking inſole. 


ficient bail, is finable by the Judges of —_ if the- party 
does not appear. 'H. P. 97. 


But the juſtice is not te if the priſoner appear there- 


upon. 2 H. 89. 

If-a perſon who has power to take bail ſhould be ſo far 
impoſed on as to ſuffer an offender to be bailed b „ inſuf- 
ficient perſons, it is ſaid that he or any other perſo 
has power to bail him, may require the party to find —— 
ſureties, and to enter into a new recognizance with them, 
and may commit him on his refuſal ; ay inſufficient 


ſureties are no ſureties. 2 Haw. 89. 
And the perſon who takes the bail way examine them 


on their oaths reſpecting their ſuliciency, 2 Haw. 89. 2 


H. H. 125. 
» Without giving aught of their ar For neither the 


Meriff nor other of the king's officers could take any win 


for doing his office. 2 1n/t. 190. 


If be be per! Se. F fee.] At this time there were 
ſheriffwic 22 2 and conſtablewicks and bailiwicks in 


fee, which had the keeping of priſons; theſe being attaint- 
ed of letting to bail any priſoner not bailable, ſhould loſe 
the fee and bailiwick for ever; and upon office found, the 
king ſhould have the inheritance of the office in him, to 
be grantable over. 2 It, 190. 


And if the under-fheriff, &. - It ſhould be obſerved 


that the action of the under-ſheriff, - or under-bailiff, with- 
out the aſſent of his ſuperior, is no forfeiture of the fee or 
bailiwick of his ſuperior; though in many other caſes the 
ſuperior ſhall anſwer for his deputy. 2 1 r 191. 

I any withhold priſoners re ples fab Here it appears, 
that ta deny a man plevin, that is pleviſable, and thereby 


to detain him in priſon, is a great offence, and Wee: | 


to be puniſhed. 2 It. 191. 
But by ſtat. 1 & 2 P. & M. c. 13 % 2. no juſtice or 
juſtices of the peace ſhall let to bail or mainprize, any 


perſon forbidden to be repleviſed or bailed by the 3 Ed. 1, 


. 15. 


not bound to demand of him to find ſureties, and to pee 
committing him till he ſhall refuſe to find them, but ma 
well juſtify his commitment, unleſs the party himſelf ſhall of- 
fer his ſureties. 2 * 90. 33 

Ul. Ilha 


It ſeems clear, that he who has power to bail another, is 


a dts 


1 III. Who are authoriſed to take Bail. 
By the common law, according to ſome. opinions, the 
ſheriff, without any writ, might ex oel, as principal con- 
ſervator of the peace, bail any perſons arreſted on ſuſpicion 


of felony; and it is certain that, by the common law, he 


might bail any perſon who was indicted before him at his 
torn for felony, or any other crime that is bailable. 2 
Haw. 23. | | | 
And by the common law, every conſtable, being conſer- 
vator of the peace, might have bailed one ſuſpected of fe- 
lony ; but this authority is transferred to the juſtices of the 
peace by ſeveral ſtatutes, Lamb. 15. 
It ſeems to be a good general rule, that, ſo far as any 
are judges of any crime, fo far they have power of 
ailing a perſon indicted before them of ſuch crime: and 
upon this ground it ſeems clear that any two juſtices (1 Q.) 
may of common right bail perſons indicted at the ſeſſions, 
for that any two ſuch juſtices, may hear and determine the 


indictment. It hath alſo been holden that any one juſtice 


hath the like power; and this ſeems to be implied by the 


ſtatute of 1 K. 3. c. 3, which giving one juſtice power of 


In What caſes 
dne juſtice may 
take bail 


Juſtices of gaol- . J 


gclivery. 


bailing perſons arreſted for felony, in {ike form as if ſuch per ſon 
had been indified at the ſeſſions, clearly ſuppoſes, that if ſuch _ 
2 had been indicted. at the ſeſhons, they might have 
bailed by any one juſtice. And if any one juſtice 
had ſuch power, before. the ſtatute ſpecially relating ta 
the power of juſtices in granting bail, it ſeems that he 
bath ftill the fame power in relation to perſons fo indicted 
of any bailable crime under the degree of felony, becauſe 
the ſaid ſtatutes ſeem not to reſtrain him in any ſuch. caſes, 
under the degree of felony, from any power which he law- 
fully might Sh before. 2 Haw, 103. ' 
But one juſtice of the peace cannot admit perſons to 
bail, unleis it be for an offence directly tending to the 
breach of the peace, the reſtraint whereof is the chief end 
of his office; or for an offencę by ſtatute put under the 
conuſance of one juſtice, or for an offence indictable at the 
ſefſhons. 2 Haw. 105. 1 
Mr. Dalton obſerves, that, except in the caſe of 2 it 
ſeems that any one juſtice may bail a priſoner, unleſs where 


it is otherwiſe ordered in particular inſtances by ſome ſpecial 


atute. Dalt. c. 12. | 

It alſo ſeems agreed that any one juſtice of the peace has 

a diſcretionary power of admitting perſons to bail wha 
8 a dangerous wound. 2 Haw. 103. | 

ices of gaol-delivery may bail perſons convicted be- 

fare them of homicide, by miſadventure or Res tho. 

Br ! ter 
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better to enable them to purchaſe their pardon. Cromp. 
I 54+ 2. Hale Pl. 101. $51 „ | nn * Z ; f + 
Alſo it ſeems that in diſcretion they may bail a perſon Court of King's 
convicted before them of manſlaughter, , upon ſpecial, cir- — * 
cumſtances, as if the evidences againſt him were light, or power. 
if he had purchaſed his pardon. Cromp. 159. l 
The court of King's Bench, by the plenitude of its 
power, may in diſcretion admit perſons to bail, though com- 
mitted by other courts for crimes. not bailable by, thoſe 
courts, on conſideration of the nature and circumſtances of 
/ the caſe. 6 Med. 73. 2 Hale's. Pl. 112. 
But here it muſt, be obſerved, that, with reſpect to the 25 - 
nature of the offence, though this court is not tied down 
by the rules preſcribed by the ſtatute of Meſim. 1. yet it 
will in diſcretion pay a due regard. to them, and not admit 
a perſon to bail who, is expreſsly declared to be irreplevi- 
fable, without ſome particular circumſtances in his favour. 
2 Inſt. 185, 1 Salt. 61. 2 Haw. 113, 114 
Therefore if a perſon be attainted of felony, or convicted 7 
thereof by verdict general or ſpecial, or notoriouſly guilty = — 
of treaſon or manſlaughter, &c, by his own confeſſion or i 
otherwiſe, he is not to be admitted-to bail, without ſome | = 
ſpecial motive to induce the court to grant it, 1 Bult. 
87. 0 % Ham 11. ee W : 
By the 1 & 2 B. & M. c. 13. it is enacted, that no per- Regulations 
ſon arreſted for manſlaughter or felony, or ſuſpicion thereof, hangs _ 
ſhall be let to bail or mainpriſe by any juſtice of the peace, — NI. ol 
if it be not in open ſeſſions, except it be by two juſtices at 
the leaſt (1 Q.) and the fame to be, preſent together at the 
time of the ſaid bailment ; which bail they ſhall certify in 
writing, ſubſcribed. or ſigned by them, at the next general 
gaol-delivery, to be holden within, the county where the 
perſon ſhall be arreſted or ſuſpectecc . | 
And ſuch juſtices, or one of them, being of the quorum, 
when any ſuch priſoner is, brought before them for any man- 
ſlaughter or felony, before any bailment, ſhall take the ex- 
amination of the ſaid priſoner, and the information of thoſe 
who bring him, of the fact and circumſtances thereof, and 
the ſame or as much thergof as ſhall be material to prove 
the felony, ſhall put in writing, before they make the bail- 
ment, and ſhall certify ſuch. examination and bailment ta 
the next general yaol-delivery to be holden within, the 
limits of their commiſſion. n 
And the ſaid juſtices ſhall have authority to bind all ſuch, 
by recognizance or obligation, as declare any thing ma- 
r 
aw $8; n 


| ſitions taken in writing, which we may look into, Other 2 


Bail. 
neral gaol delivery, to give evidence againſt the party on his 
trial; and 2 the ſame in like manner. 21 

And if any juſtice of the peace ſhall offend againſt this 
act, he ſhall, by due proof on examination, be fined in diſ- 


eretion by the juſtices of gaol-delivery. 


But it is provided that juſtices in Middleſex, and in cities, 
boroughs, and towns corporate, ſhall have authority to bail 
priſoners in ſuch manner as they might before this act: but 
when they do bail, they are to take and certify the bail and 


examination as herein directed. 


IT. Of ſufficient, inſufficient, and exceſſive Boil. 


No perſon ſhall be bailed for felony by leſs than two 
and it is ſaid not to be uſual for the King's Bench to bail a 
man on a habeas corpus, on a commitment for treaſon or 
felony, without four ſureties : the ſum in which the ſure- 
ties are to be bound, ought never to be leſs than 40/. for a 
capital crime ; but _ be higher in diſcretion, on conſider- 
ation of the ability and quality of the priſoner, and the na- 
ture of the offence ; and the ſureties may be examined on 
oath, concerning their ſufficiency, by him who takes the 


' bail. After inſufficient bail has been ipadvertently given, 


the perſon who took bail may demand better ſureties, or 
commit the offender. 2 Haw. 88. Hale's Pl. 97. 

T. 5 G. 2. K. v. Dalton, The defendant had the miſ- 
fortune to kill his ſchool-fellow at Eton, and being brought 
up by habeas corpus to the chief juſtice's houſe, it was re- 
turned, that he was committed * the coroner for man- 
ſlaughter. It was therefore prayed he might be bailed. But 


the chief juſtice ſaid, that was no reaſon, for if the depoſi- 


tions m it murder, he would not bail; on the contrary, 
if they amounted only to man/laughter, he would bail, 
though the coroner's inqueſt had found it murder z and he 
ſaid, the diſtinction was between the coroner's inqueſt, 
where the court can look into the depoſitions ; and an in- 
dictment, where the evidence is ſecret, 

The bail were four, in 4000/, The chief juſtice ſaid, It 
had been uſual to take them in a ſum, or body for body; 
and that where they are taken body for body, it was a miſtake 
to imagine the ba:/ were to be hanged if the principal ran 
away; but that the method is, to amerce them. Str. 2. 911. 

M. q W. Lord Mohur's caſe. By the court; If a man 
is found guilty of murder by the coroner's inqueſt, we ſome. 
times hi him; becauſe the coroner proceeds on depo- 


wile 


= Tr 
_ Wiſe where a man is found guilty of murder by a grand jury: 
becauſe the court cannot ——— wablek 
they by their oath are bound to,conceal. There is no dif- 
ference between peers and commoners as to bail. Salk 1. 
140. ba TS I; e „ e bivied: 
"But juſtices muſt take care that, under pretence of de» 
manding ſufficient ſurety, they do not make ſo exceſſive a 
demand as in fact amounts to a denial of bail; for by the 
_ declaration of rights, 1 E. e. 2. c. 2. exceſſive bail ought 


. 


not to be required. 2 Haw, 89. : 


7. iu Baile i an fine iir 
It is clearly agreed to be an offence by the common law, 
as well as by ſtatute, and puniſhable by indictment as well as 
by action, to deny or delay, or obſtruct bail where it ought 


** Granting Bail 20hen it ought to berefuſed.. 


The bailing a. perſon not bailable by law, is puniſhable 
by the judges of aſſiae by fine ; or puniſhable as a negli- 
gent eſcape. at common law. H. 192 Kr n tow 
- Juſtices of the peace, before they bail a man under com- 
mitment, muſt, at their peril, inform themſelyes of the 

cauſe for which he was committed: for if he were in truth 
committed for a cauſe not bailable by law, it is no excuſe 
that they did not know that he was committed for ſuch 

cauſe. Dali. c. 114. 2 Haw. 90. F 


VII. Bail by Writ of Habeas Corpbs. 


Wherever a perſon is reſtrained of his liberty, by being 
_ confined in a common gaol, or by a private perſon, whether 
it be for a criminal or civil cauſe, he may regularly by hab 
beas corpus have his body and cauſe removed to ſome fu- 
perior juriſdiction, which has authority to examine the le- 
pality of ſuch commitment, and, on return thereof, either 
ih, diſcharge, or remand the priſoner. If bail cannot 
otherwiſe be obtained, the law has provided a remedy in 
moſt caſes, by the habeas corpus act, 31 C. 2. c 2. of which 
the following is the ſubſtance : - F293 
Elf the commitment is for treaſon or felony plainly and Eher corfur 
ſpecially expreſſed in the warrant of commitment ; or if any ** 
Perſon is committed and charged as acceſſary before the fact 
Es | to 


K 
=: : 
* 
1 


Ball. 

to any petty treaſon or felony, or upon ſuſpicion theteoh, or 
with ſuſpicion of petty treaſon or felony, which petty treaſon 
or felony ſhall be plainly and ſpecially expreſſed in the war- 
rant of commitment; in ſuch caſes the perſon ſhall not be 
— on a writ of habeas corpus ; otherwiſe he may be 

25090 unn Aach e Fra 2 li, | 
' Alf if a perſon is committed for treaſon or felony, ſpe- 
cially expreſſed, — if he ſhall in open court, the firſt week 
of the term, or firſt day of aſſize, petition ta be tried, and 
ſhall not be indicted ſome time in the next term or aſſize 
after the commitment, he ſhall upon motion the laſt day of 
the term or aſſize, be bailed, unleſs it ſhall ap r to. the 
judge upon oath that the king's witneſſes coul A be pro- 
duced within that time, and then if he is not tried in the ſe- 
cond. or aſſize, he ſhall be diſcharged. ' 
& Preyious to the above-mentioned bailment, the priſoner, 
or ſome perſon on his behalf, ſhall demand of the officer 
or keeper a copy of the warrant of commitment, which he 
ſhall deliver in fix hours, on pain of 100/. to the party 
grieved for the firſt offence, and 200/. and forfeiture of his 
office for the ſecond, 8 
Then application is to be made in writing, by the pri- 
ſoner, or any perſon for him, atteſted and ſubſcribed by two 
witneſſes who were preſent at the delivery thereof, to the 
court of Chancery, King's Bench, Common Pleas, or Ex- 
chequer, or if out of term time, to the lord chancellor or 
one of the judges; and a copy of the warrant of commit- 
ment ſhall be produced before them, or oath made that ſuch 
copy was denied. N 200 . 

« But if any perſon hath wilfully neglected by the ſpace of 
two terms to apply for his enlargement, he ſhall not have a 
babeas corpus granted in the vacation. 

« This being done, the lord chancellor, or judges reſpec- 
tively, ſhall award an habeas corpus under the ſeal of the 
court, on pain of 500-/. to be marked in this manner, Per 
flatutum tricgſimo primo Carali ſecundi regis,, and ſigned by 
the perſon that awards the ſame; and {hall he directed to 
the officer or keeper, returnable immediate... 

« And the charges of bringing the priſoner ſhall be aſ- 
certained by the judge or court that awarded the writ, and 
indorſed thereon, not exceeding 12d. a mile. 

« Then the writ ſhall be ſerved on the keeper, or left at 
the gaol with any of the under-officers ; and the charges 
fo indorſed ſhall n or tendered to him, and the pri- 
ſoner ſhall give bond to pay the charges of carrying him 


»+ ® * 


1 


* 


deck, if he ſhall be demanded, and that he will het make ang 
4 This done, the officet Mall within three days after ſer= 
vice (if it is within twenty miles] return the writ, and bring 
the body, and ſhall then'"likewife certify the true cauſe gf 1 
the impriſonment; if above twenty miles and leſs than aan 
hundred, then within ten days; If above a hundred, then " 
within twenty days; on like pain as before. 
« But after the aſſizes are 1 for the county 
where the priſoner is detained; he ſhall not be removed. 
ef it ſhall then appear to the faid lord chancellor or judges, 
that the priſoner is detained on a legal proceſs, order, or war- 
tant, out of ſome court that hath' juriſdiction of criminal 
matters, or by warrant of a judge or juſtice of the peace for 
matters for which by law bels not bailable; in ſuch caſe the 
priſoner ſhall not be diſcharged. 1s ORIG N Ar 
EI he ſhall be diſcharged, he ſhall thereupon enter into re- 
cognizance to appear on his trial; and the writ, and returr 
thereof, and recognizance, ſhall be certified into the court 
where the trial muſt be. 1 
„ gut perſons charged in debt, or other action, or with pro- 
_ ceſs in any civil cauſe, after their diſcharge for a criminal 
offence, ſhall be kept in cuſtody for ſuch other ſut. 
e And perſons ſo ſet at large ſhall not be recommitted for 
the ſame offence, unleſs by order of court, on pain of 300 
to the ret e q 31 | : | r. s 
It is obſerveable on this ſtatute, that, though the conſtable Remarks. 
by his own authority, without any warrant of commitment, 
may carry offenders to each, which was the method of ſecur- 
ing priſoners before there were any juſtices of the peace; yet, 
ſince the inſtitution of the office of juſtices of the peace, it is 
better that they he carried before a juſtice to be ſent by him 
to gaol by warrant of commitment ; otherwiſe they have a 
right to be bailed upon this att, whatever the offence may 
R ee Hey: 
It is further obſerveable, that the warrant of commitment 
ought to ſet ſorth the cauſe ſpecially ; that is to ſay, not for 
| treaſon, or felony in general, but treaſon for counterfeiting. 
the king's coin, or felony for ſtealing the goods of ſuch a 
perſon to ſuch a value, and the like, that the court may judge 
thereupon, whether or no the offence is ſuch for which à pri- 
foner ought to be admitted to bail. Id. | n Mie | 
H. 7 G. 3. K. v. Franklyn, Partridge had obtained a Taking an ac- 
| rule to ſhew cauſe why a writ of habeas corpus ſhould not 2 2 Oy 
iſſue, directed to the keeper of the caſtle of the city of pron va 
Norwich, to bring up the defendant, who had been com- defiance of the 


mitted under ſtat. 19 C. 2. for the puniſhment of perſons 1+ of cuſtoms 
| | | 8 ROSS end exeiſe is a, 
| D 
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Bail. 


going armed or. diſguiſed; in defiance ol dhe laws of c- 


| withinthe ſtat. toms and exciſe, for the purpoſe of being bailed. The com- 
19 G. 2. c. 34. mitment char that he had with others armed, aided and 


and therefore 
the offender is 


aſſiſted in reſcuing uncuſtomed goods, &c.. and aſſaulted, 
&c. and wounded and maimed, &c. an officer of exciſe in 
the execution of his duty Mr. Partridge made the appli- 
cation for a habeas corpus, upon the ground, that the com- 
mitment did not charge any offence- againſt the ſtatute : 
that it ſtated only that the priſoner did certain acts 407% 
others armed; but did not alledge that he perſonally was 
armed as the act required; and this fact was ſupported by 
the affiday:t of the priſoner. The court, though they re- 
fuſed to grant the writ in the firſt inſtance, intimating their 
opinion, that it was not neceſſary to conſtitute the offence, 
that every perſon concerned ſhould be armed ; yet as it was 


_ a capital felony, granted a rule to ſhew cauſe, the point 


might be conſidered and ſettled. Kenyon, attorney general, 
now ſhewed cauſe againſt this rule; and inſiſted, that the 
objection very much reſembled a diſtinction that had been 
attempted on the Black Act; under which it being neceſ- 
fary that the face ſhould be blacked, to ſubject the offender 


to its penalties, it had been contended, that, where the face 


perſon active and concerned in riotous proceedings of this 


was covered with crape, or a black maſk uſed, the words 
of an act ſo penal wert not ſatisſied. Partridge : The pream- 
ble here alſo ſhews the object of the act, and that it was aimed 
at perſons with arms in their hands. Attorney General: But 
another branch of the preamble ſpeaks of wounding and maim- 
ing exciſe officers in the execution of their office, without 
mentioning arms. Partridge : But it adds, © ſo affociated and 
aſſembled as aforeſaid;”” which can receive no other con- 
ſtruction than as. to their being armed. The Attorney Gene- 
ral then inſiſted, that whether the charge of maiming, ſtated 
in the commitment, would or would not ſupport it, it was 
not neceſſary within the meaning of the act, that every 


nature ſhould individually be armed: that, though the pri- 
ſoner had denied having any concern in this outrage, he 


| had on the contrary an affidavit, ſtating not only that the 


proper was at the head of the party and encouraging them, 


but alſo that he was armed; ſo that, even if the court ſhould 
think that the ſtatute could only affect perſons who were 


themſelves armed, and conſequently that the preſent com- 
mitment was defective, this application muſt prove nuga- 
tory, as before the writ of habeas corpus could be returned, 
a proper warrant of detainer ſhould be lodged againſt the 
priſoner. Lord Mansfield : To be ſure that may . 


Bail. 
but the priſoner does not deny that he was there with armed 
perſons; and, if he was active, it is not neceſſary under this 
uct, that ſuch individual ſhould be armed. His lordſhip 
added, that, independent of the Attorney General's affidayit, 
there was no ground for this application; for the court ne- 
ver grants the motion upon the merits as diſcloſed by the 


priſoner's affidavit. Miles, 4/hur/ty and Buller, juſtices, 


concurring, rule diſcharged. Caldecot's Rep. 244. = 
H. 9 G., K. v. Sarah Saliſbury. The defendant was 
committed to Newgate for ſtabbing a gentleman with a knife, 
ſo that his life was deſpaired of: and having obtained a habeas 
cor pus from this court, the day before ſhe was to be brought up, 


ſhe moved that a phyſician and ſurgeon of her own nominat- 


ing might be 'permitted to; be preſent at.the drefling the 


tleman's wound, ſo as to be able to ſatisfy the court that 


en 
| he was *out of danger, in order that they might bail her. 


By the court; There never was a motion of this nature, eſ- 


pecially ſo early as this is: the courſe is, for the friends of the 


party injured to lay his condition before the court when they 
oppoſe the bailing ; if they do not do it, then we may order 
ſuch an attendance for our own ſatisfaction ; but at preſent the 
defendant has no right to demand it. Str. 1. 547 


VIII. Difference betrveen Bail and Mainpriſe. os. 


Mainpriſe is compounded of two French words, main and 
pris, and ſignifies in our law, the taking or receiving a 
man into friendly cuſtody, that otherwiſe might be com- 
mitted to priſon, on ſecurity being giving for his forth com- 
ing at a day aſſigned : and they who thus undertake for any 
are called mainpernors, becauſe they receive him into their 
hands. Staundf. Pl. Cor. 178. 5 


Mainpernors are therefore only ſurety, but bail is a cuſ- — 
are ſurities, 


tody; and therefore the bail may retake the priſoner, if they 
ſuſpect he will fly, and detain him, and bring him before 
a juſtice, and the juſtice ought to commit the priſoner in 


diſcharge of the bail, unleſs he find new ſureties. Halc's 


Pl. 96. | 8 | 

He that is mainpriſed is always ſaid to be at large, and to 

go at his own liberty out of ward, until the 1 of his ap- 

pearance; but otherwiſe it is where a man is le 
MHantuocd's F. L. 167. 


IX. Acknowledgitly Bail in the. Name of another Perſon. 
By the 21 Jac. . 26. it is enacted, that if any perſon ſhall 


acknowledge, or procure to be acknowledged, any bail in 


Vox. I. (5.) the 


t to bail. | 


Mainpriſe, k 
what it is. 


W 


| ; 
i 
| 
| | 
[ 
I 
1 
: - 


not bail. 
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the name ne not pri 
of felony without benefit of 


Dall. 
Aae = ent- 
Bail taken before a judge is 855 within this ſtatute of 21 


Fae, till it be filed of record. 1 H. H. 696. 


i 


Puniſhment as 


. Tea or river 


Piles, &®. for 


ſccuring banks, 


But it is within the ſtatute of 4 W. c. 4. by which it is 
enacted, that if any one ſhall perſonate another before thoſe 
who have authority to take bail, ſo as to make him liable to 
the payment of any ſum of money in that ſuit or 3 


be guilty of felony : {But not without benefit 2 cler 
| += 


7. 6 6. — vu— 
and, as there were no ſuch perſons, they could not be pro- 
ſecuted for perſonating bail on the fat. 21 Fac. The court 
therefore ordered them and the attorney to be ſet in the pil- - 
Jory, which was accordingly done. Str. 384. 


_ OF ENGLAND. See FORGERY. 
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Banks, Rivers, and > Bavigatica 


BY the 6G. 2. c.37 6 aa — 

unlawfully and 2 down, or cut 
3 river, or any ſea bank, whereby any lands 
ſhall be overflowed or he ſhall be — of felony 
without benefit of clergy. /. 5. 

And by the 10 G. 2. c. 32. if any perſon ſhall unlawful- 
ly cut off, draw up, or remove and carry away any piles, 
chalk, or other materials, driven into the ground, and uſed 
for the ſecuring of any marſh or ſea walls or — in order 
to prevent the lands lying within the ſame from being over- 
flowed and damaged; on complaint or inſormation thereof 


made upon oath to any juſtice reſiding near the place, ſuch 


juſtice ſhall ſummon the party complained of, or iſſue his 


warrant to apprehend and bring ſuch perſon before him, and 
upon his appearance, or negle ing to appear, he ſhall pro- 
ceed to examine the fact, and upon due proof thereof by 
confeſſion, or oath of one witneſs, ſhall convict the offender, 
who ſhall there forfeit 201. half to the informer, and 
half for the uſe of the poor, to be levied by diſtreſs and fale: 
for want of fufficient diftreſs, he ſhall be committed to the 
houſe of correction, and kept there to hard labour for fix 


months. /. 5. 
And the ſtatute 4 G. 3. c. 12. /. after ſtating the inſuffici- 


eney of the laws in 3 for the preſervation of the banks, 


floodgates, fluices, &c. belonging to rivers" and ſtreams 
made navigable by act of parliament, enacts, chat if any 1 


Banks, Rivers, Kc. 211 
fon ſhall wilfully or maliciouſly break, throw down, damage, 
or deſtroy any banks, floodgates, ſluices, or any other 

works, or 6pen or draw up any floodgate, or do any other 

wilful hurt or miſchief to any ſuch navigation, as to ob- 

ſtruct, hinder, or prevent the carrying on, compleating, 

rting, or maintaining ſuch navigation, he ſhall be guilty 

ony, and tranſported for ſeven years. . | | | 

| But by the temporary ſtatute of 8 G. 2. c. 20. which was How puniſhable 

made perpetual by the 27 G. 2. c. 16. if any perſon ſhall, by 27 C. 2. 

by day or night, wilfully or maliciouſly pull down, cut 

down, pluck up, throw down, level, or other wiſe deſtroy, 

any lock, ſluice, floodgate, or other works, on any navi- 
le river, erected or to be erected by authority of parlia- 

ment, or reſcue any perſon in "cuſtody for ſuch offence, he 

| ſhall be guilty of felony without benefit of N ; and the 
offender may be tried in any adjacent county; but the at- 
tainder ſhall not work corruption of blood, loſs of dower, 
or forfeiture of lands or 8 Perſons diſcovering and 

convicting an accomplice ſhall be entitled to a pardon. The 

hundred ſhall anſwer damages, not exceeding 20/. to be re- 

covered as in caſes of robbery. /. I, 3, 4, 57 6. 

And by the ſame ſtatute, /. 2. any perſon who ſhall Maliciouſly 
wilfully and maliciouſly draw or pluck up any floodgate, ring up | 
fixed or made in any wear or lock, e or to be erect. ter 
; ed by authority of parliament, in or upon any navigable þ. 
river for preſerving the navigation thereof, ſhall, on con- 
viction upon the oath of one witneſs before two juſtices of 
the county or place, or of the adjacent county or place, be 
ſent to the houſe of correction to hard labour for one month. 7 

Alſo by the 22 H. 8. c. 11. if any perverſe and malicious Particular ſta- 
| perſon ſhall cut down and break up any part of the dike. tute reſpecting 
called New Powdike, in Maꝛrſpland in the county of Ner- OI field and | 
folk, and the broken dike called Old Field Dike, by Maryh- 2 
land, in the iſle of EH or of any other bank being parcel 
of the rind and uppermoſt part of the ſaid county of Mar h- 
land, made for the defence and ſalvation of the faid county 
of Mar/hland, he ſhall be adjudged guilty of felony; and 
the ſeſhons may determine the ſame. - $95 

By the 19 G. 2. c. 22. it is enacted, that, if any perſon for fill- 
acting as maſter of a ſhip, if there ſhall be caſt out of any ing up havens, 
veſſel, being within any haven, road, channel, or navigable — 28 
river, any ballaſt or rubbiſh, but only on the land where 2 i 
the tide never comes, any one juſtice may ſummon ſuch 
maſter or owner, or other perſon acting as ſuch, againſt 
whom the information ſhall be made, or iſſue his warrant 
to bring him before him, and upon due proof made by con- 
feſſion, or on view of * or oath of one witneſs, 
wah 5 2 that 


\ 


* 
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15 charges of clearing the place where the veſſel ſh 


Ballaſt or rub- 
biſh mutt be 


thrown on the 
land. 


Banks, Nivers, . 
that any ballaſt or rubbiſh hath been caſt out, the maſter or 
perſon acting as ſuch, ſhall be adjudged the offender, and 
ſhall forfeit not exceeding 5/. nor under 50s. half to the 
mformer, and half to the to be levied by diſtreſs of 
the goods of the perſon ſo convicted, or of the ſhip or 
tackle; and the ſame; if not redeemed in five days, to be 
ſold, rendering the overplus, if any be, after demand in 
writing, charges of diſtreſs and fale being firſt! deducted, 
For want of ſufficient diſtreſs, the offender to be committed 
to gaol or to the houſe of correction for two months, or 
till payment of the penalties, or ſo much thereof. for which 


the commitment ſhall be. And it is further enacted by the 


ſame ſtatute, that as ſoon as any veſſel ſhall be ſunk, ſtrand- 


ed, or run _— in any. harbour, channel, or navigable 


river, or be brought in, or be there in a ſhattered condi- 
tion, and permitted to remain there, and the owner or 


maſter» ſhall begin to take down or carry away any of the 
rigging or tackle, or if there ſhall not be any perſon to 
take care of ſuch veſſel, any one juſtice ſhall, on infor- 
mation thereof, fummon the owner or other, perſon having 
or pretending to have the command thereof, or iſſue his 
warrant to bring him before him, and on conviction ſhall 
iſſue his warrant for ſeizing and removing ſuch veſſel, and 
the rigging and tackle thereof, in ſuch manner as he ſhall 
order and direct; and if ſuch perſon ſhall not within five 
days give ſatisfactory _ to the juſtice, to clear the 
harbour of ſuch veſſel, and 


the veſſel and furniture, then the juſtice ſhall cauſe the 
hulk and tackle to be fold, and with the mos pay the 


of ſeizing, removing, and ſelling the ſame, rendering theover- 
plus to the owner of the manor where the fame ſhall happen. 
In the caſe of Bruckleſbank and Smith, MH. 32 G. 2. on 


a ſpecial verdict from Northumberland aſſiaes, it was ſtated 


that the defendant was a juſtice of the peace, and the plain- 
tiff a maſter of a ſhip floating in the Tyne, a navigable 
river; that upwards of three tons of ballaſt were unloaded 
out of the faid ſhip into a machine or veſſel called a hopper, 
and carried into the high and open ſea, where it was caſt 
into the ſea in fourteen fathom water, at a diſtance from 


any port, hayen, channel, or navigable river : whereupon 


Mr. Smith comviied the plaintiff: as an offender againſt this 


act. The. plaintiff brought his action, and it was urged 


on his, behalf, that this was no offence 7 1 the meaning 


ral. queſtion, which goes farther than this particular caſe; 


of the act. But by lord Mansfield, Ch. J. This is a gene- 


but 


— 


all wreck and parts thereof, 
and pay the charges of ſeizing, removing, and diſpoſing of 


lie, and 


. W — — " 
r 8 —— . < 2 RIS N ! 


Judgment was given by the court, u 


ft of clergy. 24 G. 2. 4. 45. 


ſervation in the breaches of the Thames. | 
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but it is a very plain and clear caſe, and expreſsly againſt the hr 
_ prohibition of the act, which provides, that it ſh 


not be 
thrown but upon the land: whereas this man ſays, that he 
has found a better way than that which the act has expreſs- 
ly preſcribed ; but there is ſuch an opening to fraud in this 
way, that it would be dangerous to truſt to this method, 
though it were not prohibited. However, it is enough that 
it is contrary to the direct and expreſs proviſion of the act. 


nanimouſly, for the de- 
fendant. '" Burr. n 656 i OY ATC? ., 
If any perſon ſhall feloniouſly ſteal goods, of the value of Stealing on 
40s. in any ſhip, boat, or veſſel, on any navigable river, beard . 


> 


or in any port, or from any wharf or key, or ſhall be pre- 


ſent or aiding therein, he ſhall be excluded from the | bene- 
— on the Thames are prohibited by the 27 H. 8. 
And by 4 H. 7. c. 15, the lord mayor ſhall have the con- 


By the 27 Elix. c. 24. perſons ſhall be charged towards 
the repair of ſea-banks in Norfolk, as they are chargeable to 
the highways, - 1 | | 8 


—_—_— 


Bankrupt. 
T* E word bankrupt is derived from bancus, or hangue, Derivation of 
which ſignifies the table or counter of a tradeſt _ beak» 
and ruptus, broken ; denoting thereby one whoſe ſhop or 
place of trade is broken and gone : though others chooſe 
to adopt the word route, which in French ſignifies a trace 
or track, and tell us a bankrupt is one who has removed 


his bangue, leaving but a trace behind. 4 Int. 277. And 
it is obſervable that the title of the firſt Eng/z/þ ſtatute con- 


» . 
% 
* 


cerning bankrupts, 34 & 35 H. 8. c. 4. againſt ſuch per- 


ſons as da make bankrupt, is a literal tranſlation of the French 

idiom, qui font banque route. | EA "x0 
The benefit of the laws of bankruptcy is allowed to none Traders only 

But actual traders ; as they are, generally ſpeaking, the only 3 

perſons liable to accidental loſſes, and to an r pay · bankrupt laws 


ing their debts, without any fault of their own. If perſons 


in other ſituations of life contract debts, without the power 
of payment, they muſt take the conſequences of their own 
indiſcretion ; for the law deems it an unjuſtifiable practice 
for any perſon, who is not in trade, to incumber himſelf 
with det tz to any conſiderable 1 If a gentleman, or 
95 Ky one | 


Bankrupt. 
one in a liberal profeſſion, at the time of becoming in 
yp 2 ſufficient fund 7 22 9 the de- 
y 6f payment is a ſpecies onel a temporary 
n and if at lch time he has . 
cient fund, the diſhoneſty and injuſtice is the greater. 
Tad. cannot be carried on without mutuzl credit; the 
2 of debts is therefore not only juſtifiable, but ne- 
3 accidental calamities, as the loſs of a ſhip 

in a 8 the failure of thoſe with whom we have 
commercial connections, or the non-payment of perſons 
out of trade, render it impoſſible for a merchant or trader 
to diſcharge his own debts, it is his misfortune, and not 
his fault. To the misfortunes therefore of debtors, the 


law has given 2 compaſſionate remedy, but denied it to 
their faults. 


J. What are Afts of Bankruptcy. 
II. Who are liable to be Bantrupts. 
II. I ho are nat liable to be Bankrupts. 


I. Iſſuing the Commiſſion and chooſing Aſigneen. 
F. Examination of the Bankrupt, bs "EP and 
BR ; 


e poſal of the Bankrupt s Eflate. 
2 he Bankrupt's Certificate and Diſcharge. 


J. What are Ads of Bankruptcy. 


The various acts of bankruptcy within the ſeveral ſtatutes 
__ together into one view, ſeem to be as follows: 


perſon ſhall be a bankrupt, who, uſing the trade of 
——— by of bargaining, exchange, bartry, che- 
viſance, or e in groſs, or by retail, or ſeeking his 
trade of living by duying and ſelling, or that ſhall uſe the 
trade or profeſſion of a ſcrivener receiving other men's mo- 
nies or eſtates into his truſt or cutogy, hall 
1. Depart the realm; 
2. Begin to keep his houſe; 
3. Abſent himſelf ; 
4. Take bene: 
5+ Willingly or 83 faffer himſelf to be arreſte# 
.for any debt or other thing aot grown or due for money. de- 
livered, wares fold, or any o other juft or n cauſe or 
conſideration or pu 
6. Shall ſuffer himſelf to be outlawed; 5 
3 —— = oy to priſon ; 
y or fraudulently ſhall procure his goods to be 
atached 0 or ae 


9. Depart 


Bankrupt. 
9. Depart from his dwelling-houſe; | | 
10. Make an r grant or conveyance of * — — 5 

or goods, whereby his creditors may be de or delayed 

ed, 8 of their juſt debts ; 

11. Shall obtain w protection, other than ſuch per- 
ſon as ſhall be lawfully protected by privilege of parlia- 
ment; a | 5 1 
12. Shall prefer to any court any petition or bill againſt 
any of his creditors, * endeavouring to enforce them 
to accept leſs than their juſt debts, or to procure time, or 


longer ays of payment than were given at the time of their | 


original contract; or, | 2 
13, Being arreſted for debt, ſhall lie in priſon two 
months upon that or any other arreſt or detention for debt. 
14. Being arreſted for 100/. or more, ſhall eſcape out of 
riſon ; | | 8 
l 15. Paying the petitioning creditor, or delivering to him 
oods or ſecurity for his debts, whereby he ſhall privately 
* more in the pound than the other creditors ; or, 
16. Neglecting to make ſatisfaction for any juſt debt 


* 


to the amount of one hundred pounds, within two months 


after ſervice of legal proceſs, for ſuch debt, upon any trader 
having privilege of parliament. * RNS we | 


1. Departing the Realm. 1 Jac. c. 15. 1. 2. 

By —_— from the realm, a man withdraws himſelf 
from the juriſdiction and coercion of the law, in order to 
defraud his creditors. 2 Black}. Com. 478. de 

If a merchant departs the realm with the conſent of his 
creditors, he does not thereby commit an act of bank- 
rate. 5 ; | | 


2. Begin to keep his Houſe. 13 Eliz. c. 7. ſ. 1. 
Keeping in his own houſe, privately, ſo as not to be ſeen 


or ſpoken with by his creditors, except for juſt and neceſ- 


fary cauſe, is conſtrued to be an intention to defraud his 
creditors, by ayoiding the proceſs of the law. 2 Blackft, 


Com. 478. | 2 | 
If a tradeſman/ canceals himſelf, or abſconds within his 


f houſe, with intent to delay or defraud his creditors, it 
makes him bankrupt, though the cancealment be only for 


a ſhort time, 2 Show. Rep. 523. 


But lord chancellor Hardwick? declared, that a perſon's Denying at an 
denying himſelf to a creditor at eleven o'clock at night was — 


no act of bankruptcy : for it could not be ſaid to be done 
with an intent to defraud his _— which is an ingredi- 
gl nh 


— — 


=_ — — — 3 r 
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afterwards. 


Deny ing to a 
credit on a 


note not due. 


Denying when 
. 


Going abroad 


Bankrupt. 
ent the acts of parliament require to make a man bankrupt. 
Atk. Rep. 201. pl. 14. | e He 

Keeping houſe to avoid an attachment for not delivery of 
goods, no debt bein; due, is not an act of bankruptcy. Atk. 
Rep. 196. pl. 102. | 

But otherwiſe for fear of an attachment in chancery. 
Ait. Rep. 240. pl. 131. | | 

If a man denies himſelf, when he knows that a creditor 
comes for a debt, he has committed an act of bankruptcy. 
Cum. Dig. 523. | | NE. 

But lord chancellor Talbot ſaid, that a debtor's denying 
himſelf to a creditor by note of hand, payable at a future 
day, was not an act of bankruptcy: it muſt be a keeping 
houſe, &c. in order to defeat or delay creditors of their 
debts, which could not be in the preſent caſe, becauſe the 
creditor had then no debt due to command. 7 Vin. Abr. 
61. pl. 14. f 

he denial muſt be with intent to delay creditors, there- 

fore being denied when fick in bed, or engaged in com- 

any, would be no act of bankruptcy : but if a trader orders 

bioelF to be denied, circumſtances may ſhew that he did 

not do it to avoid payment, but on account of ſickneſs or 
particular buſineſs. Burr. Rep. 484. 

If a man commits a plain act of bankruptcy, as keeping 
houſe, &c. though he afterwards goes abroad, and is a great 
dealer, yet that will not purge the firſt act of bankruptcy. 
Cro. Eliz. 13. pl. 6. 

No act of bankruptcy can be purged but by obtaining a 
certificate. 2 Black/?. Com. 485, 486. Burr. Rep. 474. 

But in the caſe of Hopkins v. Ellis, at niſi prius at Guild- 
hall, T. 3 Ann. on an iſſue directed out of Chancery, whe- 


ther the perſon was a bankrupt or not at ſuch a time, it was 


held per Holt, chief juſtice, that if H. commits a plain act 
of bankruptcy, as keeping houſe, &c. though he afterwards 

oes abroad, and is a great dealer, yet that will not purge 
the firſt act of bankruptcy, but he will fill remain a bank- 
rupt ; but if the act was doubtful, then going abroad and 


dealing, &c. will be an evidence to explain the intent of 


the firſt act; for if it was not done to defraud creditors, 
and keep out of the way, it will not be an act of bankrupt- 
cy within the ſtatute : alſo, if after a plain act of bankrupt- 


ey he pays off or compounds with all his creditors, he is 


become a new man. 1 Salk. 110, 


3. Abſent 


Bankrupt, — 7 


. 3. Abſent himſelf. 1 Jac. c. 15. ſ. 2. 
If a man abſents himſelf for fear of being arreſted; by an por fear of ar- 
attachment out of the court of CR for non-payment reſt. 
of money decreed, it is an act of bankruptcy. Com, 
Dis. $23- | © L BON 1 8 27 2 
i a man abſents himſelf for felony, it is an act of bank- For felony. 
ruptcy, if his creditors are thereby delayed of their juſt 
debts ; otherwiſe not. * ; 
If a man, who has no conſtant dwelling, abſents himſelf 
from his uſual abode, he ſhall be adjudged bankrupt. Com. 
Dig. 523. | N "of 3] 
A merchant indebted departs the realm to merchandize, 
and having loſs by tempeſt, returns no more; this is not a 
departing, but an abſent ing himſelf. Stone 123, 124. See 
« 2, Begin to keep his Houſe.” _ 3 


4. Take Sanctuary. 1 Jac. c. 15. ſ. 2. | 

Taking ſanctuary is taking refuge in any place, where Takin a 
the law —— be fo readily — upon eee to de- in eb 
lay the payment of his debts to his creditors : viz. within the court, Git. 
the verge of the court, or in any other particular place 
of refuge: but it ſeems, that where a perſon has reſided 
within the verge of the court many years together, that 
ſuch reſidence cannot be deemed an act of bankruptcy ; |, 
notwithſtanding a perfon ſo reſident has been Jets 2 
2 and the commiſſion has even appeared in the 

AZette. | 


5. Wilfully or fraudulenily ſuffer himſelf to be arreſted. 
| 1. J, C, 15. f. 2. e = 7 
If a man ſuffers himſelf to be arreſted, without a juſt and Suffering him- 
lawful cauſe ; ſuch a proceeding ſhall be deemed an attempt {cl to be ar- 
to defraud his creditors. 2 Black/?. Com. 478. os 
Or, if he cauſes a voluntary or feigned action to be com- on a feigned ac- 
menced againſt him; as at the ſuit of a friendly plaintiff, in tion, 
order to be turned over from one priſon to another; for 
this being mere form, the bail never juſtify. Burr. 439. 3 
So, where the party procures himſelf to be arreſted upon or a ſham debt. 
a ſham, debt, that, by the ſtatute of Elizabeth, is immedi- 
* 28 of bankruptcy, 13 Eliz. c. 7. . 1. 7 Vin. 
7. . 27% 


6. Shall ſuffer himſelf to be alla 1 ; c. 15. 2. 
But an outlawry in Ireland does not make a man bank- 


Nox 
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| Tor Talbot, this is an act of bankruptcy, within 1 Fac. 


HBankrupt. 
Nor an outlawry in England, unleſs it be with intent to 
defraud creditors, as it /ſeemeth; or if it be reverſed before 


the commiſſion iſſues, or for default of proclamations after 
the commiſſion. 2 Sid. 69, 114, 176. Com. Dig. 524. 


7. Tieid himſelf to Priſon. 13 Eliz, cap. 7. ſ. 1. 1 Jac. 
7G c. 15. f. 2. ; 
This is to be underſtood a voluntary yielding, and not 
when a man is impriſoned for non-payment of a fine, or 
any refractory behaviour ; for, though the act which cauſed 
the impriſonment be voluntary, yet the impriſonment itſelf 
is involuntary.,  Billingh. 95. Good. 25. | Y 
A perſon was arreſted for twenty-eight pounds, and, 


though he money ſufficient to pay the 'debt, he choſe 


rather to go to priſon, in order, as he declared, to force his 
creditors to come to a compoſition ; and, by lord chancel- 


though, without ſuch intent, yielding himſelf to priſon was 


no act of bankruptcy, unleſs he continued there two months. 


7 Vin. r. 61, 62. 


8. Willingly er 1 procure his Goods to be attached, 


Abſconding 
y be known 
bom circum- 


Peparting to 
delay proceſs 
one term. 


And this was held to be an act of bankruptcy, within 1 ac, 


1 Jac. c. 15. . 2. 


Willingly ſuffering goods, &c. to be attached or ſequeſ- 
tered by any legal proceſs, is another plain and direct en- 
deavour to difappoint his creditors of their, ſecurity. 2 
Blact i. Com. 478. n 2 | 

But, if his goods be attached, or ſequeſtered, without his 
procurement, that ſhall not make him bankrupt. Com. 
Dig. 523. 5 


9. Departing from 1 Dwelling-Houſe, 13. Eliz. c. 7. 


ſ, I, 1 Jac, c. 15. f. 2. | 

Being denied to a creditor is only evidence of an 
act of bankru ; abſconding is the material part of it. 
Lord Mansfield faid, If a r leaves his houſe, circum- 
ſtances may ſhow it was not to ab/cond. Burr, Rep. 484. 

One Hall rode out of town, and returned in the evening, 
before which a bailiff had been at his ſhop to arreſt him: 
the next morning he ſent for the bailiff, and informed him 
that he went out in order to get the term of the plaintiff z 
and, now the return of the writ was out, if a new writ was 
taken out he would give bail, which was done accordingly, 


0 14 
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c. 15. / 2. which ſpeaks of departing from his houſe with 

intent, and whereby his crediturs may be defeated or delayed 

from recovering their juſt debts. 2 Str. 860g, © 


10. Make any fraudulent Grant or Conveyance. 1 Jac. 
E f C. 15. ſ. 2. we 4. "4 "4 


Making a fraudulent grant, &c. to a friend, or ſecret Fraudulent 
truſtee, of his tenements or s, is endeavouring to diſ- graut. 
appoint his creditors. of their ſecurity. 2 Black/t. Com. 478. 

If a perſon makes a grant, or conveyance. fraudulent 
within the ſtatute of 13 Eliz. c. 5. or 27 Eliz. c. 4. it 
makes him bankrupt; and if he makes a flaudulent grant, 
&c. he will be bankrupt, though he afterwards appears pub - 
lickly upon the Exchange, &c. Com. Dig. 525. 5 | 

If. a trader ſhall make a, conveyance of his whole ſub- Cannot convey 
ſtance to a particular creditor, himſelf continuing in poſſeſ- his whole ſub- 
ſion, and acting as viſible owner; though ſuch conveyance fiance. 
be made by way of ſecurity, and for valuable conſideration, 

it is fraudulent and a ſpecific act of bankruptcy within the 
above clauſe. Burr. Rep. 484, 89. | 
For if a bankrupt might be permitted to convey all to a Reaſons why he 
favourite and friendly creditor, juſt before committing an act ſhould not. 
of bankruptcy, the whole power of ſelling his effects, call- 
ing in his debts, and ſettling his accounts, muſt be in ſueh 
ſingle and particular creditor : he muſt even have a right ta 
the cuſtody of the books and papers; whereby. the worſt 
and moſt dangerous priority would prevail, depending 
merely upon the unjuſt or corrupt partiality of the bank. 
rupt. Burr. Rep. 477. | | 8 
Such preference would defeat the management of the It would defeat 


bankrupt's eſtate, and an equal diſtribution among his cre- the intention of 
ditors. The law gives the management to perſons choſen . bankrupt 
by the creditors, under. the direction of commiſſioners, ane 
the control of the great ſeal. An equal diſtribution among 
creditors, who equally gave a general perſonal credit to the 
bankrupt, has been anxiouſly provided for ever ſince the act 
of 21 Fac. c. 19. Burr. Rep. 476. Alk. Rep. 18%, 
229, 233. | 
T. 32 & 33 G. 2. Wilſen v. Day, On an action of Itlutrated inthe 
treſpaſs for entering the plaintiff's houſe, and taking away caſe of Wilſon 
his. goods, on not guilty pleaded, and a juſtification of the d Daf. 
taking under a commiſſion againſt one. Lawſon, the cauſe 
came on to be tried; and matter was referred to the 
opinion of the court, on the following queſtion, which was 
directed to come on by way of motion; /I bei ber an af- 


fan ment; © 
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fienment, made by Lawſon, was in itſelf an ad of bank- 


ruptcy ? Lord Mansfield reduced the matter to the ſollow- 
ing caſe : one Lawſon, a trader, was concerned. with one 
Tiley in circulating notes, and was wally indebted to the 

plaintiff H//ſon, but being in a fright on 7:tley's going off, 
ſent for Filſon on Thurſday the 16th of November, and told 


him that 77% was gone off, that many notes were 


out againſt him, and that he could not ſtand his 


round, and therefore propoſed to ſecure Wilſon; and on 
| Les, the 18th of November ſent for an attorney, and 
preſſed him to draw an aſſignment immediately from him 


the ſaid Lawſon to Wilſon. The attorney could not pre- 


5 pare this aſſignment till the Monday, and it was privately 


executed on that day, though it bore date on the preceding 
Saturday. It was given to Hilſon to ſecure money really 
due to him, and which he was liable to pay on Lawſon's 
account; and the deed purports it to be only a ſecurity for 


+ ſuch money, but does not /1quidate the ſum due. A day or 
two after, a defeazance was executed, which was a ſeparate 


deed, making the former void, on payment of all the money 
due to Wilſon. The defeazance did not ſpecify the parti- 


cular ſum, no more than the aſſignment. After payment 


of Wilſon's debt, the reſidue was to be in truſt for Lawſon 


himſelf. The aſſignment was a general aſſignment of every 


thing that Law/on had in the world, and imported, that it 
was made to ſecure a large ſum, viz. 1800/. and upwards, 
and recited the cauſe of making ſuch deed. There was no 
counterpart, and. the original remained in the cuſtody and 
keeping of the aſſignor; no other poſſeſſion was delivered, 
but a letter of attorney given to one Betham, clerk to 
Lawſon, a perſon privy to the whole tranſaction, to collect, 
receive, diſpoſe, &c, but the goods continued in Lawſon's 
houſe ; no notice was given to the debtors of Lau ſon, who 
owed him money, till Lauſon went off, which was a few 
days after. At the trial, it appeared that the debt really 


due to Wilſon from Lawſon was about 1840/, although the 


deed which recited Law/on's circumſtances to be bad, and 
their manner of dealing, recited alſo, that there might pro- 
bably be about 3000/7. which Z/7//on would be liable to pay, 
but mentions only 307. as actually due; and then aſſigns 
every thing to Wilſon, &c. without any exception whatſo- 
ever. After hearing counſel on both ſides on this caſe, the 
court gave their opinion. Lord Mansfield It is a plain 
caſe, both on the deed, and on the collateral circumſtances, 
The em of the bankrupt laws is, that the bankrupt's ef- 
fects ſhall be taken out of his own poſſeſſion, and be divided 

| bh : : ' equally | 
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equally amon all his creditors, It is not neceſſary that the 


deed ſhould be fraudulent, as between the parties, nor is 
this ſo in the leaſt ; it is a very fair deed, as to the parties, 


but it is made to prefer Wilſon to the bankrupt's other 
creditots. A trader, before he becomes a bankrupt, may 


prefer one creditor to another, and may pay him his debt, 


or may make a mortgage; with poſſeſſion delivered, or may 


aſſign part of his effects to one particular creditor ; yet 


an aſſignment of his whole eſtate is of a wy different con- 


ſideratioh, becauſe it tends to defeat the whole ſyſtem of the 


bankrupt laws. In this cafe he aſſigns all, and inveſts his 
| clerk with the management of his effects, inſtead of the 
commiſſioners. This deed is an act of bankruptcy itſelf : 
it defeats the whole bankrupt law; nothing remains for the 
creditors 'in any ſhape, but his whole eſtate is put into the 
hands of his -own truſtees immediately ; therefore he is a 
bankrupt the moment he has executed the deed, there bein 
nothing left for his creditors ; and this being an anliquidates 
— makes the caſe ſtronger. Thus the matter ſtands 
on the deed. The circumſtances confirm it; for, in this 
caſe, there is no viſible change of poſſeſſion, and the letter 
of attorney to receive the debts is a ſecret tranſaction un- 
known to every body elſe: and, according to the caſe of 
Ryal v. Rowles, there ought to be notice given to the cre- 
ditors. I therefore think this deed is in itſelf.an act of bank- 
ruptcy. Deniſon, Foſter, and Milmot, juſtices, concurred 


with the chief juſtice, By the court, unanimouſly, Let a 


judgment of nonſuit be entered for the defendant. 2 
Burr. 627. 


A conveyance of a part of a trader's eſtate may be pube A conveyance 


lic, fair, and honeſt : as a trader may ſell, ſo he may openly 
transfer many kinds of property by way of ſecurity ; but a 
conveyance of all muſt either be fraudulently kept ſecret, or 
produce an immediate abſolute bankruptcy. _ A 


of part not an 
act of bank= _ 


ruptey. 


Holt, chief juſtice, in a caſe between Hlohhins and Gery, In ſome caſes a 


declared, that, if a banker or goldſmith, who has many peo- 


preference may 
be givea to 


ple's money, refuſes payment, yet keeps his ſhop open, and, fach. 


as often as he is arreſted, gives bai), and by that means 
_ a preference of payment to his friends, and, when he 

as done, runs away, yet ſuch payment ſhall ſtand againſt 
a commiſſion of bankruptcy, And 


hour in the day for ſeveral days together, before he, went 


off, and yet gave bail as often, and paid his friends, and 


then went and rendered himſelf in diſcharge of his bail. 
7 Mod. Rep. 139. | of 1 3 85 


5 this was practiſed in the 
caſe of Sheppard the banker, who was arreſted almoſt every 


RE . WBankrupf. 
=  - 11. Shall obtain any Protecbion, other than ſuch Perſon as 


Dall be lawfully protected by Privilege of Parliament. 
21 Jac. t. th. ſ. 2. | | 


<4 — 9989 Rd . . | 4 
Procurin A trader ring any protection, not being himſelf pri- 
| teQion, rd — by — — 15 order to ſcreen his perſon from 

. arreſts, has ſhewed an endeavour to elude the juſtice of the 
law. 2 Blackl. Com. 478. | „ 80 
_ By the 7 Ann. c. 12. /. 5. no merchant or trader what- 
ſoever, within the deſcription of the ſtatutes againſt bank- 
rupts, who ſhall put himſelf into the ſervice of an ambaſ- 
 {ador, or public miniſter, ſhall have any privilege. 

Hence it ſeems that a perſon's r the pro- 
tection of an ambaſſador, or public miniſter, is an act of 
bankruptcy within the 21 Fac. as it defeats or delays cre- 
ditors, or tends fo to do. SY 


12. Shall prefer to any Court any Petition or Bill againſt 
any of his Creditors, thereby endeavouring to enforce them 
to accept leſs than their juſt Debts, or 40 procure Time, 

or longer Days of Payment than were given at the Time of 
their original Contract. 21 Jac. c. 19. ſ. 2 


A petition of this kind is an acknowledgment of poverty 

. or knavery, 2 Blackſi. Com. 478. 5 
But if the creditors, upon requeſt, enlarge the time for 
payment, it does not make the party bankrupt. Com. 
Dig. 524. | 738 


13. Being arreſted for Debt, ſhall lie in Priſon two Months, 
I upon that or any other Arreſt. or Detention for Debt. 
: 1 Jac. c. 15. f. 2. 21 Jac. c. 19. f. 2. 


Vet being able The inability of a trader to find bail, in order to obtain 

do ſind bail, a his liberty, argues a ftrong deficiency in his credit, 

* wi * owing either to ſuſpected poverty, or i character; and 

| his neglecting to do it, if able, can ariſe only from a 

fraudulent intention : in either of which caſes it is time 

his creditors ſhould compel a diſtribution of his effects. 
2 Burr. Rep. 819. 2 Blackſft. Com. 478, 479. 

If a trader owes twenty (or ten) pounds, and be arreſted 

for it, and lie in priſon two months, this makes him bank- 

W nly relates to the 

1 8 ere bail is put in, ankruptcy only relates to 

= ——a__ time of ſurrender ; as the moſt ſubſtandal alen is liable to 

be arreſted, and the mere being arreſted is no preſump- 

tion of inſolvency: the preſumption from his lying in priſon, ⁵⁶ 

= | | | two 


Bankrupt. 
two months, without his being able to get bail, is a very 
ſtrong one. 2 Burr. Rep. 818. © 


223 


* 


J. being arreſted puts in bail, afterwards he ſurrenders in Ts month. 
diſchar ge of his bail, and lies above two months in priſon ; from ſurrenders 


he is bankrupt only from the time of his ſurrender, not ing. 


from the time of his arreſt, Reſolved unanimouſly, Tribe. 
v. Webber, H. 17 G. 2. 2 Burr. Rep. 815. 


Lord Hardwicke ſaid that the word months, in an act of oe 


iament, means /unar. 3 Att. Rep. 346. 
7. 2 W. & M. Cane and Coleman. n 


M 


are lunar. 


% 


eaning of the 


 verli,, the caſe was, H. a filkman owed B. 100/. and C. ſtatute explain- 


50/. B. arreſts him for the 100/. in the ſheriff's court, d 


and had bail within à month after. H. pays off C. and af- 


terwards renders himſelf in diſcharge of his bail in B's ac- 


tion. The ſtatute of 21 'Fac. 1. c. 19. ſays, eee be a 
bankrupt from the time of the firſt arreſt. _ court : 
that is, and muſt be taken, from the time of the firſt arreſt 


on which he is in priſon, not where he puts in ſufficient 


bail, for that might he infinitely prejudicial and miſchievous ; 


and no man could ever fafely pay or receive from a tradeſ- 
man. Adjudged in the court of King's Bench, M. 1 


Zac. 2. and affirmed in error in the Exchequer chamber 


this term. 1 Salt. 109. 


14. Being arreſted for 100l. or more, ſhall eſcape out of Pri- 


fon. 41 Jac. C. 19. f 2. 


It is not to be ſuppoſed chat any man would break priſon, 
— was able and deſirous to procure bail. 2 Blacłſt. 

om. 479. . 1 | 
/ Tha 22 which renders the trader a criminal, muſt mean an 
2 againſt the conſent of the ſheriff, a running away 
and breaking his priſon. Burr. Rep. 440. 

H. 31 G.2. R 


oſe. v. Green. A queſtion was Lated for nat Giada 


the opinion of the court, viz. Whether the defendant be- criminal eſcape. 


came a bankrupt on the 3ift of March, or the 6th of 
May, Rome on the following Caſe : the defendant being 
arreſted for a debt in Kent, on the 31ſt of March, was on 


the 6th of May following brought up by habeas corpus in 


order to be turned over; and on his way to the judge's 
chambers called at his attorney's houſe, which is in the 
city of London, and out of the county of Kent; and 
was carried from thente, by virtue of the habeas, to a 
Judge's chambers to be bailed; where he was bailed, but 
was inſtantly ſurrendered there by his bail, and committed 
to the King's. Bench priſon, in which he continued above 

2 8 N | two 


\ 


Bankrupt. 
two months: viz. from the 6th of May, till the 1 5th of 
— next following. After hearing the council on both 
des, the court gave their opinions as follows: Lord Mans. 
field : where poſitive laws fix and deſcribe what ſhall be 
conſidered as acts of bankruptcy, they muſt: be. conſtrued 
according to their intention, and ſo as to anſwer the 
ends of public benefit, which the legiſlature had in view. 
In conſtructing the act of parliament, he held this caſe not 
to be ſuch an eſcape as that the man ſhould be thereby ren- 
dered a bankrupt and a criminal; for the act clearly intended 
ſuch an. e/cape made by a priſoner as ſhews that he means 
to run away, and thereby defeat his creditors; but this is 
not ſuch an e/cape, and a man ſhall not be made a criminal ! 
where he had not the leaſt criminal intention to diſobey any 
law whatſoever. There is no eſcape at all in the ſenſe of 
the act; he remained ſubſtantially in cuſtody, notwithſtanding 
his being thus carried into another county. Where ba1/ :5 


Beiling to turn, | ally 2 im the bankruptcy only relates to the time of the 
er 


d 
— — " ſurren ; the mere being arreſted is no preſumption of 


matter of form, zy/7/2,0ucy, the preſumption ariſes from his lying in priſon 

— — «x — This oy of bailing is a 3 on — turn , 

fidered as adual the defendant over, from one cuſtody to another, and in /uch 

| bail. caſe the bail never quſtiſy. In caſes of ſuperſeding actions by 

| reaſon of the plaintiffs not proceeding on them within t 
term, being merely turned over from one cuſtody to ano- 
ther, is always conſidered as a continuance of the fame im- 
priſonment. I think, in the preſent caſe, under the preſent 
circumftances, the bankruptcy has a relation to the firſt ar- 
reſt. Deniſon, Foſter, and Wilmot, juſtices, agreed with 
the chief juſtice in opinion. By the court: Let the py/tea 
be indorſed : that the defendant Green became a bankrupt 
on the 31ſt of March 1 Burr. 437. 


15. Paying the petitioning Creditor, er delivering to him 
Goods or Security for his Debt, whereby he ſhall privately 
have more in the Pound than the other Creditors. 5 G. 


2. c. 30. ſ. 24. ; 


This act of bankruptcy is beſt explained in the preamble 
of the above clauſe of the ſtatute, in the following words : 
« Whereas commiſſions of bankrupt are frequently taken 
cut by perſons, who by means of ſuch commiſſions, 8 a 
compoſition propoſed by the bankrupt), and on promiſe not 
to execute the ſame, prevail with and extort from the 
bankrupt their whole debts, or much greater part thereof 
than ſuch bankrupts pay to their (other) creditors, or 
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Bankrupt. 

otherwiſe get from ſuch bankrupts, goods, or other real or 
perſonal ſecurity ; which is contrary to-the true intent and 
meaning of the ſeveral ſtatutes made concerning bankrupts z 
which ſaid ſtatutes intend, that all ſuch bankrupt's creditors 
ſhall be on an equal foot, and not one preferred before 
another, or paid more than another, in reſpect of his or 
her debt.” 5 G. 2. c. 30. /. 24. 


16. Neglefting to male Satisfaction for any u Debt, to 
the Amount of 100 Pounds, within two Months after Ser- 
dice of legal Proceſs, for ſuch Debt, upon any Trader 
having Privitese of Parliament. 4 C. 3. c. 33. / 1. 


The reaſons aſſigned in the ſtatute for declaring this to 

be an act of bankruptcy, are theſe: © To ſupport tho 
honour and dignity of parliament, and good faith and credit 
in commercial 1 which require that, in caſes of bank- 
ruptcy, the laws ſhould have their due courſe, and that no 
merchants, bankers, brokers, factors, ſcriveners, or tra- 
ders, within the deſcription. of the ſtatutes relating to bank- 
rupts, having privil of parliament, in any caſe of ac- 
tual inſolvency, ſhould, by any privilege whatever, be ex- 
empted from doing equal juſtice to all the.r creditors.” 
* to make this a perfect and complete act of bank - 
ruptcy, a creditor muſt make and file on record, in one 
of the courts at Meſiminſter, an affidavit that the debt is 
juſtly due to him; and that his debtor, as he verily believes, 
is 2 merchant, &c. within the deſcription of the ſtatutes re- 
| lating to bankrupts. 4 C. 3. c. 33- / 1. 


IT. Who are liable to be Bankrupts. 


Any trader is liable to a commiſſion, who can maintain Perſons who 
an action for calling him bantrupt : this appears from the can maintain an 
neceſſary allegations in the declaration, and from the proof eee 
that the court requires on the trial of ſuch action; for the — 3 
court expects the plaintiff not only to alledge in his declara- bankrupta. 
tion that he is a tradeſman, but alſo that he gains his living 
by buying and ſelling; and further, that he is liable to be- 
come — within the ſtatutes z all which they have de- 

. clared muſt alſo be proved on the trial. 3 Mod. 112. Rot. © 

Liv 8 pl. 11. 62. "$4 TELE "0 
An 1r:/hman who trades and has contracted debts in En 
land, and comes over here, may have a commiſſion iued be RT 
againſt him, at the petition of the creditors here; and the | 
79 creditors alſo upon the commiſſion may come in and 


Vor. I. (5. ) Q prove 


a> 


by the ereditors in 


Bank rupt laws 
extended to 


Bankers, brok- 
ers, and factors 
may be 
* 


Inferior 
trade ſmen. 


Pawnbrokers, 


Bu yers who 


convert wares 


into other com- 


woditics 


Bank rupt. 


prove their debts. And, generally; if a perſon carries on a 


trade In any place belonging to the crown of Great Britain, 
and comes into — a commiſſion may be taken out 

„gland. And there have been ſeveral 
inſtances, Where perlons belonging to the plantations 
abroad, and which is their ſole place of reſidence, yet hap- 


pening to be in Egland, have had commiſſions of bank- 


ruptcy taken out againft them here. 1 Ath. 82. 

me benefits, as well as the penal parts of the bankrupt 
laws, are extended as well to aliens and denizens as to na- 
tural- born ſubjects, being intended entirely for the protec- 
tion of trade, in which aliens are often as deeply concerned 
as natives. 2 Black/?. Com. 474, 475. 

Bankers, brokers, and factors, are ſiadle to the ſtatutes con- 


cerning bankrupts, 5 G. 2. c. 30. /. 30, continued to the firſt 


of June 1793; by the 28 G. 3. c. 24. /. 2. and from thence 
to the end of the then next ſeſſions of parliament. 


Though artificers differ from thoſe who wo and ſel] yet 
5 may be bankrupts. Str. 514. 
hough 


the trade be a ve inter one, yet if the party 
gets his ein thereby, it will be a ſufficient trading to make 


him bankrupt; as * cow-keepers, vintners. Ne 
Dir. 521. 3 Mod. Rep. 155. Cocdinge 13 
— nur chancellor Hardtuice inclined. to think a "Oh 
Fi. Rp. 206 the ſeveral "ſtatutes concerning bankbepcs. 
—— 206. pl. 19. 
e who 45 not fell the fame wee which they buy, 
wh rear them to ſaleable commodities and then fell 


them; as bakers, brewers, clothiers, goldſmiths, ironmon- 
gers, lockſmiths, milliners, nailers, ſaleſmen; ſhoemakers, 


ſmiĩths, tanners, and the like, though part of their gain is by 


bodily labour, and not by buying and felling, yet they are 
within the ſtatutes of bankrupt; for the labour is only in 
3 of the commodity, and rendering it more fit for 


fale. Com. Dig. 330. 3 4. Rep. 330. u ENT. Jr. 


oe 1 Bub). Com. 476, &c. 
If a perſon! for a while deals in a trade ind unn | 


E it, but leaves his ſtock in the hands of another, and 
ares with the other in profit and loſs, and after fuch quit- 
ting becomes indebted, and conceals himſelf from his Cre- 


ditors, he.is a bankrupt.” Burr. Rep. 6, 8. | | 
A man who leaves off trade may be bankrupt for debts 


- contrafted before, but, not for debts contratted after. Le 4 


Raym. 287. 


A clergyman, if he ads may be 2 N 2 
I 199. * 
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Bankrupt. 1 
i If a public officer, as an exciſeman, &c. will trade, he r 
makes himſelf ſubject to the ſtatutes of bankrupt. - Ait. Rep. 
206. pl. 109. ; N 71 ; -S b ; 
A feme covert in London, being a ſole trader, according to peme covert. 
the cuſtom, is liable to a commiſſion of bankrupt. 2 Blact /i. 
Com. 77 145 | MG OO 6 i 4 . N 5.4 . 
Ale 6 Geo. 3. Lavie and another, aſſignees of 
705 Cox, a bankrupt, v. Phillips and others, aſſignees of 


— 


hn Cox, a bankrupt, An action of trover was brought 
y the aſſignees of Fane Cox, a ſole trader in London, and a 
bankrupt, againſt the aſſignees of John Cox, her huſband, 
who was alſo a bankrupt ; on which a verdict was given for 
the plaintiffs, ſubject to the opinion of the court, on the fol- 
lowing facts and cuſtom ; iſt. The commiſſion iflued againſt 
Fohn Cox, the huſband, on the 13th of March 1764, and the 
commiſfion againſt Fare his wife on the 26th of April 1764. 
 2dly. The cuſtom of London, which is as follows: «© Where 
« a feme"covert of a huſband uſeth any craft in the ſaid city 
« gn her ſole account, whereof the huſband meddleth no- 
hon thing, ſuch a woman ſhall be charged as a feme ſole con- 
t cerning every thing that toucheth her craft; and if the 
« huſband and wife ſhall be impleaded in ſuch caſe, the wife 
« ſhall plead as a feme ſole; and if ihe is condemned, ſhe 
« ſhall be committed to priſon till ſhe: has made ſatisfaction, 
« and the huſband and his goods ſhall not in ſuch caſe be 
t“ charged or impeached.“ 3y- Jane Cox, the wife, was 
a ſole trader, and carried on a ſeparate trade within the faid 
city, according to the cuſtom of the ſaid city. of London. 
4thly. The fans for which this action was brought were : 
part of the effects of her ſole trade. 5thly, The affignees | 
of the huſband's commiſſion ſeized thoſe fans the day the | 
commiſſion iſſued againſt him. The following quefions 
were put: 1ſt, Whether the aſſignees of John the huſband 
had a right to take the ſeparate effects of Jane his wife, who 
was a ſole trader, and apply them towards ſatisfaction of the 
debts of the huſband, under the commiſſion awarded againſt 
him, in prejudice of the ſeparate creditors of his wife? 2dly. 
Whether a commiſſion of bankruptcy may. iſſue againſt a 
married, woman, being a ſole trader? After hearing counſel 
on both ſides, the court gave their opinion. Lord. Mans- 
field: J am of opinion that a commiſſion may be taken out 
againſt her as a ſole trader, with reſpect to her ſeparate ef- 
fects in trade. Milmot, Yates, and. Aſton, juſtices, concur- 
red with the chief juſtice, Ar court, unanimouſly : 
Let judgment be for the plaintiffs. 3 Burr. 1776 
x | n A barriſter 


\ 
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Bankrupt. 

A barriſter who had a colliery, and dealt in coals at 

Durbam, was held ſuch a trader as might be a bankrupt, 
i Str. 514. | t 6-51 "HR 
Atto:ney- There ſeems no doubt but that an attorney at law is 
within the above caſe, and may be bankrupt by buying and 
ſelling merchandiſe in the way of trade. Salk. 12. pl. 2. 

Carth. $2. 4 | { fr 

Members of Merchants, bankers, &c. having privilege of parliament, 
rliament may were not, till 1763, compellable to pay their ;u/? Jebts, or 


1 — become bankrupts, on account of the freedom of their per- 


ſons from arreſts upon civil proceſs; but now any creditor 
of ſufficient value of ſuch merchants, &c. obſerving the 
directions of the ſtat. 4 U. 3. may ſue out a commiſſion of 
bankrupt againſt any ſuch merchant, &c. and proceed there- 
on as againſt other bankrupts. eee 

But lord Hardwicke obſerves, that, while he continues a 

member, there are ſome particular powers of the commiſ- 
ſioners that cannot be exerciſed. Ath. Rep. 203. A. 
And fiat. 4 G. 3. c. 35. /. 4. declares, that nothing in 
that act ſhall ſubject any perſon entitled to privilege of par- 
liament, to be arreſted or impriſoned, during the time of 

ſuch privilege, excgpt in caſes made felony by the bankrupt 
atts. , | 3 6] | 

be Lord Hardwicke faid, a commiſſion of bankrupt former! 
at iſſued againſt a peer, an earl of Sufo!k, for trading in — 
| and, though there might be ſome particular powers that 
commiſſioners of bankrupts could not exerciſe againſt a peer, 
yet he might be liable to a commiſſion of bankrupt, if he 

b would trade. Ai. Rep. 201, E hf | 


Phyſiciens, be ſtatutes relating to bankrupts have been adjudged to 


extend to phyſicians, + who have traded or merchandizcd. 


private They. alſo extend to private gentlemen, though never bred 
gentlemen. up to trade, but have only inveſted their money in it, in or- 


der to make better intereſt thereof ; notwithſtanding they 
have never acted or appeared in the trade, or been known 
ta thoſe who traded with the perſon to whom they ſo lent 
the money, or been perſonally concerned in the buying 
and ſelling any goods whatſoever. - | 5 
Perſons. uſing the trade or profeſſion of a fcrivener, re- 
ceiving other men's monies or eſtates into his truſt or 
cuſtody, may be bankrupt. Nel. Abr. 59. pl. 6. 4th. 
wy 14% 14. e THER HU 
Smuggling and running of goods, though contrary to act 
of parliament, is a trading within the meaning of the bank- 
rupt acts, and ſuch trader is liable to a commiſſion. th. 
Kep. 198, 199. | HY 


7 


Bankrupt. LE - 


III. Who are not liable to: be Bankrupts.- NT 


Buying and ſelling, in order to promote a buſineſs which Who carnot be 
does not make a trader, will not cauſe a man to be bankrupt. bankrupts. 
of» SI4 | | | | 

Nor buying and ſelling in general, unleſs the party's prin- & farmer | 
cipal means of living be gained thereby: therefore a farmer, 
though he buys beaſts, corn, and hay, and afterwards ſells 
them, cannot be bankrupt ; for his principal means of liv- 
ing is by his labour, and not by his buying and ſelling, , 5 G. 

2. c. 30. /. 40. Sat. 110. Str. 513. 1 3 185 

Nor a drover, or grazier, as ſuch ; for, though they alſo Nor a erover 
buy and ſell beaſts, &c.'in the courſe of huſbandry, yet trade r Stazicr. 

is not their principal, but only a- collateral object ; and the | 
ſubjecting them to the laws of bankruptcy, might be almeans 
of defeating their landlords of the ſecurity which the law has 

iven them above all others, for the payment of their re- 4 
1 rents. 5 G. 2. c. 30. /. 40. . 

Hefore the temporary ſtatute of 5 G. 2. c. 39. which is 

continued by 28 G. 3. c. 4. to the 1ſt of June 1793, and 

from thence to the end of the then next ſeſſion of parlia- 

ment, a drover was within the deſcription of a bankrupt. | 

No receiyer-general of any taxes, granted by act of par- Or receiver-ge= 

liament, ſhall be deemed a bankrupt. 5 G. 2. c. 30. /. 40, 2<r*l of taxes, 

_ - - Buying and ſelling under particular reſtraints, or for par- Buyers for par- 
ticular purpoſes, will not make a man a bankrupt ; as if a ticular purpoſes. 

commiſſioner of the navy uſes to buy victuals for the fleet, 

and diſpoſes of the ſurplus and refuſe, « is not thereby made 

a trader within the ſtatutes. Skin. 292. Ventr. 270. 

A man who lives by buyinz only, and not ſelling, cannot Buyers only, or 
be bankrupt; or by /e//ing only; but it muſt be by both ſellers only, 
buying and ſelling, and alſo getting a livelihood by it; as ; 
by exerciſing the calling of a merchant, a grocer, or mercer, 
or, in one general word, a chapmar, a perſon who buys and 
ſells any thing. Nor will one ſingle act of buying and ſel- 
ling make a man a trader ; but it muſt be a repeated prac- 
| tice and profit by it. Com. Dig. 5. 2 Blackfl, Com. 476. 

It muſt be a general trading, and of perſonal things; there- 
fore if a man purchaſes and ſells lands, or if he be a butler, 
ſteward to the king, to the inns of court, &c. or a farmer 
of the cuſtoms, exciſe, &c. ſuch cannot be a bankrupt, Com. 

Dig. 522. Skin. 292. Bs T8 | 
No member of the bank of England, of the H India 5 
or Engli/h linen company; nor any perſon circulating ex- | 
chequer bills; nor any en in the royal fillgng trade, 

RATE | 3 . "0 
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Bankrupt. 


or in the Guinca company, nor any member of the London 
Aſſurance, or Royal Exchange, or South-Sea companies, 
ſhall be deemed bankrupt on accqunt of his ſtock in the 
faid companies. 2 Blackft. Com. 476. 13 and 14 C. 2.c. 
24« / 3. 4 G. 3. c. 27. /.13- 6 G. c. 18. /. 10. 9 Ann. 
c. 21. 5 C. c. 19. 8 | 
Hel, chief juſtice, inclined to think that a Har er in the 
Stationer's Company, was, as ſuch, liable to be a bankrupt ; 
but lord keeper Mright held, that ſuch ſharer was not within 
the bankrupt ſtatutes. 2 Lord Raym. 851, 852. 
Gardeners,gold> No handicraft occupation, where nothing is bought and 
, beaters, gun. fold (and therefore an extenſive credit for the ſtock in trade 
— — 3 is not neceſſary to be had) will make a man a bankrupt; as 
weavers, not that of a gardener, gold-beater, gun-founder, buſbandman, 
able. weaver, and the like, who are paid for their work and labour. 
2 Blackfl, Com. 476. Stone 120. Show. Rep. 270. Cro. 
5 Fac. 58 5. pl. 6. Cro. Car. 31. N vol 
Nor an innkeep- An iun- keeper or viftualler cannot, as ſuch, be a bank- 
er or victualler. rypt ; for his gain or livelihood does not ariſe from buying 
and ſelling in the way of merchandize, but greatly from the 
uſe of his houſe, furniture, attendance, aol the like; and, 
though he may buy corn and victuals to ſell again at a profit, 
yet that no more makes him a trader, than a ſchool-maſter 
< or other perſon is, who keeps a boarding-houſe, and makes 
_ conſiderable gains by buying and ſelling what he ſpends in 
the houſe ; and ſuch a perſon is clearly not within the ſta- 
tute. 2 Black}. 476. Burr. Mansf. 2064. | 
Nor an infant. An infant under the age of twenty-one years, though a 
trader, cannot be made a bankrupt with reſpect to debts 
contracted during his infancy, though the act of bankruptcy 
be committed after he was of age ; for an infant can owe 
nothing but for neceſſaries; and the ſtatutes of bank- 
ruptcy create no new debts, but only give a ſpeedier and 
more eftectual remedy for recovering fach as were before 
due; and no perſon. can be made a bankrupt for debts 
which he is not liable at law to pay. T. at Nie Pri. 37. 
S. P. 2 Blackft. Com. 12 Med. 243. W 
Lord chancellor Hardwicke ſaid, notwithſtanding lord 
Macclesfield held, in the cauſe of one ¶ bitlac te, that an in- 
fant might be a bankrupt, yet it had ſince been determined 
otherwiſe. Ait. np 146. pl. 86. | | 
Lord chancellor Xing was clear of opinion that an infant 
| could not be a bankrupt. Sal. Caf. in Chanc. 46, 47. 
Nor a perſon Having part in a ſhip will not make the party a trader, un- 
kaving part Jeſs he freight it; nor if he freights it, if be does not get fo 
; much as is due upon the bottom for repairs ; nor will the having 
5 f A 
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Bankrupt. 
à ſhare in a barge, or ſtage coach, which are let to hire; 
nor will having ſome ſtock in the ſhip make the party a 


merchant; becauſe it is frequent for perſons to adventure 
ſome- particular things in ſuch a ſhip for ſuch a voyage; 


and by the ſtatutes. of. bankrupt, profeſſed merchants are 


only meant, who are in conſtant trading. T. Raym. 287. 
Sal. 109, 110. dl EH ir td ys 
In the caſe of Newton v. Trigg, T. 3 V,. and M. An 
innkeeper being part owner of a /hip, and having 510. ſtock 
in the ſhip, abſconded. Eyre, juſtice; held, that the ſhare 
of the ſhip ſignified nothing, it not being a ſtock in the 


power of the party to trade with, that will make a bank- 
rupt; but there muſt be trading therewith in fa#.. And 


he held that an inn-keeper could not Þ: a bankrupt, being 
not like a trader ; he muſt receive. all comers, feed them 
and lodge them, taking a reaſonable price for ſo doing; and, 
if he does not, he is indictable. Holt, chief juſtice, con- 
curred, and ſaid, that he was not taken notice of in law as 


a trader, but as an 5%, and is paid not merely for his pro- 


viſions, but alſo for his care, pains, protection, and ſecurity. 
He buys meat and drink, not for ſale and trading, but for 


accommodation; and an inn-keeper cannot make a con- 


tract at will; nor does he, to buy or ſell at large, but to 
ueſts only. He added, that, wherever a man buys and 
Ils under*a particular reſtraint and limitation, he is not a 

ſeller within the ſtatute. Halt. 110. 92 5 
Sutlers to armies are not liable to the bankrupt laws. 

3 Keb. Rep. 451. pl. 16. | 


Mere working taylors are not within the ſtatutes of bank- Working 
rupts, becauſe it is not by buying and ſelling that they get % 


their living, but by making garments for their cuſtomers, 
2 (on them the materials they work upon. Read. Stat. 
c | 

Nor are mere working carpenters, becauſe they are only 
labourers, . Comb. 74. | 55 | | 


V. Tſuing the Common, and chooſing Afi ynees. 


As the ſtatute of 5 G. 2. c. 30. will be frequently re- stat. « ©. 2. 
ferred to under the title of bankrupts, it may be neceſſary contit und to 
to obſerve that it is a temporary act, though it has been re- 2 4. 1793. 


gularly continued from time to time: and by the 28 G. 3. 
c. 24. . 2. it is continued in force to Fune I, 1793, and 
from thence to the end of the then next ſeſſion of par- 


liament. | 


By the above-mentioned act . 5 C. 2. c. 30. /. 23, it is For what dchts 


a commiilop 


enacted, fall be iſſued, 


232 Banker _ 
enaQed, that no commiſion of bankrupt ſhall be iſſued on 
the petition of one or more creditors, unleſs the ſingle debt 
o ſuch creditor, or of two or more being partners, amount to 
100 J. or unleſs * debts of two creditors petitioning, 
amount to 1500. or unleſs the debts of three or more cre- 
ditors petitioning, amount to two hundred pounds; and the 
_ creditors petitioning ſhall, before the fame be granted, make 
affidavit, or ſolemn airraation, before one of the tnaſters in 
_ of the truth of their debts, and ſuch affidavit ſhall 
fled by the proper officer. | 
— Gcbty Te = does not look upon perſons whoſe debts amount 
ah to leſs, to be traders conſiderable enough, either to enjoy 
the benefit of the ſtatutes themſelves, or to entitle the cre- 
ditors, for the benefit of public commerce, to demand the 
diſtribution of their effects. 2 Blact i. Com. 4 475 
Further The creditot or creditors petitioning ſhall alſo give 200/, 
dire. bond to the lord chancellor for proving the debt, as well be - 
fore the commiſſioners as upon a trial at law, if the due iſ- 
ſuing of the commiſſion ſhall be conteſted, and alſo for prov - 
ing the party a bankrupt, and further to proceed on ſuch com- 
miſſion as hereafter is mentioned ; and, if it ſhall appear 
that the commiſſion was taken out fraudulently, the lord 
, Chancellor may order ſatisfaction, and my Then rn bond 
to the party injured. 1d. 

The petitionnig creditor's debt muſt be a legal one, and 
therefore an aſſignee of a bond cannot obtain a commiſſion, 
nor muſt it be of above fix. years an, 2 _ 899. 
| Aofeley 37. 


— —Y 


Debt on a nete A bankrupt petitioned to ſuperſede the commiſiton againſt 


ox Cue: him, becauſe the petitioning creditor's debt aroſe only from 
| a note that had been indorſed to him after the petitioner 
had committed an act of bankruptey; but, as it appeared 

that the note itſelf was given before any act of bankruptcy, 

though indorſed after, lord chancellor Hardwicke thought 

it a debt upon which the petitioning creditor might take 

out the commiſſion. Ath. Rep. 73. pl. 27. 1 PIR pl. 37 


| Anarbitratiin An arbitration bond is a debt at law, and binds the 


ties, till ſet aſide for corruption or partiality, and is alſo off 

ficient debt to ſupport . a commiſſion: of e e —— 
241. 

i e f n dend chancelior may up- 


point ſuch honeſt diſcreet-perſons as to him ſha!) ſeem good, 
to be commiſſioners. 


| ebm Which commiſſioners, before they act; ſhall adminiſter to 


each other the following oath : 


A. B. do ſwear, that I 
6e will faithfully, en wad 


le according to the 
& beſt 


Bankrupt. 
« heſt of my ſkill and knowledge, execute the ſeveral powers 
«and truſts repoſed in me as a commiſſioner, in a commiſ=- 
« fon of bankrupt againſt C. D. and this without favour \, 
ct or affection, prejudice or malice. © So help me God.” 
5G: Kee%. JO ej Yp' Fa | . 1 ; a 
And they ſhall keep a memorial thereof, ſigned by them, 


* the proceedings. Id. /. 44. Ta 
Alſo the commiſſioners ſhall cauſe notice of the commiſ- Notice in the 
ſion being iſſued, to be given in the Gazette, and alſo notice Ste. 

in writing to be left at the bankrupt's uſual place of abode, | 

or al notice to be given if he is in priſon. Id. /. 1. : 

n which notice ſhall be appointed a time and place of Meetings 
meeting of the commiſſioners ; which meeting ſhall be at YPointed. 
three ſeveral times within forty-two-days, the Faſt of which 
ſhall be on the forty-ſecond day; within which time the 
bankrupt ſhall ſurrender himſelf, and diſcover his eſtate and 
effects. Id. ſ. 1,2. nen. 11 A 

A bankrupt who does not, within forty days after notice Puniſhment for 
in writing, of a commiſſion being awarded and iſſued againſt 204 #08 
him, ſuch notice being left at his uſual place of abode, or of to be examined 

zerſonal ſervice if he be then in priſon, and notice given in the in 42 days. 
London Gazette that ſuch commiſſion is iſſued, and of the 
time and place of the meeting of the commiſſioners therein 

named, ſurrender himſelf to them, and ſign or ſubſcribe ſuch 
ſurrender, and ſubmit to be examined from time to time upon 
oath, or, being of the people called Quakers, upon ſolemn 
affirmation, before the commiſſioners, and in all things con- 
form to the ſeveral ſtatutes made and now in force concerning 
bankrupts (being thereof lawfully convicted by judgment or in- | 
formation) ſhall ſuffer as à felon, without benefit o clergy. 1d. | 

The great ſeal may, however, enlarge the bankrupt's time Time enlarged. 
for ſurrendering himſelf, and diſcioſing and diſcovering his 
effects, to fifty days from the end of the ſaid forty-two days, 
ſo as the order be made fix days before the expiration of the 
A creditor has his choice whether he will come in under creators have 
the commiſſion or not; but, if he chooſes to come in, he their choice ta 
cannot alſo proceed at law for the ſame debt: therefore if me in or no. 
the creditor has the bankrupt jn execution, he muſt diſcharge 
him from the execution, before he can be admitted as a 
creditor under the commiſſion; and a petitioning creditor, 
by the very petition, has made his election. 2 Hr. 83. 152. 

Before affignees are choſen, the major part in value of The money 

the creditors may direct how and with whom the money to wn P 
be received ſhall remain, till divided; to which the affignees. 575 1 
| ſhall conform, as often as 100/. ſhall be got in. 5 G. 2. c. 

> 
| The 


* 


234 Bankrupt. 
Chooſing The commiſſioners, aſter notice given in the Gazette that 
athgnce.. a Commiſſion has iflued againſt the bankrupt, ſhall forthwith 
| appoint a time and place tor the creditors to meet, in order 
to chooſe aſſignees of the bankrupt's eſtate and effects; which 
meeting for London, and all places within the bills of martality, 
2 be at the Guildhall of the ſaid city. 5 G. 2. c. 30 
20. £3 | Th M0 
| Whey Cn el Fourteen days at leaſt ought to be allowed from the 
S, notice in the Gazette of the iſſuing the commiſſion, in order 
to give all the bankrupt's creditors, in whatever pazt of the 
kingdom they. may happen to reſide, an opportunity of 
being preſent at, and voting in the choice. ri 5 

2 I bey are thus immediately to appoint a time and place for 
itz agnces, the choice of aſſignees, becauſe it may be neceſſary to take 
care of the bankrupt's eſtate and effects: and it muſt not 

be laid down as a rule, that, becauſe ſome of the creditors 

are beyond ſea, therefore they muſt at all events have an 
opportunity of voting in the choice, and the creditors be 

directed to proceed to a new one: if this was to prevail, 

the choice muſt be poſtponed to a great length of time, 

which would be directly contrary to the act of parliament; 

and therefore the rule is, that the aſſignees ought to be con- 
tinued, unlefs ſome. objection can be ſhewn with regard to 

the ſubſtance or integrity of the perſon who is choſen aſſig- 
met, en. e 05003 

+ Creditors not Lord chancellor Hardwicke ſaid, that the commiſſioners, 
' obliged to ſcttle upon the day for choice of aſſignees, were not e to 
the account . 8 a 5 * 
belore they vote, examine into the debt, but to admit creditors upon their 

oath for what they ſwore was due to them, as they would 
ſtill be liable to an account aſterwards; and that beſides, it 
would be extremely hard to exclude perſons who might 
perhaps be the greateſt creditors, till the account was ſettled, 
which might be the work of ſeveral years: and it might be 
neceſſary and convenient that aſſignees ſhould immediately 
be choſen, and it was not neceſſary that the aſſignees ſhould 
have proved any debts under the commiſſion, or that they 
ſhould be even creditors at large of the bankrupt. 4k. 


Rep. 70, 71, 153. 


1 the The. creditor or creditors who ſhall ſue out the com- 
miſſion, ſhall proſecute the fame at their own expence, till 
aſũgnees be choſen ;.and the commiſſioners ſhall, at the 

meeting} for chuſing aſſignees, aſcertain ſuch coſts, and b 
writing under their hands, order the aſſignees to reimburſe 
the ſame, out of the firſt effects that ſhall be got in. 5 C. 
rr 
— - At ſuch meeting for chooling at gnees, the r 


Nm 
ſhall admit the proof of any creditor's' debt, who lives re- 


mote from the place of meeting, by affidavit; and alſo 
rmit any perſon, duly authorized by letter of attorney 


from ſuch creditors, (oath being firſt made of the due execu | 


tion thereof, either by affidavit ſworn before a maſter in 


Chancery, or before the commiſſioners. vita voce; and in 


caſe of creditors reſiding in foreign parts, ſuch affidavits to 
be made before a magiſtrate where the party ſhall-be re- 
ſiding, and together with ſuch*creditors letters of attorney, 
to be atteſted by a notary publick) to vote in the choice 


of an aſſignee or aſſignees in the place of ſuch creditor : | 


and every creditor ſhall be admitted to prove his debt, with- 


out paying any thing for the ſame 3 and the commiſſioners 


| ſhall aſſign the eſtate and effects unto ſuch perſon or perſons 
as the major part in value of the creditors, according to the 
debts then proved, ſhall chooſe. 5 G. 2. c. 30. /. 25, 26. 


But no creditor ſhall be intitled to vote, whole debt ſhall 


0 


not amount to 10/. Id. /. 27. 


And the commiſſioners may from time to time appoint FRO now 


new aſſignees, if the major part of the creditors, whoſe debts 


amount to x0/. ſhall think fit; and the former ailignees 
| ſhall aſſign to them in ten days after notice of ſuch choice, 
and of the new aſlignees acceptance thereof, ſignified under 
their hands, on pain of 2000. to the creditors, with full coſts. 
5 (7, 2. c. 30. /. 30. | | 


And by the ſame ſtatute, /. 31. the lord chancellor, on Notice thereof 


petition of any creditors, may order former aſſignments to to be given. 


be vacated, and new aſſigments to be made of the effects not 
received; and the commiſſioners ſhall cauſe public notice to 
be given in the two London Gazettes immediately following 


the removal of the aſſignees, and the appointment of others, 


that the former aſſignees are removed, and others appointed 


in their ſtead, and that the bankrupt's debtors do not pay 


their debts to the aſſignees removed. » KEDS 
And ſuch new I on filing a ſupplemental bill, 
ſhall be entitled to the benefit of the proceedings, in a ſuit 


begun in the time of the firſt aſſignees. 1 th. 88. 


V. Examination of the Bankrupt, his Wife, and others. 
Upon certificate under the hands and ſeals of the com- Pankrupt _ 


miſſioners, that ſuch commiſſion is iſſued, and ſuch perſon furre2c<ring, to 
be Cconmutted, 


proved before them to become bankrupt, it ſhall be law 
ful for any judge, or juſtice of the peace, and they are re- 


quired, upon application made, to grant their warrant for 


the taking and apprehending ſuch perſon, and him to com- 


mit 


, 


maai.t to the common gaol of the county where he ſhall be 
apprehended, there to remain until he be removed by order 
of the commiſſioners by their warrant; and the gaoler, to 
whoſe cuſtody ſuch perſon ſhall. be committed, is required 
to give notice to one or more of the commiſſioners, of fuch 
perſon being in his cuſtody; whereupon they ſhall ſend 

their warrant to him, to deliver him to the perſon who ſhall 
be named in the warrant, who ſhall convey him to the com- 

miſſioners to be examined; and the commiſſioners, by ſuch 
or any other warrant, may ſeize the goods and papers of 
ſuch bankrupt, which ſhall be in any priſon ; the neceſſary 
wearing apparel of ſuch bankrupt, or of his wife or children, 
excepted. 5 G. 2. c. JO. /. 14. 

Blut if any perſon ſo apprehended ſhall, within the time 
allowed, ſubmit to be examined, and conform as if he had 
ſurrendered, ſuch perſon ſhall have the benefit of this act, 
as if he had voluntarily come in. Id. ſ. 15. 

Hence it ſeems that the bankrupt ſhall not be appre- 
hended or committed until he ſhall have made default in 
not ſurrendering and making diſcovery, after due notice as 
aforeſaid. | 

Every bankrupt, after aſſignees ſhall be appointed, ſhall 
deliver upon oath or affirmation, before a maſter in Chan- 
cery, or a juſtice of the. peace, unto ſuch affignees, all books 
of account, papers, , and writings not ſeized by the meſſenger 

of the commiſſion, and not before delivered up, and then in 
his power, and diſcover ſuch as are in the power of others 
that may any way concern his eſtate ; and being not in cuſ- 
tody, ſhall at all times attend the affignees, on reaſonable 
notice given to him in writing, or left for him at his place 
of 2 in order to aſſiſt in making out the accounts of 

| his eſtate. 5 G. 2. c. 30. /. 4. 3 
kurkrupt to be And every ſuch bankrupt, having ſurrendered, ſhall at 
at liberty to in- ſeaſonable times, before the expiration of the ſaid forty-two 
ſpect ha Pee. days, or ſuch further term as ſhall be allowed to finiſh his 
examination, be at liberty to inſpect his papers, in preſence 
of the aſſignees, or ſome perſon appointed by them, and to 
bring with him for his aſſiſtance ſuch perſons as he may 
think fit, not exceeding two at a time, and to make ex- 
tracts and copies from thence, the better to enable him to 

4 gen de Jicover his effects. And in order thereto, the ſaid bank- 

fried from , rupt ſhall be free from arreſt or impriſonment of his cre- 

cerelt. ditors in coming to ſurrender, and from his ſurrender, for 
the ſaid forty-two days, or ſuch further term as ſhall be al- 

' lowed, provided he was not in cuſtody at the time of ſur- 

render; and if he be arreſted for debt, or on an eſcape 


warrant, 


warrant, coming to ſurrender, or after ſurrender within 
the ſaid term, then, on producing the ſummons, under 
the hands of the commiſſioners or aſſignees, to the officer 
who ſhall arreſt him, and making it appear to ſuch officer 
that ſuch notice is ſigned by them, and giving the officer 
a copy thereof, he ſhall be immediately diſcharged: and if 
any officer ſhall in ſuch. caſe detain ſuch bankrupt, he ſhall 
forfeit to him for his own uſe 51. a day, for every day he 
ſhall detain him, by action of debt, with full coſts. Id. /. 5. 

And if any 8 be in priſon or cuſtody at the time Eanxrupt in pri- 
of iſſuing the commiſſion, and is willing to ſubmit to be ex- 2 the _ 
amined, and can be brought before the commiſſioners and ;queg. 7 
creditors, the expence thereof ſhall be paid out of his eſ- 
tate: but if ſuch bankrupt is in execution, or cannot be 
brought before the commiſſioners, then the commiſſioners 
ſhall attend him in priſon, and the aſſignees are required to RS. 
appoint a perſon to attend him in priſon, and to produce 
him his books and papers, in order to prepare his laſt diſ- 
covery and examination; a copy whereof the aſſignees ſhall 
apply for, and the bankrupt hall deliver to them, ten days 
before ſuch laſt examination. Id. ſ. Oo. . 

And the commiſſioners may examine on- oath, as Bankrupt to be 
well by word of mouth as by interregatories in writing, RT | 
every ſuch bankrupt, touching all matters relating to 3 
his trade, dealing, lands, tenements, goods, chattels, effects, torics. 
debts, bills, bonds, books of account, and ſuch other things | 
as may tend to diſcloſe his eſtate, or ſecret grants, convey- 
ances, and eloigning of his lands, tenements, goods, money, 
and debts, as the commiſſioners ſhall think meet ; and they 
may alſo examine, in manner aforeſaid, every perſon duly 
ſummoned before or preſent 'at any of their meetings, 
touching all matters relating to the perſon, trade, dealings, 
eſtate, and effects of the bankrupt, and any act of bankruptcy 
committed by him, and alſo reduce into writing the an- 
ſwers of ' verbal examinations of the bankrupt, or other 
perſon, had or taken before them; which examination, ſo 
reduced into writing, the party examined ſhall ſign and 
ſubſcribe. .5 G. 2. c. 30. /. 6, 16. Att. Rep. 200. 

Will. Rep. 611. ADR I e 
If any bankrupt or other perſon ſhall refuſe to anſwer, Bankrupt, or 
or ſhall not fully anſwer to the ſatisfaction of the commiſ- ue 2 
ſioners, all lawful queſtions put to him by the commiſ- 5 

ſioners, as well by word of mouth as on interrogatories 

in writing, or ſhall refuſe to ſign and ſubſeribe his examin- 

ation ſo reduced into writing (not having a reaſonable +: 

objection either to the wording thereof, or otherwiſe, to be 
, . allowed 


* 


| 
| 
| 
| 
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Bankrupt. 
allowed by the commitfioners), they may, by warrant un- 
der their hands and ſeals, commit him to ſuch priſon as 
they ſhall think fit, there to remain without bail or main- 
priſe, until he ſhall ſubmit himſelf to the commiffioners, 
and full anſwer make, to their {atisfaCtion, to all ſuch queſ- 
tions as thall be put to him (which queſtions muſt. be ſpe- 
cited in the warrant of commitment), and until he ſhall 
ſign and ſubſcribe his examination. 5 C. 2. c. 30. f. 16. 
1 Jac. Cs 15, 7 2. Ae. Rep. 200. 5 'TH 
\ Michaeimas, 4 G. 2. K. v. Solomon Nathan. The de- 
fendant was committed by tne commiſſioners of bankrupts, 
who in their warrant recite that he had been examined be- 
fore them on his oath, on which examination he had xctc- 
rioufly prevarieated; they therefore commit him with- 
out bail or mainpriſe, till he ſhall make a true and full diſ- 
Cloſure and diſcovery of his eſtate and effects, or otherwiſe 


be delivered by due courſe: of law. On a habeas corpus 


being brought, it was moved, that the defendant might be 
diſcharged for the following reaſons: fſt. Becauſe ſtat. 
1 Face I. c. 15. requires there ſhould be interregatories 
exhibited for his examination, that ſo he may have time to 


conſider of his anſwer, and that it may then appear to the 


court whether he is bound to anſwer. Perhaps this preva- 
rication was a matter they had no power to enquire into 
2d. Prevaricated is too looſe an expreſſion: he might 
prevaricate, and yet give a full auſwer at laſt; 3d. Or be 
otherwiſe diſcharged, is wrong. Salt. 351, 348. By the 
court: [ntcrrogatories is a term known in lau, and im- 
port that the queſtions are put in writing. And Holt, 
chief juſtice, held taat the hantrupt ought to have a copy, 


and time to conſider of his anſwer. It is very dangerous 


to let people depart from the words of the act where theſe 
ſpecial authorities are given; and this commitment not pur- 
ſuing the words, the priſoner muſt be diſcharged. Str. 880. 
But lord Hardwicke refuſed a perſon, ſummoned: by the 
commiſſioners. in order to be examined touching his trade 
and dealings with the bankrupt, a copy of the interroga- 
tories, or time to prepare himſelf for his examination. th. 
Rep. 205. pl. 108. | n 
Lord Helt's reaſon that the interrogatories ſhould be 
reduced into writing was, becauſe then it would appear 
whether the queſtions were proper; and if one of them 
was improper, he faid the priſoner ſhould be diſcharged. 
Barnard K. BH. 339. pare en 
H. 1 G. 3. A. v. John Perrot. The defendant was 
brought before the court of King's Bench, from * 


Banzktupt. 
by habeas, to get diſcharged" from a commitment made by 
commiſſioners under a commiſſion iſſued againſt him, for 
not ſubmitting himſelf to them, and making a full anſwer 
to the queſtions put to him, to their ſatisfaction. The 
ueſtion put to the bankrupt by the commiſſioners was in 
theſe words, viz. © As you do admit that you have ſpent 
the laſt week previous to this your examination with 
« Mr. Maynard (one of your aſſignees) to ſettle and adjuſt 
&« vour accounts, and to draw up a true ſtate thereof, to 
«enable you to eloſe ſuch your examination; and do like- 
« iſe admit, that on ſuch ſtate thereof it appears, that 
_ «after giving you credit for all ſums of- money paid by 
« and making you debtor for all goods ſold and de- 
66 — to you, your firſt entering into trade to the 
« time of your bankruptcy, there is a deficiency of the 
« ſum of 13,513/: give a true and particular account what 
« is become of the ſame, and how and in what manner you 
& have applied and diſpoſed thereof.” To this queſtion 
the bankrupt gave the following general anſwer, viz. 
„On the goods fold this-lait year, I have loſt upwards 
«of 20000. and by  mournings, I have loſt upwards of 
“ r000/. and for nine or ten yo I have been extremely 
d extravatant, and ſpent large fums of money.” “T F. P. 
- {His council urged to the court as a ground for his diſ- 
charge, 1ſt. That the anſwer which he had already given 
before the commiſſioners was a full, ſufficient, and fati/- 
factory anſwer, and the beſt and only one that could be 
given by an idle extravagant man, who had never kept 
any accounts; and conſequently, that impriſoning him until 
he ſhall give a more full and ſatisfactory anſwer to the 
queſtion, was an impriſonment for life. 2dly. That the 
powder and juriſdiftion of the commiſſioners to take the 
bankrupt's examination, &c. was temporary, and confineu 
to the time allowed to the bankrupt to come in and ſurren- 
der himſelf, and ſubmit to be examined, after which the 
commiſſioners had no further power over the bankrupt at 
all; and in ſupport of this objection, his council relied on 
the conſtruction of the ban acts, and particularly ſtat. 
5 G. 2. c. 30. . I, 2, 3. The council for the commiſ—- 
ſioners, &c. inſiſted, 1ſt. That the bankrupt's anſwer was 
nugatory and inſufficient. 2dly. That the conſtruction 
put by the bankrupt's council on the bankrupt acts was 
falſe, and contrary to the genuine ſpirit and conſtruction of 
thoſe acts; and, if allowed, would pervert their very end 
and intent. Lord Mansfield : If the queſtion put to the 
bankrupt by the commiſſioners was improper ; or if ptoper, 
WET. | | , and 
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and the anſwer ſati be ought to be diſcharged ; but 
this is a proper queſtion, and the anſwer is very 2 
and unſati factory. The conſtruction put by the defen- 
dant's council in objection to the commitment, is | 
on mere arbitrary implication ; the legiſlature; ſays no ſuch 
thing. Stat. 5 G. 2. c. 30. 3 gives the commiſ- 
ſionets a power to commit the rupt until he ſhall ſub- 
mit, and a full anſwer make to their ſatisfaction. The 
17th /. of that ſtatute gives power to the court, or judge, 
to re commit the bankrupt to the ſame priſon, there to re- 
main as aforeſaid, until he ſhall — as aforeſaid. His 
examination is not confined to be within the time limited 
for the bankrupt to come in, ſurrender, and ſubmit to be 
examined. The power of the commiſſioners is general, 
and not limited to the compaſs of time given the bankrupt 
to come in. In this caſe, the commiſſioners have, within 
the limited time, required a further anſwer of the bankrupt 
to their queſtion, and committed him for bis refuſal; I am 
clearly ſatisfied that he cannot redeem himſelf from his im- 
prſogmen but by giving a full anſwer to the queſtion. If 
gives a full anſwer, and the commiſſioners are not ſatiſ- 
fied x with it, he will then be entitled to his proper remedy. 
Fefter and Miimot, Juſtices, concurred with the chief juſ- 
tice. By the court unanimouſly, Let the defendant be re- 
manded. Burr. Mans. 1122. 
Note. The bankrupt was 2 up again e 1 
corpus in Trinity term following, but remanded, bec 
his anſwer to the commiſſioners was incomplete and _ 
Factory. Burr. Man. 1215. | 
The commitment of a bankrupt bas Vn ES 
4 of the ature, the priſoner muſt be diſcharged 3 as in 
#$ * caſe, M. 8 W. 
1 55 A gaoler who ſhall ſuffer a to eſcape, aſter 
commitment, or to go without the or doors of the 
= priſon, he ſhall on conviction, by indictment or e nvrg 
| | tion, forfeit 500/. to the creditors. 80 G. 2. c. 35 3 
And by the ame ſtatute, ſ. 19. gaoler on the 
RP requeſt of any creditor who ſhall have —— his debt, and 
ſhewing a certificate thereof under the hands of the com- 
_ miſſioners, produce him to ſuch creditor, on pain of 100/. 
1 | to the creditors, by action of debt. 
8 Bankrupt not By the ſame ſtatute, /. 4. it is enacted, that if any bank- 
ith j 55 = "ia fe- rupt ſhall not, on his examination, fully — all his 
11 eſtate, and how diſpoſed of, except what has been bona fide 
Aiſpoſed of in the way of his trade and dealings, and except 
what bas been laid out in the ordinary expence of his fa- 


mily, 


Bankrupt. c 
mily, and alſo deliver up to them all his effects ( except the 
neceſſary wearing apparel of himſelf; his wife, and children ; ) 
then in caſe of any default and wilful omiſſion in not ſur- 
rendering and ſubmitting to be examined, and if he ſhall 


conceal or embezale any part of his eſtate to the value of 


20/. or any books of account, or writings relative thereto, 


wich intent to defraud his creditors,' and be thereof con- 
victed by indictment or information, he ſhall be gullty of 
felony without benefit of clergy, and the eſtate ſhall go- 


among the creditors ſeeking relief under ſuch commiſſion. 


Every perſon who ſhall have accepted of any truſt, and penalty for per- 
ſhall e conceal any eſtate of any bankrupt, and ſhall ſons in truſt not 
0 


not within 
notice given in the Gazette, diſcover ſuch truſt and eſtate 
in writing, to one or more of the commiſſioners or aſ- 
ſignees, and ſubmit to be examined (if required), ſhall for- 


ſeit 100/, and double the value of the eſtate concealed, to 


the creditors, by action of debt, with full coſts. 5 G. 2. 
c. 30. .. 21. . 
T'be aflignees, of a bankrupt, ſuſpecting that ſuch bank- 


rupt had made concealment, examined a - many of _ 


his relations at Guildhall, and brought a bill in chancery 
againſt the very ſame perſons for diſcovery of thoſe con- 
cealments : Mr. Green, the counſel on the part of the de- 


fendants, moved that they might be allowed to look into 


their depoſitions before the commiſſioners, in order to make 
their anſwer conſiſtent. But Lord Hardwicke would not 
grant the motion ; obſerving, , that as truth was always up- 


Fg x 


permoſt, they might, if they pleaſed, put in an anſwer - 


conſiſtent with what they had already ſworn in their depoſi- 


tions, ſuppoſing them true; if falſe, they ſwore at their 
own peril, and would not permit them to ſee them, merely 
for their own ſecurity, that they might not ſwear differently 
in one, from what they had done in the other. Ath. Rep. 


pl. 157. 


rty-two days after the commiſſion ſhall iſſue, and diſcovcrinꝝ. 


he commiſſioners may examine, upon oath, the wife of Bankrupt's wiſe, 


the bankrupt, reſpecting a diſcovery of his eſtate, goods, may be examin- 
and chattels, concealed, kept, or diſpoſed of by his wife, 9 | 
in her own perſon, or by her own act or means, or by 


any other perſon; and the ſhall incur ſuch danger and 
penalty for not coming before the commiſhorers, or for 


refuſing to be ſworn and examined, or for not diſcloſing 


the truth upon her examination, as by former laws are 
already made and provided againſt aoy other perſon in 
the like caſe. 21 Fac. c. 19. / 6. e 

Vol. I. (6.) R | 


But 
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ut not touch» 


ing her hul- 


| band's bauk- 


rupt cy. 


—% 
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Bot the wiſe cannot be examined againſt her buſbadd 


touching his bankruptcy, or whether he nad committed any 
act of bankruptcy, or as to how or when he became a bank- 


rupt; and if the commiſſioners commit her, and though the 


warrant of commitment mentions it to be, as well for refu(- 
ing to diſcover the goods of the bankrupt, as the time and 
manner of his bankrupicy, yet the commitment was held 
illegal, and the wife ordered to be diſcharged. Ii. Rep. 


610. 12 Jin. Abr. 11. pl. 28. 


Bankrupt's ef- 
ſects to be diſ- 
poſed of by ſale 
or otherwiſe, 


VI. Diſpeſal of the Bankrupt's Eflate. 


By the 1 3 Eliz. c. 7. ,. 2. the commiſſioners ſhall have 
power by their diſcretions, to take ſuch order with the lands 


of ſuch bankrupt, as well copy or cuſtomaryhold as freehold, 


which he had in his own right before he became a bankrupt, 


or which he purchaſed jointly with his wife or child to the 


only uſe of ſuch bankrupt, or for ſuch uſe or intereſt as he may 
lawfully part with; or with any perſon of truſt to any ſe- 
cret uſe of ſuch bankrupt ; and alſo with all his money, 
goods, chattels, wares, merchandizes, and debts ; and cauſe 
all the ſame to be ſearched and appraiſed to the beſt value 


they may, and the ſame to be ſold by deed indented, and in- 


Eſtate tail 


Bankrupt's fu- 
ture eſtate, 


Lands actually 
ſold. 


that the party to whoſe uſe they are aſſured be not privy to 
the fraudulent purpoſe of the bankrupt to deceive his credi- 
= = Ay oy - | þ 5 


rolled in a court of record, or otherwiſe ordered for pay- 
ment of the creditors. | OE 

And the commiſſioners may, by deed indented, and inrol- 
led at W//e/tmin/ter, in fix months, ſell the bankrupt's eſtate 
in tail, whereof no reverſion or remainder is in the king, 
or of the king's gift ; which fale ſhall be good againſt all 
perſons whom the bankrupt by common recovery or other- 
wiſe might cut off. 21 ac. c. 19. /. 12. 

If any perfon declared a bankrupt ſhall have lands or 
goods deſcend to him afterwards, before the debts be fully 
paid, the fame ſhall be fold or otherwiſe ordered for the be- 
nefit of the creditors. 13 iz. c. 7. /. II. | 

But this ſhall not extend to lands aſſured by ſuch perſon 
before he becomes bankrupt, provided the aſſurance be made 
bona fide, and not to his own uſe only, or of his heirs, and 


If any bankrupt ſhall convey or aſſure any lands or eſtate, 
to any perſons, on condition or power of redemption at a 
day to come, by payment of money or otherwiſe, the com- 
miſſioners, before the time of the performance of ſuch 
condition, may appoint, under their hands and ſeals, any 

| 1 perſon 
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perſon or Fr to make tender or payment of money; or 
ormance, as fully as the 

done; and the commiſſioners ſhall, after 


pt might have 
uch tender or 


performance, have power to ſell ſuch redeemed eſtate for 


the benefit of the creditors, as full | 
other eſtate of the bankrupt. 21 Sac. c. 19. /. 13. 


Perſons who purchaſe copyhold or cuſtomary lands ſhall 


mit them. 13 Eliz. 


To fave the expence of two fines, 


Effects which a bankrupt has, as executor onl 


e. 7. #6 


| lord chancellor 
Hardwicke recommended, in ſuch caſe, to leave out the 
copyhold eſtate in the aſſignment ; and then the commiſ- 
ſioners, when they can meet with a purchaſer, may convey” 

to him in the hirſt inſtance. 1 4th, 96. EY 


as they might ſell any 


not be applied to the uſe of the creditors, but ſhall go ac- or. 


cording to the directions of the teſtator. 
The commiſſioners, or any other perſon or officer by Commiſſionert 
them deputed and appointed, b 

hands and ſeals, may 


I At“. 101. 


y their warrant under their 
break open the houſe, chambers, 
| - ſhops, warehouſes, doors, trunks, or cheſts of the bank= 


may break 


open the doors 
of the bankrupt, 


rupt, where any of his goods or eftate ſhall be, or reputed 


to be, and ſeize any 


his goods, wares, merchandizes, 


(neceſſary wearing apparel for himſelf, his wife, and chil- 
_ dren, excepted), and any of his books, papers, or writings, 
which ſhall be in his cuſtody or poſſeflion. 21 Fac. c. 19. 
f- 8. 2 Show. Rep. 247. pl. 248. 5G. 2. c. 30. / 14. 


And, by the 21 Fac. c. 19. / 7. if any bankrupt ſhall, 
upon his examination before the commiſſioners, be fou 


ftaudulently to have conveyed away his lands, goods, or 
other eſtate, to the value of 20/. to defraud or hinder his 
creditors -of the ſame, and ſhall not diſcover the ſame, and 


lif it lie in his power) deliver the ſame to the commiſſion- 


ers; or if he cannot make it appear to the commiſſioners 
that he has ſuſtained ſome caſual loſs, whereby he is diſ- 
abled to pay what he oweth, he may be indicted at the aſ- 
ſizes or ſeſſions, and upon conviction he ſhall be ſet upon 
the pillory in ſome public place for two hours, and have 


one of his ears nailed to the pillory, and cut off. 


Puniſhment for 
nd fraudulently 


conveying 


lands, &c. 
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pay a fine to the lord of the manor, who ſhall hereupon ad- ag 


y, ſhall Efcas as execu- 


— 


And if a bankrupt ſhall convey to any of his children, or Conveying e- 
other perſons, any manors, lands, goods, or transfer his ſtates, &c. to 


debts into other men's names, except the ſame ſhall be con- childrn. 


veyed or transferred on marriage of any of his children, or 
for ſome valuable conſideration, the commiſſioners ma 


ſell or diſpoſe thereof in as ample a manner as if ſuch bank 


ly ſeiſed or poſſeſſed thereof, 1 Fac. 


rupt had been actual 
c. 15. 7. 4. 5 


R 2 


Every 


2:4 Bankrupt. 
Reward | rang Every petſon who ſhall, after the time allowed for fur- 
. render, voluntarily make diſcovery to the commiſſioners or 
| aſſignees, of any of a bankrupt's eſtate, not before 
gnees, y part P , 
come to the knowledge of the aſſignees, ſhall be allowed 
5, per cent. and ſuch farther reward as the aſſignees, and 
the major pait of the creditors in value, preſen at any meet- 
| | ing of the creditors, ſhall think fit. 5 C. 2. c. 30. /. 20. 
. — _ by the 5 C. 2. c. 30. /. 24. if any bankrupt ſhall, after 
"Ws 2 fains the iſſuing of any commiſſion ꝛgainſt him, pay to the perſon 
ont the commit. who ſued out the ſame, or deliver to ſuch perſon goods, or 
hon, fecurity for his debt, whereby ſuch perſon ſuing out ſuch 
commiſſion ſhall privately have more in the pound than 
the other creditors, ſuch payment, delivery of goods, or 
giving ſecurity, ſhall be deemed an act of bankruptcy, 
whereby ſuch commiſſion ſhall be ſuperſeded, and the lord 
| Chancellor may award, to any creditor petitioning, another 
commiſton 3 and ' ſuch perſon receiving ſuch goods or 
other ſatisfaction ſhall forfeit his whole debt, and the whole 
he ſhall have ſo received, to be diſtributed among the 
other creditors. | HS 
Receiving mo- But a real creditor ſhall not refund to the affignees any 
— a bank- money received of the bankrupt before the iſſuing of the com- 
_ miſſion, and when he had no knowledge gf his becoming 
a bankrupt, or being inſolvent. 19 C. 2. c. 19. / 1. 
Goods of others. By the 21 Fac. c. 19. / 11. if any perſon becoming 
bankrupt ſhall at that time, by the conſent of the owner, 
have in his poſſeſſion and difpolition any goods whereof he 
ſhall be reputed owner, and take upon him the fale or diſpo- 
fition thereof as owner, the commiſſioners ſhall have power 
to fell the ſame. for the benefit of the creditors, as fully as 
any other part of the eſtate of the bankrupt. 
Commiſſionors here it ſhall appear that there has been mutual credit 
| pr m— ac- given, or mutual debts between the bankrupt and any other 
; perſon, the commiſſioners or affignees ſhall ſtate the ac- 
counts, and one debt may be ſet againſt another, and the 
balance of fuch account ſhall be claimed or paid. 5 C. 2. 
6. 0. . . 
Mutual debts But lord Hardwicke ſaid, A, a debtor to a bankrupt be- 
* fere his bankruptcy, and a creditor to him upon a contin- 
gency that took place aftcy the bankruptcy, ſhould” not be 
| at liberty to ſet off under this clauſe. A.. Rep. 119. 
Balance only toe Lord chancellor Cowper ſaid, that, where there was mu- 
be claimed or tual credit between a bankrupt and a creditor, the balance 
wm * ſhould only be paid, and that the clauſe of the ſtatute was 
not to be conftrued of dealings in trade only, or in caſe 
of mutual running accounts, but alſo where one credit was 
upon mortgage, and the other upon note ; obſerving that, 
| in 


Bankrupt. 


in all caſes of mutual credit, it was natural juſtice and 


equity that only the balance ſhould be paid. //. Rep. 326. 
Lord chancellor King was of opinion, that joint debts 
could not be ſet againſt a ſeparate demand due to the bank- 
rupt, tnis caſe not being within ſtat, 2 G. 2. c. 22. /. 18. 


Separate creditors are allowed to come in under a Joint Separate and 
joint creditors, 


commiſſion ; but the joint effects are firſt to be applied to pay 
the partnerſhip debts, and then the ſeparate debts ; and as 
to the ſeparate effects, firſt the ſeparate creditors, and after- 
wards the partnerſhip creditors, are to be paid out of the 
ſame. Ait. Rep. 67. pl. 22. 2 Vern. 706. pl. 628. 


A. gives a promiſſory note for 290/. payable to N, or Provizs under 


order; B. indorſes it to C who indorſes it to D. — A, B, — com- 


and C, became bankrupts, and D. received 5. in the 
pound, on a dividend made by the aflignees of 4. Lord 


chancellor King ordered D. to come in as a creditor for 


159/. only, out of B.'s effects. 2 //. Rep. 407. pl. 129. 
Where a drawer and indorſer are both become bank- 
rupts, and the creditors have received a compoſition of 
65. in the pound under the commiſſion againſt the indorſer, 
lord Hardwicke at firſt ſeemed to think that they might {till 
rove their whole debt under the commiſſion againſt the 

wer ; but, upon looking into the above caſe, and another 
to the ſame effect, he altered his opinion, and was very 
clear that the 6s. muſt go in diſcharge of ſo much of the 


debt, and that they could only prove the remaining 145. 


under the drawer's commiſſion. Att. Rep. 107. - 


If any lands, goods, or other eſtate of any bankrupt, Debt due to 
ſhall be extended after he becomes a bankrupt, under colour the 


of his being an accountant and indebted to the king, it ſhall 
be lawful for the commiſſioners to examine upon oath, whe- 
ther the ſaid debt were due to ſuch debtor or accountant, 
upon any bargain or contract origiually made between ſuch 
accountant and the ſaid bankrupt : and if ſuch bargain or 
contract was originally made with any other perfon than the 
| faid accountant, or for the uſe of any other perſon, tie com- 
. miſſioners* proceedings ſhall be available agaiaſt the {aid ex- 
tent. 21 Fac. c. 19. /. 10. „ | 


. Otherwiſe, an extent of the crown is available againſt a 


commiſhon of bankruptcy, the crown not being within the 
ſtatutes of bankrupts. 1 Att. 262. Bt 


A mortgagee of land may chooſe whether he will come Debt on more 
in as a creditor under the commiſſion, or not; for ſuch L. 


creditor, having a real ſecurity in his own hands, is entire- 
ly ſafe ; as he has property in the land mortgaged, prece- 
dent to the tranſlation of the property to the commiſſionere, 
| R3 who 


king. 
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who in ſuch caſe have only an equity of redemption, and 
are in no better condition than the bankrupt himſelf. 2 
"Le Com. 487. Bac. Abr. 258. Rep. Temp. Finch, 
Perſons having Every creditor, having ſecurity for his debts by judgment, 
— ey _ n recognizance, Peeialty, with penalty or — or 
—— Ag other ſecurity, or having no ſecurity, or having made attach- 
maents in London, or other place, of the goods of ſuch bank - 
rupt, whereof there is no execution or extent ſerved and 
executed upon the lands, goods, and eſtate of ſuch bankrupt, 
before he ſhall become bankrupt, ſhall not be relieved upon 
any ſuch judgment, &c, for more than a rateablꝭ part of their 
debts, with the other creditors, without reſpect to any 
penalty contained in ſuch judgments, , or other ſecurity. 
| 21 Vac. c. 19. 9. 
Tandlord for his Un the 2 of the ſtatute of 8 Ann. c. 14 (which 
ekcars of rant. qirects that, upon all executions of goods being upon any 
premiſſes demifed to a tenant, one year's rent and no more 
ſhall, if due, be paid to the landlord), it has been held that, 
under a commiſſion of bankrupt, which is in the nature of 
a ſtatute execution, the landlord ſhalt be allowed his arrears 
of rent to the ſame amount, in preference to other creditors, 
even though he has neglected to diſtrain, while the goods 
remained on the premiſſes. 777. Rep. 739. A.. Rep. 104. 
2 Black/?. Cem. 487. 
A landlord is not reſtricted to one year only, as in tho 
: caſe of executions, but may diſtrain for his whole arrear. 
1 Ait. 102, 103. | 
2 are If there are not ſufficient goods upon the premiſſes to pay 
ſuſgent., the landlord's rent, he can then only take what goods there 
are on the premiſſes; and, after they are appraiſed and fold, 
as the law in caſes of diſtreſs for rents direCts, then the land- 
lord may come in as a creditor for the rent remaining due 
to him, with the reſt of the creditors under the commiſſion. 
But if the landlord of a bankrupt fuffers the affignees to 
fell off the goods, he is not entitled to his whole rent, but 
muſt come in with the other creditors under the commiſſion. 
Ah. Rep. 102, ; | 
Securities for Every perſon who ſhall give credit on ſecurities, payable 
money not due. at a future day, for goods delivered to perſons who ſhall 
; become bankrupts before the time of payment, ſhall be ad- 
maitted to prove their ſecurities or agreements, and ſhall have 
2 a dividend in the ſame proportion as the other creditors, de- 
ducting intereſt from the time of payment to the time it 
would have become due. 7 G. c. 31. / 1. : 
H. 39 C. 3: Sadlau v. the aſhgnees of Tyler. This 2 an 
: | 8 lue 
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iſſue directed out of the court of Chancery, to try whether 
any and what debt was due to the plaintiff, at «the time 
Mrs. Tyler committed an act of bankruptcy. It was tried 

before lord Kenyon at the ſittings aſter laſt term ; and on the 

facts diſcloſed in evidence, a ſpecial cafe was reſerved for the 

opinion of the court. It ſeems that Mrs. Tyler, before her 

credit in the city was loſt, had borrowed from the plaintiff 
10,0007. ſtock, in the 3 per cent. conſols, promiling to re- 
place it at a certain time. The ſtock was accordingly ſold 

out; but before it was replaced, Mrs. Ty/er committed an 
act of bankruptcy ; and the queſtion was, Whether, as this 

replacing of the ſtock was to be made at a future day, which 
had not arrived at the time the act of bankruptcy was com- 
mitted, the loan of it formed ſuch a legal debt as was capable 
of being proved under the commiſſion, by virtue of the 
ſtatute 7 G. 1. c. 31? After hearing the arguments of 
Mr. Grant on the one fide, and Mr. Manley on the other, 
the court gave their opinions ſeriatim. Lord Kenyon, Mr. 
juſtice Buller, and Mr. juſtice Gro/e, were of opinion, that 
it was a debt proveable under the commiſſion ; and that the 
amount of it might be calculated from the price at Which 3 

per cent. conſols fold at on the day the act of bankruptcy 
was committed. But Mr. juſtice Ahhurſ conceived, that, 
as this money could not have been recovered by indebitatus 
aſſump/it, but that the plaintiff could only recover the 
amount in damages by an action on the caſe, it eould not be 
conſidered as a debt due at the time of the bankruptcy. The 
idea, however, that the form of action was the juſt criterion 
in theſe caſes, was denied by the reſt of the court; and 
u eee was given for the plaintiff. MAS. 


ut where the payment of any ſum of money depends Future con- 
upon a future contingency, as if a ſecurity be given to pay tingencics. 


to the wife a certain ſum in caſe ſhe ſurvives her huſband, 

here ſhe cannot come in with the other creditors, there 
being no certainty that ſhe will ever have any demand. If 
the event happens afterwards, ſhe can only come in upon the 
bankrupt's future eſtate. 1 Barnard. 59. | | 


By the 19 G. 2. c. 32. /. 2. the c_ in any bottom- Dottomree 


ree, or re/pondentia bond, and perſons 


ured in a polic of iaſurauce. 


inſurance, ſhall be admitted to claim; and, after the loſs or 


contingency, to prove the debt thereon, as if the ſame had 
happened before the iſſuing of the commiſſion, 


Lord chancellor Xing, Talbot, and Hardwicks, ordered Apprentice. 


an apprentice, whoſe maſter became bankrupt, to be admit- 
ted, as a creditor under the commiſſion, on account of the 
'apprentice-fee received by Gr OY only for the remain- 

3 4 wg 
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ing ſum, after deducting for the time he had lived with the 
bankrupt. Lord Raym. 1352. Str. 582. Att. Rep. 261. 
- Debts which carry intereſt ſhall bear intereſt to the date 


of the commiſhon ; but note-creditors cannot prove intereſt 
upon them, unleſs it is ſo expreſſed in the body of the notes. 


Even at law, where notes are for value received, and intereſt 


is not expreſſed, the jury do not, in an action upon the notes, 


give the plaintiff intereſt for them, but by way of 3 


only; and commiſſioners of bankrupts cannot award 


* 1 Att. 151, 259. n 

Ihe affignees ſhall be obliged to keep books of account, 
wherein they ſhall enter all ſums of money, or other ef- 
fects, which they ſhall have received out of the bankrupt's 
eſtate ; which every creditor, who has proved his debt, may 


 inſpe& at all ſeaſonable times. 5 G. 2. c. 30. f. 26. 


Swearing to a 
faiſe debt. 


Firſt dividend. 


Aſſignees are not anſwerable for loſſes occaſioned by their 
own neceſſary acts; but if an affignee truſts a perſon with 


the payment of money, who fails, and the money is loſt, 


ſuch aſſignee ſhall be anſwerable over to the creditors, un- 
leſs he conſulted the body of the creditors in the appoint- 
ment of ſuch agent. 1 4th. 87. es, 

If any perſon ſhall ſwear or affirm that any ſum of money 
is due to him from the bankrupt, which is not really due, 
knowing the ſame. to be not due, he ſhall ſuffer the penalties 
inflicted by the ſtatutes againſt wilful perjury, and ſhall be 
liable to pay double the ſum ſo ſworn ot affirmed to be duc. 
5 C. 2. c. 30. /. 29. | IS. 

Perſons choſen aſſignees ſhall, after the expiration of four 
months, and within twelve months from the time of iſſuing 
the commiſſion, cauſe at leaſt twenty-one days* notice to be 
given in the Gazette, of the time and place the commiſſion- 
ers and aſſignees intend to meet to make a dividend; at 
which time the creditors, who have not proved their debts, 
ſhall be at liberty to prove them; and the aſſignees ſhall 
produce fair accounts, and be ſworn to them, before the 
commiſſioners, if required by the creditors ; and they ſhall _ 
be allowed all reaſonable expences ; and the commiſſioners. 
ſhall order ſuch part of the neat produce of the bankrupt's 
eſtate in the hands of the affignees, as they ſhall think fit, to 
be divided amongſt the creditors, and ſhall make ſuch or- 
der for a dividend in writing, and ſhall cauſe one part of 
ſuch order to be filed amongſt the proceedings under the 
commiſſion, and ſhall deliver to each of the aſſignees a du- 
plicate of ſuch order ; which order ſhall contain an account 


ol the time and place of making ſuch order, and the ſum total 
of the debts proved, as well as the ſum tatal of the mgney 


e- 


0 
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remaining in the hands of the aſſignees, and how much in 


the pound is then ordered to be paid; and the aſſignes, in 
purſuance of ſuch order, and without any deed of diſtribution, 


ſhall forthwith make ſuch dividend, and take receipts tor the 
fame in a book to be kept for that purpoſe. 5 G. 2. c. 30. 


. | 
/ And by the 13 Eliz. c. 7. ſ. 2. every one of the creditors 


ſhall be paid a portion, rate like, a-cording to their debts. 


rate | 7 PP EP 
Upon the common equity of the court of Chancery, 4 > 


firſt dindend. 


creditors will make an affidavit that «they have not read the 
Gazette, they will be admitted, ſo as not to diſturb the for- 
mer dividend, and by that means muſt, in the firlt place, 


be brought up equal to the creditors under the former divi- 


dend, before the commiſſioners can proceed to make a 
ſecond. Att. Rep. 209. Wy, 
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Wichin eighteen months after iſſuing the commiſſion, the Second 
aſſignees ſhall make a ſecond dividend, in caſe the eſtate dividend. 


was not wholly divided upon the mw and ſhall cauſe notice 


to be inſerted in the Gazette, of the time and place the 
commiſſioners intend to meet to make aſecond dividend, and 
for the creditors, who ſhall not before have proved their debts, 


to come and prove the ſame : and, at ſuch mecting, the aſ- 


ſignees ſhall produce their account on oath; and what up- 


on the balance ſhall appear to be in their hands, ſhall, by 


order of the commiſſioners, be forthwith divided; which 


ſecond dividend ſhall. be final, unleſs any ſuit ſhall be de- 


pending, or any part of the eſtate ſtanding out that cannot have 


been diſpoſed of, or that the major part of the creditors ſhall 


not have agreed to be fold, or unleſs ſome other or future 
eſtate of the bankrupt ſhall afterwards come to the aſſignees; 
in which caſe the aſſignees ſhall, as ſoon as may be, convert 
ſuch future eſtate into money, and ſhall within two months 
after, by the like order of the commiſſioners, divide the ſame. 
5 C. 2. c. 30. . 27. VV 

lt ſeems that the word future ſhould be expunged ; for 


lord Hardwicke ſaid, if a bankrupt, after his diſcharge, got 

future effects, in point of juſtice and conſcience he ought. 

to make good the deficiency, my no court of equity 
j | 


would do it for the creditor, Att. Rep. 256. p 


All bankrupts who ſhall ſurrender and conform, ſhall be Bankropt's 
allowed 5/. per cent. out of the neat produce of the eſtate allowance. 


that ſhall be received, if, after ſuch allowance, the neat 


| Produce of his eſtate will pay 10s. in the pound, ſo as the 
faid 50 77 cent. {hall not amount to above 200. 5 G. 2. 
: c. 30. . | | | : ; 
If it will produce 125. 64, in the pound, the 0 


7. 
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ſball be allowed 71. 105. per cent. ſo as it does not exceed 
300 / . Ia. | 
And if it will pay 155. in the pound, he ſhall be allowed 
10/. per cent, ſo as ſuch allowance does not exceed 3001. 1. 
And if the bankrupt's eſtate will pay 155.. in the pound, 
he ſhall be diſcharged from all the debts by him owing at 
the time he became bankrupt: and if he ſhall be arreſted 
or profecuted for any debt due before that time, he ſhall be 
_ diſcharged on common bail, and may plead in general, that 
the cauſe of action accrued before he became bankrupt, and 
may give this act and the ſpecial matter in evidence; and 


the certificate of his conforming, and allowance thereof, 


Certiſic c and 


ſhall be ſufficient evidence of the trading, bankruptcy, com- 
miſſion, and other proceedings precedent to the obtaini 
the certificate; and a verdict ſhall paſs for the defendant, 
unleſs the plaintiff can prove that the certificate was ob- 
tained fraudulently, or can make appear a concealment by 
the bankrupt to the value of 10/; and if the plaintiff is 
caſt, the detendant ſhall have full colts. 5. 2. c. JO. /. 7. 
But if any commiſſion of bankruptcy ſhall iſſue againſt 
any perſon who ſhall have been diſcharged by this act, or 
ſhall have compounded with his creditors, or delivered to 
them his eſtate, and been releaſed by them, or been diſ- 
charged by an act of inſolvency, then the body only of 
ſuch perſon; conforming ſhall be free from arreſt and im- 
priſonment, but his future eſtate ſhall remain liable to his 
creditors (his tools of trade, neceſſary houſehold goods and 
furniture, and neceſſary wearing apparel of himſelf and wife 
and Children only excepted), unleſs his eſtate ſhall procure 
clear of all charges 155. in the pound. 1d. ſ. 9. 
But if the neat produce of the bankrupt's eflate ſhall not 
amount to 10s, in the pound, ſuch bankrupt ſhall-not be al- 
lowed the 5/. fer cent. but ſhall be allowed ſo much as the 
| aſignees and commiſſioners ſhall think fit, not excecding 
31. fo cent. /. 8. | 
But an ach allowance ſhall not be paid to the bankrupt 
till a final dividend ſhall be made, becauſe, till that time, 
creditors may Continue to come in to prove their debts. 


I Ait. 208. 


VII. The Bankruptis Certificate and Di;charge. | 
No diſcovery on oath ſhall entitle the bankrupt to the 


faid allowance, unleſs the commiſſioners ſhall, under their 


hands and ſeals, certify to the lord chancellor, that he hath 


made a full diſcovery of his _— and in all things con- 
formed 


formed himſelf; and that there doth not appear to them 
any reaſon to doubt of the truth of ſuch diſcovery, or that 
the ſame is not a full difcovery of all his eſtate and effects, 
and unleſs four parts' in five in number and value of the'cre- 
ditors, who ſhall be creditors for not lefs than 20/. and who 
have proved their debts under the commiſſion, or ſome per- 


ſon by them authoriſed thereto, ſhall ſign ſuch certificate, 
and teſtify their conſent to ſuch allowance and certificate, 


and to the bankrupt's diſcharge, to be alſo certified by the 


commiſſioners; but the commiſſioners ſhall not certify the 
ſame, till they have proof by affidavit of ſuch creditors, or 


of the perſon by them reſpectively authoriſed, ſigning the 


aid certificate, and of the power by which any perſon is ſo 


authoriſed (and the letter of attorney of a creditor reſiding 
in foreign parts, atteſted by a notary public, ſhall be ſuffi- 


cient evidence in ſuch caſe of ſuch power); which faid afit- 


davit, together with ſuch power to ſign, ſhall be laid be- 


fore the lord chancellor with the certificate in order for al- 
lowing the fame ; and unleſs the bankrupt make oath that 
the certificate and conſent of the creditors were obtained 
fairly and without fraud, and unleſs the certificate ſhall, 
after ſuch oath, be allowed and confirmed by the lord chan- 
cellor, or two of the judges to whom he ſhall refer it; and 
any of the creditors ſhall be allowed to be heard againſt 
making the certificate, and againſt the confirmation of it; 


nor ſhall any commiſſioner ſign the certificate, till after four 


4 in five in number and value of the creditors ſhall have 
igned it. 5 G. 2. c. 30. / 10. 24 G. 2. c. 37. / 10. 
Every ſecurity given to the uſe of any creditor, to in- 
duce him to ſign ſuch allowance or certificate, ſhall be void. 
S053 c- 2. þ 16; © = 


And no bankrupt ſhall be entitled to ſuch allowance, Furtper con- 
who hath upon marriage of any child given above 1000. ditions of ſuck 
unleſs he prove by his books, or upon his oath, that he had lowance 


remaining at the time, ſufficient to pay his full debts ; or who 
hath loſt in one day the value of 5/. or in the whole the 
value of 100/. in twelve months next before his becoming 


bankrupt, at cards, dice, tables, tennis, bowls, billiards, | 


ſhovelboard, cockfighting, horſe-races, dog- matches, foot- 
races, or other paſtime or game, or in bearing a part in the 
ſtakes, or by betting ; or hath within one year before he be- 
came a bankrupt loſt 1000. by contracts for ſtock or ſhares 
of any public funds, where ſuch contract was not to be per- 
formed within one week from the making, or where the 


| ſock was not actually tiansferred. Id. /. 12. 
ag hg | The 


- Fw 
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tous debrs thet with 


may be tworn, 


Allowing and 
confirming the 
. certificate. 
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Penalty for hot The 24 C. 2. c. 57. enacts as follows : Whereas many 


abuſes have been committed by bankrupts, and perſons who 
their privity have attempted to prove fictitious and pre- 
tended debts under commiſũons of bankruptcy, in order that 
ſuch perſons might be enabled to ſign their conſent to the 
certificate, for 1 ſuch bankrupts from their debts, 
in order to prevent ſuch fraudulent and wicked practices 
for the future, be it enacted, that, when any perſon {hall 
fraudulently, ſwear or depoſe, before the major part of the 
commiſſioners, or by affidavit exhibited to them, that a ſum 
of money is due to him from the bankrupt which ſhall not 
be really owing, and ſhall in reſpect of ſuch fictitious debt 
ſign the certificate for ſuch bankrupt's diſcharge ; in ſuch 
cafe, unleſs the bankrupt ſhall, before the major part of the 
commiſſioners, have ſigned the cirtificate, by writing ſigned 
by him, and delivered to one or more of the commiſſioners 
or aſſignees, diſcloſe the fraud, and object to the reality of 
ſuch debt, the certificate ſhall be void, and the bankrupt 
ſhall not be intitled to his diſcharge or allowance. /. 9. 

By 14 G. 3. c. 77. /. 59, and 15 G. 3. c. 38. /. 69. 
thoſe bankrupts who have conformed to all the laws re- 
lating to them, and cannot obtain their diſcharge, may pe- 
tition the court of Chancery 

After the certificate is ſigned by the creditors and com - 
miſſioners, it ſhall he laid before the lord chancellor, together 
with the affidavit or affirmation of the creditors ſigning the 
ſame, or the perſons by them reſpectively authorized ſo to 
do, and alſo the warrant or authority to ſign, in order for 
the allowing and confirming thereof; which certificate, up- 
on the bankrupt's making oath, or being of the people 
called Quakers, ſolemnly affirming in writing, that the fame, 
and the conſent of the creditors thereunto, were obtained 
fairly and without fraud, may be allowed and confirmed by 
the lord chancellor : but any creditor of the bankrupt may, 


if he thinks fit, petition the lord chancellor not to confirm 


the certificate; on which account the lord chancellor gives 
notice in the Gazette, that, by virtue of the ſtat. 5 (7. 2. 
2. 30. the certificate will be allowed and confirmed, as the 
ſaid act dire, unleſs cauſe be ſhewn to the contrary, 
within twenty-one days from the faid advertiſement. no 

Any creditor, though his debt is under 20/. has a right 
to petition againſt the allowance. 2 Burr, Rep. 718. 

By the 18 C. 3. c. 52. /. 76- the lord chancellor is em- 
powered to allow certificates to bankrupts, though not 


ſigned by four-fifchs of their creditors. 
N | | The 


Bankrupt. 
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The bankrupt, after allowance of the certificate, ſhall at- Bankrupt to at- 


tend, on notice in writing from the aſſignees, to ſettle ac- 
counts, and ſhall have 25. 64. a day allowed for attendance; 
| and, if he ſhall neglect or refuſe, he ſhall, on oath made by 
the aſſignees before the commiſſioners, be apprehended and 
committed to cloſe gaol, by warrant of the ſaid commiſ- 
fioners, till he conform. 5 C. 2. c. 30. /. 36. 


No money ſhall be paid out of the effects for the eating pay of 


or drinking of the commiſſioners, or of any other perſon, miſſioncts. 


nor ſhall the commiſſioners have more than 205. each for each 
meeting, nor ſhattany ſchedule be annexed to the deed of aſ- 
ſignment. Commiſſioners acting contrary hereto ſhall be 
for ever incapable of acting as ſuch. 1d. /. 42. ; 

If by the death of commiſſioners, or otherwiſe, it is found 
neceſſary to renew the commiſſion, half fees only ſhall be 


paid. 1d. ſ. 45. | 


: 
[ 


tend and title 
accounts. 


All certificates which have been allowed and entered of Copy of certifi- 


record, or a true copy of every certificate ſigned and atteſted, 
may be given in evidenee in any court of record, and, with- 
out further proof, taken to be a bar and diſcharge againſt 


any action for any debt contracted before the iſſuing of the 


_ - commiſſion, unlets any creditor of the perſon, who has the 


certificate, can prove it was fraudulently obtained. Id. /. 41. 


All bills of fees or diiburſements demanded by any ſoli- 
Citor, clerk, or attorney, ſhall be ſettled and certified by a 


maſter in Chancery, who ſhall receive for the ſame 205. 


Id. ſ. 46. ; | 

When the commiſſioners have aſſigned the bankrupt's eſ- 
tate, and given him his certificate and diſcharge, they have 
executed their power. : | 

By the 1 Fac. c. 15. . 17. if the bankrupt die before 
diſtribution, that ſhall not hinder ſuch diſtribution. 

A certificate allowed in the lifetime of the bankrupt is 
00d, though not confirmed by the chancellor till after his 
eath'; for the operative force of it ariſes from the conſent 

of the creditors ; and, when confirmed, it has its effect from 
the beginning. 1 Ait. 77. | 


And the allowance to the bankrupt, being a veſted inte- 


reſt, ſhall go to his executor. 2 Ait. 208. 


But where a legacy has been left to a bankrupt, after the 
ſigning of the certificate, and before it was confirmed and 
allowed, ſuch legacy has been adjudged to the creditors, as 


in the caſe of Tudway v. Bourn, H. 32 G. 2. On a caſe 


from the court of Chancery, E. C. by will gave a legacy 
of 200/. to one C. then a bankrupt, whoſe certificate had, 


at the time of her death, been ſigned by fout-fifths of his 
| | :  . Creditors 


cate a bar againſt 
any action for 


Commencing 
ſuits. 
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creditors in number and vaiue, and alſo by the comm. 


fioners ; but the teſtatrix's death happened before its being 
confirmed and allowed by the lord keeper. The 1 
ſioners ſoon after her death, and after C. s death, and before 
the allowance of the certificate, aſſigned this legacy to the 
defendant Boxrn, for the uſe of the creditors, after which 
the certificate was confirmed and allowed by the lord keeper 
without oppoſition: but before the allowance of the cer- 
tificate, the bankrupt- himſelf died, having made the pre- 
ſent plaintiff his executor. The executor to the bank- 
_ brought his bill in equzty againſt the executor of the 
teſtatrix, and againſt Bourn the aſſignee under the commiſ- 
ſion, claiming this 200/. legacy, as belonging to the bank- 
rupt, by reaſon of his certificate having been ſigned before 


the death of the teſtatrix, and afterwards allowed and con- 


firmed. The creditors inſiſted that it belonged to them, 
as it was aſſigned to their uſe and benefit by the commiſ- 
ſioners, before the allowance and confirmation of the certi- 
ficate by the lord keeper. The queſtion for the opinion of 
the court was, Whether ſuch legacy belonged to the 
bankrupt's executor, or to his creditors?” After hearing 
counſel on both ſides, the court gave their opinion. Lord 
Mansfield: Certainly creditors are not confined either b 
law or by praclice, and any creditor whatever may bed 
to the allowance of the bankrupt's certificate. The allow- 
ance of the certificate has been ſometimes refuſed, and 
ſometimes adjourned, even where there has been no oppo- 
ſition. Many years may intervene between the ſigning 
and the allowance of a certificate, and large effects may in 
the mean time come to the bankrupt, and the future allow- 
ance ought not to over- reach them. In this caſe the com- 
miſſioners had actually aſſigned this legacy, and for that rea- 
ſon the creditors might not perhaps think it worth while 
to object to the certificate: it is not like the relation of a 
targamn and ſale, or the ſurrender of a copyhold; poſſibly in 
this caſe the money may have been actually divided out, 
and it would be very unreaſonable that. all the creditors 
ſhould refund their dividends. Fofter, juſtice, concurred, 
The court certified as follows: Having heard council on 
both ſides, on this caſe, we are of opinion, that the ſaid 200/. 
legacy veſted in the affignee of the bankrupt, and now be- 
longs to him for the benefit of the bankrupt's creditors. 
2 Burr. 716, | | | 3 
By the 5 G. 2. c. 30. /. 45. the commiſſion ſhall not 
abate by the death of the king. Res 
No ſuit in equity ſhall be commenced by the aſſignees, 
| | | | without 


* 
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without the conſent of the major part in value of the cre- 
ditors, who ſhall be preſent at a meeting of the creditors, 
purſuant to à notice in the Gazette. Id. /. 38. R135, * 
If any bankrupt, who ſhall have obtained his certificate, Bankrupts 
ſhall be taken in execution, or detained in priſon on account diſcharge. 
of any debts owing before he became bankrupt, by reaſon _ 
that judgment was obtained before ſuch certificate was al- 
lowed; any one of the judges of the court, wherein judg- 
ment has been ſo obtained, on ſuch bankrupt's producing his 
certificate allowed and confirmed, may order any ſheriff or 
gaoler, who ſhall have ſuch bankrupt in cuſtody, to diſcharge 
him without fee. Id. /. 13. | | | 
The lord chancellor, on petition, may order the proceed- Proceedings of 
ings to be entered of record, to be at any time produced as N 
evidence. / 41. | | «FA 
Thecommiſlioners, on the lawful requeſt of the bankrupt, Commiſſioners 
ſhall declare how they have beſtowed his lands and goods, to 1 | 
and pay him the overplus, if any there be. 13 Eliz. c. 7. 
4 - 
If a commiſſioner ſhould be ſued for any thing done on 
the ſtatute of 13 Eliz. and 1 Fac. he may plead the general 
iſſue, 2 if he recovers, he ſhall have his coſts. 1 Fac. 
c. 13. /. 16. 3 
But there is no proviſion for any thing done by them, 
| or by the affignees, on any of the ſublequent ſtatutes, 
| I Burn, 177. 5 
A bankrupt's certificate will diſcharge him from a judg- 
_ obtained after his bankruptcy, on a debt due before. 
2 Str. 1196. | PE 
It will 2100 diſcharge him from a bond for payment of 
money by inſtalments, though ſome of them were not pay- 
able till after the bankruptcy, if any of them were due be- 
Fare; for after the firſt default of payment, the bond became 
forfeited, and the penalty was the debt at law. 'Barnes's 
Notes. C. P. 82, 87, 261, 202. 3 
A certificate diſcharges the perſon of a bankrupt, and his 
eſtate ſubſequently accrued. Ath. 77. | 
Where a perſon, diſcharged by the inſolvent. debtor̃s act, 
becomes bankrupt afterwards, his commiſſion will be ſpecial; 
and will only difcharge his perſon, not his future eſtate and 
effects. Ath. Rep. 257. pl. 138. | 
The bankrupt's certificate does not diſcharge him from a 
bond of indemnity, where the breach happens after the 
bankruptcy. 2. Str. 1160. & 4 
Nor will it diſcharge him from debts which he owes as an 
executor. At. Rep. 101. pl. 50. Ni. Rep. 254. 
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The certificate of one bankrupt partner does not diſcharge 
the other. 10 Ann. c. 15. , 3. . 
Becoming bankrupt, and not having received his certih- 
cate, does not diſqualify a corporator. H. 32 G. 2. K. v. 
the Mayer, Bail;ffs, and Common Council of the Town 
of Liverpool. On a mandamus brought by John Clegy, 
to reſtore him to his place and office of one of the com- 


mon council of the ſaid town, from which he was re- 


moved on account of his having become a bankrupt, and 
not having received his certificate: after having heard the 
arguments of counſel on both ſides, the court gave their 
opinion. Lord Mansficld: Clegg's merely being a bank- 
rupt, is no objection to his continuing a corporator. It is 
no offence againſt the duty of his office; he may become a 
bankrupt without his own fault, and there is no cenſus re- 
quiſite as a qualification to be a corporator. Indecd ſome 
of the conſequences of bankruptcy may eventually become 
a cauſe of a motion, but the bankruptcy itſelf is not ſo; a 
& pound, or he ma 
very ſoon obtain a certificate after the commiſſion is iſſued. 
His having become a bankrupt, and not having obtained his 
certificate under the commiſſion awarded againſt him, is not 
of itſelf alone ſufficient to diſqualify him from being a mem- 
ber of the common council of this town, whatever might 
have been the caſe, if certain eventual conſequences had 


| happened to have followed therefrom. Deniſon, Foſter, and 


Wilmer, juſtices, concurred with the chief juſtice. By the 
court : far there be a peremptory mandamus to admit him. 
2 Burr, 723. „ 

A — in ſome caſes, is the legal repreſentative of 
the aſſignees. H. 29 G. 3. Ellis v. Hind, This was 
an action of trover, brought by a manufacturer at Sheffield, 
againſt a carrier, to recover back certain which he 
had ſent to a corteſpondent in town, who ecame a bank- 


rupt before they arrived. It appeared the party was 


declared a bankrupt on the 24th of November laſt; and that 


2 proviſional aſſignment of his property had been made by 
the commiſſioners to two of the creditors, who, knowing 


= 


that theſe goods from Sh:field were juſt arrived at the inn, 
immediately diſpatched the meſſenger to demand of the car- 


rier and to take poſſeſſion of them, as a part of the bankrupt's 


eſtate, for the benefit of his creditors. The carrier refuſed 
to deliver the goods; but the meſſenger being ſhewn to the 
warehouſe where they lay, immediately marked them as 
the property of the * On the 28th of November, 
the preſent plaintiffs, the venders of the goods, wrote to the 

Carrier, 
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carrier, defiring that he would keep the goods ſafely in his 
_ . warehouſe until he received further orders from them. The 
carrier, however, delivered them ever to the affignees, and 


the plaintiffs brought the preſent actiqn againſt him fur the 
value of them. The only queſtion Was, whether the con- 
ſignee of goods had not a right to ſtop his goods, as being in 
tranſitu, at any time before they had actually reached the poſ- 


ſeſſion of the conlignee ; and the court were unanimous, that 


de might; but they thought that in the preſent caſe, the ma(- 
ſenger, acking under the afſignees, was to be conſidered as the 
legal repreſentative of the 9 and as he had taken 
poſſeſſion of them by his mark, before the eonſignee by his 


letter had ſtopped them, they were no longer to be conſidered = 
intranſity, but in the conſtruùctive poſſeſſion of the conſignee. 


Judgment was accordingly given for the defendant, 478. 
Caſe, | . g f : wg \ N . 2 * | . 4» "3 fk l 4 27 
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JT is probable that formerly, in this, kingdom, all thoſs 


were called barons who had fuch ſeigniories as are 
now called Courts Baran or Baron Courts, as they are 

at this day called ſeigneurs in France who have any manor 
or lordſbip: and ſoon after the Conqueſt, all ſuch eame to 
parliament, and fat as peers in the lords“ houſe. But, 
when it appeared that the parliament was too much 
thronged by . theſe barons, who were very numerous, it 
was in the reign of king John ordained, that none but the 
barones majores. ſhould come to parliament, who, for their 


extraordinary wiſdom, influence, or, quality, ſhould be 


* 


ſummoned by writ. But the ſtate of nobility was then ca- 
ſual, and. depended merely on the king's will, therefore 
many obtained of the king letters patent of this dignity, 
to them and their heirs-male, who were called barons by 
letters patent, or by creation 3 whoſe poſterity are now, by 
Inheritance, thoſe barons that are called lords of the parlia- 
ment ; of which kind the king may create at his pleaſure. 


The court-baron is a court which every lord of 4 


manor has within the precinct of that manor; the buſi- 
neſs of which is to inquire of matters concerning the lord 


and tenant, in their civil capacity only; as the death of 


tenants ſince the laſt court, of alrenations, ſurrenders, in- 
_ croachments, treſpaſſes, eſcheats, forfeitures, and the like. 
With this court is frequently held, by grant or preſcription, 
Vor. I. (6.) 8 24 court 
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court-leet ; the juriſdiction whereof. extends to all crimi- 
nal matters within the precinct, for the preſervation of the 
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puſband. 
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and Wife. 
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BARON and feme, are huſband and wife in our law, 
. and they are adjudged but one perſon. Bra#. lib. 5. 
10. | : | Di e | 
1 E. 12. V. Maddox v. Wynne. Error. An huſband 
and wiſe were ſued, and afterwards in the pleadings it was 
ſaid, the pre aforeſaid came by their attornies aforeſaid ; 
this was held bad on a writ of error, becauſe they are only 
one perſon in law. 3 Salk. 63. — ä 
By the 26 G. 2. c. 33. . 1. all bans of matrimony 
ſhall be publiſhed in an audible manner in the pari 
church; or in ſome public chapel, in which bans of matri- 
mony have been uſually ie belonging to ſuch pariſh 
or chapelry, wherein the perſons to de married dwell, 


upon three Sundays preceding the ſolemnization of the 


. 


marriage, during the time of morning ſervice (or of even- 


ing ſervice, if there be no morning ſervice in ſuch church 


G 


ſecond leſion; and, when the perſons to be married dwell 
in divers pariſhes or chapelcies, the bans ſhall be publiſhed 
in- the church-or chapel where each of them dwell; and 
where both or either of the perſons to be married dwell in 
any extra-parochial place, having no church or chapel 
wherein bans have been- uſually publiſhed, then the bins 
ſhall be publiſhed in the pariſh church or chapel, belonging 
to-ſome pariſh or chapelry adjoining to ſuch mt TS} 


. or. Chapel upon 2 of thoſe Sundays) immediately after the 
=P 


place; and where bans ſhall be publiſhed in any church or 


chapel, belonging to any pariſh adjoining to ſuch extra-pa- 
rochial place, the parſon, vicar, miniſter, or curate, pub- 
liſhing ſuch bans, - ſhall under his hand certify the publi- 
cation thereof, .in ſuch manner as if either of the perſons 
to be married dwelt in ſuch adjoining pariſh ; and all other 
rules preſcribed by. the rubric, concerning the publication 
of bans, and the folemnization of matrimony, not hereby 
altered, ſhall be obſerved: and in all caſes where * 


| Baron and Feme. 
mall have been publiſhed, the marriage ſhall be ſolemnized 
in one of the pariſh churches or . where ſuch 
bans have been publiſhed. 7.5 F an 75 . 
And by the ſame ſtatute, on 
\ And bye fame in any X en a church or 
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public chapel (unleſs by ec! no — the archbiſhop, 23 C. 2. 


of Canterbury] or without publication of bans, or licence, 


in a church or chapel, he ſhall (on proſecution in three 


| years) be adjudged guilty of felony, and ere for 14 
and the marrige ſhall be vid. 
But this ſhall not extend to Scotland, nor to marriages of 
*Quakers or Jews. Id. ſ. 17, 18. N 
If any perſon ſhall knowingly and wilfully inſert, or cauſe 
to be inſerted in the regiſter-book, any falſe en 2 of any 
matter or thing relating to any marriage; or falſly make, iter 
alter, forge, or counterfeit any ſuch entry in the regiſter, 
or any marriage licence, or cauſe the ſame to be done, or 
aſſent thereunto, or utter as true any ſuch falſified regiſter, 
or copy thereof, or any ſuch forged licence, he ſhall be 
guilty of felony, without benefit of clergy. Id. ſ. 16. 

No parſon, vicar, miniſter, &c. ſolemnizing marriages 
between perſons, both or one of whom ſhall be under the 
age of twenty-one years, after bans publiſhed, ſhall be 
puniſhable by eccleſiaſtical cenſures for ſolemnizing ſuch clare 
marriages without conſent of parents and guardians, whoſe 
conſent is required” by law, unleſs ſuch parſon, vicar, &c. 
have notice of the diſſent of ſuch parents and guardians. _ . 

And in caſe ſuch parents or guardians, or one of them, 
publicly cauſe to be declared, in the church or chapel where 
the bans ſhall be ſo publiſhed, at the time of ſuch publi- 
cation, their diſſent to ſuch marriage, ſuch publication of 
bans ſhall be void. Id. ſ. 3. 

The huſband is liable to the wife's debts contracted be- 
fore marriage, whether he had any portion with her or not; 
and this the law preſumes reaſonable, becauſe by the mar- 
riage the huſband acquires an abſolute intereſt in the per- 
ſonal eſtate of the wife, and has the receipt of the rents and 


and profits of her real eſtate during coverture: alſo whatever 


acerues to her by her labour, or otherwiſe during the co- 
verture, belongs to the huſband ; ſo that, in favour of cre- 


ditors, and that no perſon's at ſhould prejudice. another, - 


the law makes the huſband liable to thoſe debts with which 
he took her attached. 1 Kol. Abr. 352. 3 Hod. 186. 


But if a feme ſole indebted marries and dies, the huſ- 


band ſhall not be charged, for they muſt be recovered in 


the line of he wiſe. 761. of nat 
* * 35 The 
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| pufbanes The buſband by law, has power and dorhinion over his wife, 
power over his and may keep her by force within the bounds of duty; and 
wife. may beat her, but not in a violent or cruel manner; for, 
* in feb caſe, or if he but threaten to beat her outrageouſly, 
or uſe her barbarouſly, ſhe may bind him to the peace, by 
ſuing out a writ of ſupplicavit out of the Chancery, or may 
apply to the Spiritual Court for a divorce propteg ſævitiam. 
Crem. 28. 136. Delt. c. 68. ö + 1 nt 
A feme covert A wife, or ſeme covert, is ſo much favoured in reſpect to 
favouredby law. that power and authority,gghich ber huſband has over her, 
| that ſhe ſhall not ſuffer a puniſhment for committing a 
bare theft, dry js with, or by coercion. of her huſband. 
Not acceſfary in She ſhall not be deemed acceſſary to a felony for receiv- 
receiving her ing her huſband whe has been guilty of it, as her huſband 
kuſband. ſhall be for receiving her, becauſe ſhe is under the power 
of her huſband, and the is bound to receive him. 3 I/. 
108. 1 Haw. 2. ao | 23533: lh. 
But if ſhe commit a theft of her own voluntary act, or 
by the bare command of her huſband ; or be guilty of trea- 
ſon, murder, or robbery, in company with, or by coercion 
of her huſband, ſhe is puniſhable as it ſhe were ſole, becauſe 
of the odiouſneſs and dangerous conſequences - of theſe © 
crimes. 1 Haw. 2. 1 H. H. 47. Dall. c. 157. | 
| Where me isa And the coercion of the huſband is only a preſumption. 
principal ador. till the contrary appear; for if upon the evidence it can, 
| clearly appear that the wife was not drawn to it by the huſ- 
| band, but that ſhe was the principal actor and inciter of it, 
—_  - ſhe ſeems to be guilty as well as the / huſband. 1 H. 
| | A WE Tor, g 25 1. 
| And generally a married woman ſhall anſwer as much as 
w_ | if ſhe were ſole, for any offence not capital, againſt the 
1 | common law or ſtatute; and if it be of ſuch a nature that 
it may be committed by her alone, without the concurrence 
| of her huſband, ſhe may be puniſhed for it without the huſ- 
Io - band, by way of indictment; which being a proceeding 
| grounded merely on the breach of the law, the huſband 
ſhall not be included in it for an offence to which he is no 
way privy. 9 Co. 71. 1 Haw. 3. On 
But if a wife incur the forfeiture of a penal ſtatute, the 
huſband may be made a party to an action or information 
for the ſame (as he may generally to any ſuit to a cauſe of 
action given by his wiſe), and hall be li to anſwer what 
ſhall be recovered thereupon. 1 Haz. 3. EZ 4K: . 
. The huſband ſhall not anſwer for damages given in 4 
criminal matter, as in an information in ſuppreſing a will; 
as | 4 3 though 
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though for <ivil g's it is otherwiſe, as battery, ſlander, 
or a/Jumpfit, by feme covert. Ney 103, 104. + ; 
| rea Bo Lo be indicted” — . her huſband, Keeping a 
and condemned to the pillory with him for keeping a bawdyrhouſe. 
bawdy houſe; for this is an offence as to the government 
of the houſe, in which the wife has a principal ſhare; and 
alſo ſuch an offence as may generally be preſumed to be 
managed by the intrigues of her ſex. 10 Med. 63. 
1 Huw. 2. | | . | 
If a wife willingly leave her huſband, and go away, and Eloping. 
continue with her advouterer, ſhe ſhall be debarred for ever 
of action to demand her dower. 13 Ed. 1. ,. I. c. 34. 5 
. 4 6. 2. Child & al. v. Hardyman, at mfr pritus Tf +he wills an. 
Guildhall, On an action brought for linen ſold to the de- luntarily elepes, 
fendant's wife, on non a/Jump/i: pleaded, the delivery was tic hufband is 
proved, and that ſhe lived in a very lewd manner; one Mr. 2 
Nott frequently coming to hen at her huſband's houſe, and ſhe may con- 
they were locked up together in a bed- chamber; and that tra d. 
other indecencies paſſed between them. And it was alſo 
proved, that ſhe ſeveral times went to the houſe of this Mr. 
Notty a gentleman in ///t/hire, who lived- within three 
miles of the defendant's houſe. It did not appear farther 
than that he diſliked her going and ſtaying at Mr. Nort's, 
but under theſe circumſtances they continued to live to- 
gether. Afterwards ihe went away from him, and went to 
Mar i5:rough, where ſhe reſided ſome time. But after the 
leaving her huſband's houſe, it did not appear that {he ever 
ſaw Mr. Not, or lived in a lewd manner. Aſter ſome tune 
| the ſent Lucas an attorney, to her huſband, to deſire that he 
would receive her again; the huſband told him, that if the 
came again, ſhe, ſhould never fit at the upper end of his 
table, nor have the government of the children, but ſnauld 
live in a garret. Then Lucas propoſed to him, to make 
her an allowance, and propoſed 80 or 100/.-per,annum, he 
being worth about 500 of -600/. per annum; but that. yu 
not complied with: and afterwards ſhe came to London, 
and bought linen to the amount of 53/. Raymond, chie 
Juſtice, was of opinion, that the plaintiff ſhould be called; 
and accordingly he was nonſuited. He held, if a woman 
elopes from her huſband, though ſhe does not go away with 
an adulterer, or live in an adulterous manner, the tradeſ- 
man truſts her at his peril, and the huſband is not bound. 
And this had been fo adjudged in two or three caſes; indeed 
if he refuſes to receive her again, from that time it may be 
an anſwer to the elopement. In this caſe he does nut abſo- 
lutely refuſe to receive her again; * that ſhe ſnould * 
N a 3 + | ; er 
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ther ſit at his table, nor have any government of the chil- 
dren, but ſhould be kept in a garret ; and ſhe deſerved no 
better uſage ; ſo the plaintiff was nonſuited. 2 Str. 875. - 

E. 3 Ann. Robinſon v. Goſnild, A huſband, diſcovering 
his wife to be a very lewd woman, goes away from her, 
and ſhe, after having lived ſeveral years with an adulterer, 
was received into the plaintiff 's houſe, who entertained her. 
as the huſband's wife. And this action being on an indebi- 
tatus aſſumpfit againſt the huſband for lodging and. dieting 
the ot, chief juſtice, held, that let the woman be 
ever ſo vicious, yet ia ſhe cohabits with the huſband, he 
is bound to provide neceſſaries for her, and is liable to an 
action from ſuch as furniſh her with them; for his bargain 
was to take her fer better for worſe. In like manner it is, 
if the huſband turns his wife away for her wickedneſs, he 
remains ſtill chargeable for her neceſſaries; but if the wife 
leaves her huſband, they that truſt her after it is notorious 
that ſhe has left him, do it at their peril, and ſhall not 
therefore charge the huſband. And he ſeemed to be of 
opinion, that if a wife had run away from her huſband, and 
contracted debts, and afterwards the huſband received her, 
or came after her, or laid with him for a night, that would 
make him liable for the debts. Like the caſe where a wife 
elopes with an adulterer, though ſhe thereby forfeits her 
dower, yet, if the huſband will of his own accord receive 
her again, ſhe ſhall have her dower again. 6 Mod. Rep. 171. 
. 12 G. Morris v. Martin, at Guilaball. In an action 

for meat and other things, provided for the defendant's 
wife, the defendant proved ſhe went away from him with an 
adulterer. Raymond, chief juſtice, held, that the huſband 
ſhould not be r 4 for neceſſaries for her, though the 
plaintiff, who provided for her, had no notice; and he ſaid, 
Holt, chief juſtice, always ruled it ſo. He alſo put the caſe 
of an apothecary, who took a ſick woman into his houſe, 
being the wife of a country gentleman, from whom ſhe had 
e away with an adulterer : ſo the plaintiff was non- 
ited. Str. 647. E * 5 
M. 18 G. 2. Bolton v. Prentice. In aſſumpſit for goods 
ſold and delivered to the defendant's wife, the caſe appeared 
to be, that the defendant and his wife had formerly lodged 
at the plaintiff's houſe, and the plaintiff furniſhed her with 
; and the defendant finding the piaintiff had helped 
er to pawn her watch, and ſuſpeCting he confederated with 
her, left the lodgings, after paying the plaintiff his bill, for- 
bidding him ever to truſt her again. After this, the defen- 
dant and his wife cohabited together for a year, _ 
| | without 
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without any cauſe Fou he left her, locked up her 
cloaths, and on her finding him out, refuſed to admit her, 


and ſtruck her, and declared he would not maintain her, or 
pay any body that did. In this diſtreſs, ſhe borrowed 
,  cloaths of her friends, and applied to the plaintiff, who fur- 


niſhed ber with neceſſaries, according to the defendant's 


degree, which the defendant refufing to pay for, this action 


was brought; and on the trial, the jury found for the 


plaintiff. On a motion for a new trial, the court held the 


verdict was right; for whilſt they were at the plaintiff's, 
there was a particular reaſon for the particular prohibition; 
yet the turning her away deſtitute afterwards, without cauſe, 


gave her the general credit again: and if a huſband ſhould 


allowed, under the notion of a particular prohibition, to 
deſtroy her obtaining credit in one place, he may in the 
ſame manner prevent it with all people ſhe is acquainted 
with. He appears to be a wrong doer, and therefore has 
no right to prohibit any body. They diſtinguiſned this 
caſe from the caſe of Manby v. Scott, 1 Sid. 109. for there 


the wife was guilty of the firſt wrong, in eloping. Str. 


1214. | | _ 
H. 2 Ann. Etherington v. Parrot. On a trial before 
Holt, chief juſtice, at Guildhall, in an action on the caſe 
for goods, ſold and delivered, the evidence to charge the 


defendant was, that the goods were taken up by the defen- 


dant's wife to make her cloaths, and that they cohabited to- 
ether: but on the defendant's fide it was given in evidence, 
that his wife was an extravagant woman, and uſed to pawn 
her cloaths for money to buy drink, and get drunk: that ſhe 
pawned a ſuit of cloaths, which coſt 7. for 17. &. and 
when her huſband redeemed them, pawned them again; 
that at the time of buying theſe, the had very good cloaths; 
that ſhe had bought cloaths here before, and her huſband 
had paid for them ; but when he paid for them, he gave 
notice to the plaintiff's ſervant, who received the money, 


that his maſter ſhould truſt her no more; which he pro- 


miſed not to do. By Holt, chief juſtice: If a huſband 


turns away his wife, he gives her credit wherever ſhe goes, 


and muſt pay for neceſſaries for her; but if ſhe runs away 
from him, he ſhall not b: liable to any of her contracts, for 


it is the cohabitation that is an evidence of the huſband's 
aſſent to contracts made by his wife for neceſſaries: but if 


the huſband has ca gre? declared his diſſent that ſhe ſhall 
i110 


not be truſted, any pe 
truſts her at his peril after; for the huſband is only liable on 


Di - Al ccount 


264 . * * S n 
i „ 


N 
g 

I 

; 

ö 
ES 
4 
a 

4 


n that has notice of this diſſent, 


| 264 


* 


Baron and Feme. 


aconnt of bis own ullent tothe'contratle: ef bis wite ; of 


which aſſent cohabitation cauſes 'a preſumption ; for the 
wife has no power originally to charge her huſband, hut is 


abſolutely under his power and government, and muſt be 


content with what he provides; and if he docs not provide 
neceſſaries, her remedy is in the Spiritual Court. But here 

were ſufficient neceſſaries provided, and alſo the huſband 
had forbid the plaintiff to truſt her; and notice to the 
plaintiff's ſervant uſually employed by him in his trade, was 
a good notice to his maſter, and therefore he cannot charge 


| the defendant. On which the plaintiff was nonſuited. It 


was alſo obſerved by the chief juſtice, that if a wife takes up 
ſilks, and pawns #5 before they are made into cloaths, 
the huſbagd ſhall not be liable for the ſilks, becauſe they 
never came to his uſe: but otherwiſe, if they were made 
into cloaths, and then pawned by her. 2 Raym. 1006. 
An agreement between huſband and wife to hve ſeparate, 
and that the wife ſhould have a ſeparate maintenance, ſhall 
bind them both till they agree to cohabit again. 8 Mod. 22. 


Parting by arty Z. 31 G. 2. K. v. Mead, On a habeas corpus brought 


by Jabn 1/lkes, elq. to bring up the body of Mary Wilkes, 
his wife, before Deniſon, juſtice: the ſubſtance of the re- 
turn was, that her huſband, (having uſed her very ill) in 
conſideration of a great ſum which the gave him out of her 
ſeparate eſtate, had conſented to her living alone, executed 
articles of ſeparation, and therein covenanted never to dif- 
turb her, or any perſon with whom the ſhould live: that ſhe 


lived with her mother, and that this writ was brought with 


a view of ſeizing her by force. The court heid the deed of 
ſeparation to. be a formal renunciation by the huſband of his 


marital right to ſeize his wife, or force her back to live 


with him. They alſo declared that any attempt made by 
the huſband to moleſt her in her return from /Ye/tmin/ter- 
hall, would be a contempt of the court; and they told the 
lady ſhe was at full liberty to go where, and to. whom ſhe 
pleaſed, © Burr. 542. 2 Eh 

A. 8 G. Mr. Lifter's Caſe. Mr. Lifter married Lady 
Rawlinſon, who was a widow, and had before her mar- 
riage with Lifter ſettled her. eſtate in her own power, and 
out of his controul ; and afterwards there being ſome diſ- 


agreement between them, he, by a proper writing duly 


executed, covenanted to allow her ſo much every year for 
her mamtenance, and that ſhe might live ſeparate from him, 
to which ſhe agreed, and 8 ly they lived apart for 
ſome time; the huſband pratending a Nite to be NR 
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his wife, but in fact only wanting more money of her, ſhe 
refuſed, whereon he, with the atſiſtance of another perſon, 
forced her into a coach as the was coming from church 
on 2a Sunday, and carried her into the Mint, and kept 
her under ſtrict confinement. And ſhe being brought 
into court by habeas corpus, her huſoand moved by his 
council, that the court would not intcrpoſe between huſ- 


band and wife; that ſhe could not deny herſelf to be his 


wife, and that by law the huſband had a coercive power 
over the wife. By the court: An agreement between huſ- 
band and wife to live ſeparate, and that ihe ſhould have a 
ſeparate maintenance, ſhall bind them both, till they both 
agree to cohabit again; and if the wife is willing to return 
to her huſband, no court will interpoſe or obſtruct her. 


But as to the coercive power which the huſband has over 


his wife, it is not a power to confine her; for by the law 
of England, ſhe is intitled to all reaſonable liberty; if her be- 
haviour is not very bad; and therefore, ſhe ſhall now be 
ſet at liberty, if it is her pleaſure ſo to be. She anſwered, 


ſhe deſired to be ſet at liberty; and thereon ſhe was diſ- 
charged out of the cuſtody of her huſband, and went out of 


court with her ſon ; but that he (the. huſband) ſhould have 


leave to write to her, and uſe any lawful means in order to. 


a reconciliation, provided ſhe was willing to ſee him, and 
that her children or ſervants ſhould not hinder him, unleſs 
by her order ; but that whenever ſhe permitted him to come 
to her, he ſhould not offer any violence or uncivil be- 
haviour-to her perſon. 8 Mod. 22. 


T. 3 Ann. O. v. Foxby. Error. She brought a writ of A 
error on a judgment againſt her, on an indictment for be- ab 


ing a common ſcold; and on affidavits that ſhe was · ſo ill, 
that without danger of her life, ſhe could not come up out of 
Kent, where ſhe lived, to aflign error ia perſon, accordin 

to the courſe of the court, it was prayed by her counſel 
that ſne might have leave to aſſign error by her clerk in 
court. By the court: Scolding is not the . but the 


frequent repetition of it, to the diſturbance of the neigh- 


bourhood, makes it a nuiſence, and as ſuch it has always 


deen puniſhable by the lect, therefore indictable; and we 
have of late indulged people on writs cf error, on judgments 


on indictments, to appear by attorney; and here the court 
enlarged the time till the next term, to ſee how ſhe would 
behave in the mean time: and in Michaelmas term ſhe and 


her huſband came into court, and afigned errors. 6 


Mod. 213. | 
Gf _ Huſand 
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Huſband and wife cannot be witneſſes for one another, 
nor regularly againſt one another. 2 Har-. 

But in criminal caſes, the wife may be a witneſs againſt 
her huſband, where the is the party grieved; bus. not in 
civil caſes. Dalt. c. 164. 

T. 11 G. KX. v. Azirc, on an indictment againſt. re huſ- 
band for an aſſault on the wife, the chief juſtice allowed 
her to be a good witneſs for the king; and cited lord Aud- 
ley's caſe. State Trials. Str. 633. 

Wiſe may de- A wife may demand ſurety of the peace agninkt her buf. - 
mand furry for or band, threatening to beat her outrageouſly, and a buſband 


* may . it againſt his wife. 1 Haw. 147. 
oy 2 v. Earl Ferrers. An habeas corpus 


| Wis og ek Laurence earl Ferrers to bring up 
hy: body of his coun mw. that ſhe might receive the pro- 
tection of the court againſt the ſaid earl, and ſwear the 
hates againſt him, if the ſhould think proper. The earl 
diſobeying the writ of habeas corpus, an attachment was 
granted againſt him. Upon which he permitted her to 
come into court, and Pages exhibited articles of the peace 
againſt him. And the earl was obliged to enter into-recog- 
nizance accordingly ; himſeif in 5000l. — two ſureties 
in 2 500%. each. 
E. 17 G. 2. Sims's caſe. He exhibieed niches of peace 
- againſt his wife, and the court received 1 ſame without 
auy objection. Str. 1207. 
A wife cannot be bound herſelf by recognizance, but 
her ſureties only. Dat. c. 117. | 
S de may ſurrender a leaſe in the court of Chancery o or 
Exchequer, in order to renew the ſame, 29 G. 2. ce 3 
Huſband not H. 1735, in Chancery, Heard and — _— f he 
liable - 2 * huſband, as ſuch, is not chargeable in a court of equity, any 
_ _ more than at law, with the debts of his wife after her de- 
ceaſe, not even though he had a large fortune with her: but, 
during the coverture, he is liable to all her debts, though 
he had no fortune with her. Caf. Talb. 173. 3 Pace 
HH * 409. - * . 
1 proſecution for con pirac is not maintainable again 
8 huſband and wife only, — they are eſteemed but 
maintaiuable. as one perſon in law, and are preſumed to have but one 
mo I _— 5 
-:-oftolen If a married woman ſhall receive ſtolen s into her 
| — MET houſe, knowing them ſo to be; or ſhall may in her 
| cheſt or chamber, her huſband not knowing thereof; if 
he: huſband, as foon as he is made acquainted therewith, 
ſea! forthw ith forſake his ' houſe and her company, and 
make 
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make his abode elſewhere, he ſhall not be charged for her 
offence ; whereas otherwiſe the law will impute the fault to 
him, and nat. fahre Malt. „ . 

If a married woman ſhall maliciouſly kill her huſband, it 
is petty treaſon; but if the huſband malicicuſly kill bis wife, 
it is but murder. Dali, c. 142 ; Moo | 

A married woman by her own act (but not in reſpect of Being guilty of 
what is done by others at her command, becauſe all ſuch forcible catry. 
commands of hers are void) may commit a forcible entry 
or detainer ; and, upon the juſtice's view of the force, ſhe 
ſhall be cherefore impriſoned, and ſhe may be fined in ſuch 
caſe : but ſuch ive ih upon the wife ſhall not be levied 
upon the huſband ; for the huſband ſhall never be charged 
for the act or default of his wife, but when he is made 
a party to the action, and judgment given againſt him and 
his wife. Dalt. c. 126. 9 Co. 72. 11 Co. 61. . 

If a wife ſhall commit any riot, or do any treſpaſs or wife guilty of 
other wrong, the is puniſhable for it; and for a treſpaſs ſlander, treſpaſs, 
done by her, or for a ſcandal publiſhed by her, the action“ 
lies both againſt the huſband and wife, and there the huſband 
is chargeable to the damages or fine, becauſe he is party to 
the action and judgment; but if a wife, without her huſband, 
be indicted of a treſpaſs, riot, or any other wrong, there 
the wife ſhall anſwer, and be party to the judgment 2 K 
and, in ſuch caſe, the fine ſet upon the wife ſhall not be 
levied upon the huſband: yet after the huſband's death, 
ſuch damages or fine ſhall then be levied of the wife herſelf; 
and as for impriſonment, or other corporal pain, it ſhall _ 
be inflicted ppon the wife only, and not upon the huſband 
for his wife's act or default. Dalt. c. 139. 

In the caſe of Finch and his wiſe, again Duddin and wife taken in 
his wife, H. 19 C. 2. in an action for the battery of execution. 
the plaintiff's wife by the defendant's wife, there was judg- 
ment for the plaintiffs, and the wife of the defendant was 
only taken in execution. She moved to be Yarn 
but upon aſſidavits of endeavours to take the huſhand, an 
it not appearing that there was any deſign to ſcreen him, 
the court refuſed. it. Str. 1237. % 

If a woman be found guilty of battery, and fined, the 
huſband ſhall not be liable. 11 Med. 253. | 
AH. 10 G, Tarrant and Mawr : the wife libelled in Huſband cantjog 
the Spiritual Court for calling her whore, and there being ſtop proceedings 
proceedings likewiſe for defamation againſt her by the in "us wife's ſs 
other, the two huſbands enter into an agreement to ſtay Court * 
proceedings on both ſides; and, upon one of, the wives 
going on, the huſband moved for a prohibition, _ it _ P 
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denied: for by the court, the ſuit is by the wife, to reco- 
ver her fame, and it is not in the power of the huſband to 
reſtrain her. Str. 5. | 

_ Where the huſband, during his cohabitation with the 
wife, makes her an allowance of fo much a year for her 


expences, if ſhe from. her own houſewifery faves any thing 


out of it, this will be the huſband's eſtate, and he ſhall reap 
the benefit of his wife's frugality ; becauſe, when he agrees to 
allow her a certain ſum yearly, the end of the agreement is, 
that ſhe may be provided with cloaths and other neceſſaries; 
and whatever is faved out of this belongs to the huſband, 
Freem. Rep. % | I" 


See alſo WOMEN, POLYGAMY, and RAPE. 
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Barratry. 


BARRATRY is a term received from the Danes or 
Nor mans, lignifying quarrel or contention. 

A barrator, in a legal ſenſe, is deſcribed as a perſon who is 
a common mover, exciter, or maintainer of /uits or qar- 
rels, either in courts or in the country; and this offence, 
conſiſting of all kinds of diſturbances of the peace, and 
the ſpreading of falſe rumours and calumnies, whereby diſ- 
cord and diſquiet may grow among neighbours, it is not 
material whether the ſuits commenced are in a court of re- 
cord or not, or whether thoſe quarrels relate to a diſputed 
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| Br of poſſeſſions or not. Ce. Lit. 368. 1 Haw. 243. 
Muſt be a com- 


mon barrator. 


It ſeems clear that no perſon can be a barrator, in reſ- 
pect of one act only; becauſe every indictment for ſuch 
_ offence muſt charge the defendant with being a common 


 barrator. - 


But if a man proſecutes an infinite number of ſuits, 
which are his own proper ſuits, againſt others, this ſtall not 
make him a barrator ; for if they are falſe and groundleſs, tae 


* defendants ſhall have coſts againſt him. 1 Rel. Abr. 335. 


But if ſuch ſuits are merely groundleſs, and brought only 
with a deſign to oppreſs the detendants, ſuch a man may as 
page be called a barrator, as if he had ſtirred others to 

ring them. 1 Haw. 243. 3 Med. 98. 
It ſeems that an attorney cannot be.dc:med a barrator, in 
reſpect of his maintaining another in a groundleſs action, 
to 
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Barrat er. 
to the commeneing whereof he was no way privy. 1 
Haw. 243» oa bei 


269 


By che 34 Ed. 3. 4. 3. the juſtices of the peace ſhall Power of jut 
have power to reſtrain all barrators, and to purlue, arreſt, tices to reſtrain, 


take and chaſtiſe them, according to their treſpaſs or 
offences = === 


An indictment of barratry, concluding again/? the form ladicment. 


of the flatu e, is way though no ſtatute be made directly 
againſt it, but only fot the puniſhment of it, ſuppoling it 
an offence at common law. 2 Rol. Abr. 79. Cro. Elix. 
148.1 How. 246 2:8, 03 We ITED WG 


But it has been reſolved that ſuch indictment is nut god, Againſt the 
without alſo concluding againft the peace; for this is an eſ- Pace. 


N of it, as being an offence by the common law. 
1 Haw. 244. | ] 
It has IG been holden, that an indictment of this kind 
may be good, without alledging the offence at any cerfain 
place; becauſe, from the nature of the thing, conſiſting of 
| the repetition of ſeveral acts, jt muſt" be intended to have 
happened at ſeveral places; for which cauſe it is faid, that a 
trial ought to be by a jury from the body of the county. 
Cro. Eliz. 195. 1 Haw. 144. 4 _ 
It ſeems to be the ſettled practice at this day, not to ſuffer 
the proſecutor to go on in the trial of an indictment of this 
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kind, without giving the defendant a note of the particulat 


matters which he intends to prove again{t him ; for other- | 


wiſe it will be impoſſible to prepare a defence againſt fo 


Ic oghs and uncertain a charge, which may be proved by . 
uch a multiplicity of different inſtances. 5 Mod, 1 3 


I Haw. 244. 2 | | 
In caſe of barratry, the defendant, upon motion, may have 


A note of parti- 
culars required. 
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a rule to have articles delivered him of the inſtances, and the 
proſecutor ſhall not give evidence of any particular beſides ; ' 


and, if he gives no articies, he ſhall give no evidence; 6 
Atod. 202. F | Fon g 

With reſpect to the manner of puniſhment, it is faid that 
if the offenders are common perſons, they are ufually fined 
and impriſoned, and bound to their good behaviour ; and if 
they are of any profeſſion relating to the law, they ate ge- 
nerally further puniſhed, by being rendered incapable of 
practiſing for the future. 1 Haw. 244. 2 1 


Puniſhment. 


An attorney, upon barratry being proved againſt him by | 


Avers affidayits read in court, had judgment to be put aut 
of the roll of attornies, fined 59/. to be turned ayer the bar, 
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Tranſportation, And it is enacted by the 12 G. 6. 29. that if any perſon 
who has been convicted of forgery, perjury, ſubornation of 

zaum ury, or common barratry, ſhall practiſe as an attorney 

G or , he ſhall be po for ſeven pn. 7 4. 
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Baſtard. 


I Situation of a Baflard with reſpect to liber tance. 
Il. Who ſhall be deemed a Baſtard. | 
II. Method of proceeding againſt the reputed Father, 
TV. Order of Filiation and Maintenance by the Ju, 
; ©» + BF=, 
P. Of the. Care and Preciſion required i in executing the 
Las of Baſtardy. © | 
FT. Of murdering Baftard Children. 
. Settlement b Birth of Baftaras. 


| L Situation of a Baſtard with reſpet? to Inberitance 


1 of ö ( baſtardus, from the Britiſh baſtatrs, D- 
rious ) is one who is born of any woman not married, 


baſtard. 
fo that his father is not known by the order of law; and 
' therefore js called filius populi, the child of the peopl. 
The learned Spelman derives the opprobrious name of baſ- 
tard from the Norman bas, and Saxon feort, riſe, or ori- 
Final; as a perſon of a baſe and ſpurious birth. 

| A-baſtard can be heir to no man, 2 Infl, 143. 
6 He is the firſt of his family, for he has no relation of 


dis family, which the law takes any notice; but this muſt be under- 


ww as to civil purpoſes, for there is a relation as to moral 
es; therefore he cannot marry his awn mother, or 
liter, or the like. 3 Salk. 66. 
He may pu- A baſtard is born with no reputation; but after he has 
obtained by time a name of reputation, he may purchaſe by 


chaſe. 
his reputed name, to him and to his heirs, though he can 
have no heirs but of his on 2 1 Inſt. 3. 6 Co. 65. 
Baſtard d If the iſſue of a man who is a baſtard purchaſe, land, and 


without Tur die without iflue ; 5 though the land cannot deſcend to any 
heir on the part the father, y et to the heir on the part of 
the mother ob no 0 bad 4 may; ſo if the baſtard was 
attainted ; for the heirs on the part of the mother make not 


any conveyance by the baſtard. * 159. Y 


* 


fk a man, in conſideration of natural affection and love, Female baſtard 
covenants to ſtand ſeiſed to the uſe of a baſtard, this is not | 
Food; for he is not de ſanguine patrir; but it is faid' that a 
woman may give lands in frank-marriage with her baſtard, | 
becauſe he is the_ blood of the mother ; but he has no ID, 
father, except only from reputation. Dyer 374. Co. Lit. 4 


123. 6. 2 Roll. Abr. 785. 
a baſtard dies inteſtate, leaving neither widow nor il. A baſtard dy- 


ſue, the king is entitled to the perſonalty ; and the ordinary ing inteſtate. 
of courſe grants adminiſtration to the patentee or grantes of 
the crown. 3 P. Will 33. 2 Blackft. 505. 


"i 22 forall be deemed a Bahra,” 


| Lord Coke obſerves, that baſtard i is a term pen to all thoſe patargs are all 
who are born out of lawful marriage. common law, thoſe born out 
if the huſband be within the four ſeas, that is, within the of lovful 
juriſdiction of the king. of Eu gland, if the wife has iſſue, no " 
proof is to be admitted to prove the child 2 baſtard, unleſs 
te huſband has an apparent impo Rena of procreatian ; as 
if the huſband: but eight years old, or under the age of pro- | 
creation, ſuch iſſue ĩs a aſtard, though he be born gue | 
riage. But if the iſſue be born within a month, or a day, 1 
after marriage, between parties of full lawful ages the child | 
is legitimate. 1 Iſt. 244. 
Al perf pe rſons — marriage are 1 unleſs there i is An apparent 
nan apparent impoſſibility that they ſhould be generated by the impollbility is 
' huſband; for there is the ſtrongeſt preſumption that can be p*<cHary to. | 
that they are ligitimate, becauſe the huſband has the power born in wedlock. 
and dominion over his wife ; and therefore may by the law 
keep her by force within the bounds of duty. Now the 
* mption thus being that it is the huſband's child, it muſt 
d 


eſtroyed b by contra proof; and this negative, that it is 
nd's child, is capable of no other proof than this, 


not the buſba 
that it muſt be ſhewn Gmpo fible it ſhould be the huſband's | 
child ; if therefore, the huſband be proved caſtrate, the iſſue ! 
are baſtards. 1 New. Abr. 310. 1 Rel. Abr. 358. l 4 
In the caſe of Lomax and Holmden, evidence was admit- 5 | 
ted of the inability of Caleb Lomax, eſq. to procreate chil- IST | 
dren; but as ſuch evidence only went to an improbability, * 
and not to an impoſſibility, it was not thought ſufficient, and '4? 
0 verdict was given for the plaintiff, Str. 940. cM 
H. 5 G. 2. Pendrel v. Pendrel. On an ine out of Non acceſs | 
cery,'to try whether the plaintiff was the heir at law of proved. | 

one ** Pendrel, it was agreed that the plaintiff's father 
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and mother were married, and cohabited for ſome months; 
that they parted, ſhe ſtaying in London, and he going into 
Stafford ſhire; that at the end of three years the plaintiff was 
born; and there being ſome doubt on the evidence, whether 
the huſband had not been in London within the laſt year, it 
was ſent to be tried here. And the plaintiff reſted at firit 
on the preſumption of law in fayour of legitimacy, which 
was encountered by ſtrong evidence of non-acceſs. And it 
was agreed by the court, that the old doctrine of being with- 
in the four ſeas was not to take place; but the jury were at 
liberty to conſider the point of acceſs; which they did, and 
found againſt the plaintiff, Str. 925. | 
In the above deciſion, and many others, the old doctrine 
of the huſband's being in the four ſeas is exploded, where 
non acceſs can be proved, | 
T. 10 G. 2. K. v. the inhabitants of Bedal!, in the county 
of Tork. An order was made on one Moor, as the putative 
father of two baſtards, born of the body of Elizabeth, the 
wife of Richard Sharpleſs ; in which it is ſet forth, that for 

| ſeven years before, the huſband had no accefs to her, ſhe 
having never ſeen or heard from him during all that time, and 
not knowing whether he was alive or dead, which the juſtices 
adjudge to be true, and that Moor is the father of the ſaid 
two baftards, and order him to provide for them accordingly. 
On appeal to the ſeſſions, the caſe was ſtated with fome 
variation, viz. That in 1728, Elizabeth was married to 
K. Sharpleſs, then a ſoldier in Mullins's troop, in a barn, by 
a perſon not in the habit of a clergyman : that there had 
been no acceſs for ſeven years: but it appearing by a certi- 
ficate from the commiſſary general's office, dated 7th of April 
1737, and from the evidence of Simon Clarkſ5n, that one 
Richard Sharpleſs, who he was told was formerly in Mullins's 
troop, was muſtered as a private gentleman in the third 
troop of horſe guards, from the 25th of Fune 1733, to the 
23d of Feb. 1736, though Clarkſon ſaid he could not take on 
him to ſwear that it was the ſame Richard Sharpleſs, pre- 
tended to be married as aforeſaid ; on this ſuppoſition of the 
huſband's being alive, the ſeſſions were of opinion the chil- 
dren were not baſtards, and reverſed the order made 4 
the two juſtices. And now on debate, the order of ſeſ- 
ſions was quaſhed, and the order of the two juſtices 
confirmed: for it being ſtated in both orders, that there 
was no acceſs, according to the caſe of Pendrel v. Pen- 
drel, H. 5 G. 2. it was immaterial whether the huſband 
was alive or not; but if it was material, here is no evi- 
_ dence to prove it, the indentity not being ſworn to: or if it 
| was 
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was {worn to, yet the evidence of his being alive was im- = 
proper to have been received, and even the marriage itſelf — 
doudbtfhl-,:' Str, 1% ꝙ½. rH | | 0 

But in the caſe of K. and Reading, M. 8 G. 2. the wife's A wife's ot 
ath was thought inſufficient to prove the non- acceſs of the Þ 3 15 
huſbanl. The defendant Reading was: adjudged by an or- 3 
Ader of baſtardy, to be the putative father of a baſtard child, Z 

begotten, of the wife of one Almont, of Sherborne : the ſaid ; | 
woman on the appeal, gave evidence, that the ſaid Reading 4 
had canal knowledge of her in or about Auguſt 1732, and 
ſeveral times ſince; and that her huſband had no acteſs to 
her fron May 1731, to the time of her examination in that 
court, being the 3d of Ofober 1733, and that Reading was | 
the father of the child. And the queſtion, on removal of 8 | 
the lame into the King's Bench, was, whether the wife, in | 
this caſy ſhould be admitted as an evidence for or againſt | 
her huſtand, and to baſtardize her own child. Lord Hard- 8 
wicke, Mief juſtice : The wife is not/a competent evidence | 
in point of law in this caſe, that is to prove the whole fact; "", 
though it ſeems ſhe may be a competent witneſs, to prove | 
the criminal converſation between the defendant and herſelf, 
by reaſa of the nature of the fact, which is uſually carried | 
on with ach ſecrecy, that it will admit of no other evidence; 4 
cherefort as to the fact of the defendant's converſation with | | 
ber, ſhe may be @ good witneſs; but this is only from the- Z 
neceſſity of the thing. But then, in the preſent caſe, it is | 
carried farther, for the wife is the only evidence to prove the 3 
- abſence and want of acceſs of her huſband; whereas this 
might be made appear by other witneſſes, and therefore the 
wife ſhall not be admitted to prove it, ſince there is no ne- 
ceſſity that can juſtify her being an evidence in this caſe, | 
And the whole- court were of opinion, that the wife could | 2 
be a witzeſs to no other fact but that of incontinence. He | 
likened if to the caſe of hue and cry, where the perſon rob- | 
bed ſhall be admitted a witneſs of the fact of robbery, but EE 
not to prove any other matter relating thereto; as in what „ 
hundred the place was, and the like, becauſe that may be „„ 
proved by others. It was held to be of very dangerous con- = 1 
ſequence to lay it down, in general, that a wife thould be a 4 
 Cufficieat fole evidence to baſtardize her child, and diſcharge 
the 1 of the burthen of its maintenance. Caſ. Temp. 
lord 1 | x 
Alſo in the caſe of K. and Rooke, M. 26 G. 2. it came 
out in the examination of Dorothy, the wife of the reve» | 
rend Mr, Henry Beard, that ſhe had not ſeen or been with « 
ber huſband, from Michaelmas 1750 to February 1752, | 
TS}  -* .7" = nd 
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and that John Rooke had carnal knowledge of her on the 
yk of January 1750, and got her with child of the baſ- 
tard. This caſe being ra a to the caſe of the K. and 
Reading, it was determined upon that authority. 1H 4 
Ne / LT 
Iſue of an in- 16. man marry his conſis -within three e or his 
ceſtuous mar- ſiſter, the iſſue of ſuch marriage is not a baſtard til there 
OG be a divorce ; for, though ſuch marriage be unlawſul, yet 
it remains good till ſentence of divorce be pronounced, and 
conſequently the iſfue muſt be eſteemeT legitimate till ſuch 
5 a diſſolution. 1 Rol. Abr. 357. | 
Child born after The law has aſcertained no certain time for the birth of 
the PuldanTs legitimate iſſue, by the widow, after the death of her huſ- 
ED band. 1 Danv. 726. 
A child born 0 But in the caſe of Alſop and Bewtrell, M. 7 Jace the 
_— > ace wag queſtion was, whether, if a woman be delivered of a child 
fappoſedfather's forty weeks and nine days after the death of her huſband, 
death, adjudged ſuch child ſhould be deemed a baſtard, It was proved upon 
legitimate. © the trial, that the father of the deceaſed huſband had much 
abuſed her, and cauſed her to lie in the ſtreets 3 and three 
hyſicians ſwore that the child came in time convenient to 
the child of the party who died; and that the ufual time 
for a woman to go with child, is nine months and ten days ; - 
to wit, ſolar months, at thirty days to the month, and not 
lunar months; and that by reaſon of the want of ſtrength 
in the woman or the child, or by reaſon of ill uſage, ſre might 
be a longer time, viz. to the end of ten months er more. 
And the phyſicians farther affirmed, that a perfect brth may 
be at ſeven months, according to the ſtrength of the mother 
| or child, which is as long Lede the time of the proper 
| birth: and, for the fame reaſon; Nimay be as long deferred 
| by accident, which is uſually occaſtoned by infirmities of 
the body, or paſſions of the mind; and the child was iudged 
| | to be legitimate. Cro. Fac. 541. 
Children born Where a woman is ſeparated from her huſband by a di- 
during a divorce. vorce 4 men ſa &- thora; the children ſhe has during the fe- 
paration are baſtards ; for à due obedience to their ſentence 
ſhall be intended, unleſs the contrary be ſhewn : but if a 
huſband and wife, without ſentence, part and live ſeparate, 
the children ſhall be taken to be legitimate, and fo deemed 
till the contrary be proved, for acceſs ſhall be intended. 
But if a fpecial verdict find the man had no acces, it is a 
baſtard. This was the GE of lord Hale, in us caſe of 
Dickens and Collins. 1 Salk, 123. * 
* the n be under the age of fourteen years the iſ- 
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child, and that ſuch child is likely: to be born a baſtard, and ther © 
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ſue are baſtards; for before the age of puberty, generation is 


naturally impoſſible. Co. Litt. 244. 1 Kol. Abr. 359. 


Ir. Method of proceeding againſt the reputed Father, ' 
By the 6 G. 2. c. 31. it is enacted, that if any ſingle wo- Upon a charge 


man ſhall be delivered of a- baſtard child, which -thall be on oatb, aj 


chargeable, or likely to become chargeable to any pariſh or — — 


extra- parochial place, or ſhall declare herſelf to be with the reputed fa- 
a baſtard 

to be chargeable to any pariſh or extra-parochial place; and OY 5 

ſhall in either of ſuch caſes, in an examination to be taken 

in writing upon oath, before any one or e or 

juſtices of the peace, of any county, riding, diviſion, city, 

liberty, or town corporate, wherein ſuch pariſh or place ſnall 

lie, — any perſon with having gotten her with child; 


it ſhall be lawful for ſuch juſtices, &c. upon application made 


to him by the overſeers of the poor of ſuch pariſh, or one 
of them, or by any ſubſtantial houſeholder of ſuch extra- pa- 
rochial place, to iſſue out his warrant for the immediate ap- 
prebending ſuch perſon ſo charged as aforeſaid, and for bring- 
ing him before ſuch juſtice, or before any other of his ma- ' 
jeſty's juitices of the peace of ſuch county, &c: And the juſ- 
tice before whom ſuch perſon ſhall be brought, is hereby au- 
thoriſed and required to commit the perſon, ſo charged as a- 
foreſaid, to the common gaol or houſe of correction, unleſs he 
ſhall give ſecurity. to ai ſuch pariſh or place, or ſhall 
enter into a recognizance, with ſufficient ſurety, upon con- 
dition to appear at the next general quarter-ſeſſions, or ge- 
neral ſeſſions of the peace to be held for ſuch count "Te. 
and to abide and perform ſuch order or orders as ſhall be 


made in purſuance of an act paſſed in the 18th year; of, the 


reign of K/izabeth, concerning baſtards begotten and born 
n puts: 5:2 i Ut; | 
rovided that, if the woman ſo charging any perſon as gut; | 

aforeſaid, ſhall happen to die or WO tt e ſhall OR 
be delivered, or if the ſhall miſcarry of ſuch child, or ſhall dies, i miſcar- 
appear not to have been with child at the time of her ex- be diſcharged. 
amination, then ſuch perſon ſhall he diſcharged from his re- 
cognizance at the next quarter-ſeſijons, or immediately re- 
leaſed out of cuſtody, by warrant under the hand and Pal of 
one juſtice reſiding in or near the limits where ſuch pariſh 
or place ſhall be. 7. 2. e [Þ 

Provided alſo, that upon application made by any perſon, The overſeers 


who ſhall be ſo committed to an y gaol or houſe of correction, 2 


or by any perſon on his behalf, to any juſtice reſiding in or l he ſhould 


I 2 near nt be diſ- 
charged, 


to eſcape. dicted, fin 


near the limits where ſuch pariſh or place ſhall lie, ſuch 

juſtice is hereby authoriſed and required to ſummon the over- 

ſeers'of the poor of ſuch pariſh, or one or more ſubſtantial 

houſeholder or houſeholders of ſuch extra-parochial place, to 

appear before him at a time and place to be mentioned in 

ſuch ſummons, to ſhew cauſe why ſuch perſon ſhould not be 
diſcharged, And if no order ſhall appear to have been made, 

in purſuance of the faid act of the 18 of Eliz. within fix weeks 

after ſuch woman ſhall have been delivered, ſuch juſtice ſhall 

diſcharge him from his impriſonment. /. 3. x 

When the wo- Provided always, that it ſhall not be lawful for any juſtice 
man ſhall be to ſend for any woman whatſoever, before ſhe e de- 
examined. ſivered, and one month after, in order to her being examined 
.concerning her pregnancy or to compel any woman, be- 

fore ſhe ſhall be delivered, to anſwer any queſtions relating 

| to her preg R 5 ä 
Puniſhment for If the — having a warrant to apprehend the re- 
ſuffering the puted father, ſhall willingly or negligently ſuffer him to eſ- 
reputed father cnpe, he be bound over to the ſeſſions, and there in- 
and impriſoned; and, under the influence 
thereof, be compelled to make ſatisfaction to the proſecutors. 
| 1 Burn 186. k | | 

Achild cannot That a child cannot be illegitimate before it is born, was 
oe « —_— be- determined in the caſe of 52 and Chandler, M. 11 C. 
ore brth. The defendant was indicted at the general quarter-ſeſſions 
of the peace for the county of Milis, for ſecreting Alice 
Hunt, who was pregnant with an illegitimate child, fo that 
ſhe could not be had to give evidence about the father. The 
2 0 defendant demurred. And by the court, judgment muſt be 
iven ſor the defendant ; for the child cannot be illegitimate 

fore it is born, there being always a poſſibility that it may 

be born in lawful wedlock. L. Raym. 1368. Str. 612. 

+ In the above ſtatute of 6 C. 2. c. 31. /. 1. it appears that 
the juſtice may commit the reputed father, unleſs he ſhall 

give ſecurity to indemnify the pariſh, or enter into recogni- 
Zance, with ſurety, to appear at the ſeffions. 


Taking ſecurity, Doubts have ariſen whether, in this caſe, a bond or other 


ſecurity ought to be made to the churchwardens and over- 
ſeers, and their ſucceſſors, or to their executors or admi- 
niſtrators. It is far from being a ſettled point, whether the 
churchwardens and overſeers are ſuch a corporation as can 
purchaſe, ſue, and be ſued. And as bonds are things in 

action, it may be difficult for the ſucceſſors of the church- 
wardens and overſeers to whom they were made, to main- 
tain an action on a bond made to their predeceſſors. Church - 
wardens indeed may maintain an action for the 3 of 
5 ; | | eir 


Baſtard. | 277 
their church; but they are not ſuch a corporation as can 
take or purchaſe lands, or take ſecurities for the uſe of their 

church, except in London. Inſtead of a bond, an order of 
juſtices is uſually preferred, the ſuing upon the former be- 
ing both tedious and expenſive ; but the courſe of carrying 
an order into execution is very ſhort and eaſy, It is, how- 
ever, to be obſerved, that a bond will bind a man's ex- 
ecutors, but the order of juſtices is only obligatory on the 

man himſelf ; conſequently, when he dies, the order expires 
with him. Read. Baſt. 1 Burn 187. | - 

Where the child, under ſeven years of age, goes with the 
mother for nurture, the pariſh where the child is born, and 

not that where it reſides with the mother, is bound to main- 
tain it. This was adjudged in the caſe of Darlington and 
Hemlington, H. 17 C. 3. 5 

And in the caſe of Simpſon and Fohnſon, M. 19 G. 3. a 
ſimilar caſe was determined in a ſimilar manner. Douglas. 

Where ſecurity has been given in one pariſh, the 
mother removes into another before the child is born, the 
pariſh where ſuch child was born muſt ſupport it. Id. 

M. 21 G. 3. Kirk and Strick/and, It was moved for a plaintiff on a 
rule to ſhew cauſe why the defendant ſhould not be diſ- bond to indem- 
charged, upon filing common bail. It was an action of nit a m_ nu 
debt upon a bond, conditioned for the indemnification of a Fearing to the 

. pariſh againſt a baſtard child, The penalty in the bond whole of the 
1 was 50“. and the plaintiff, in his affidavit for holding the penalty. 

\ defendant to bail, had ſworn that he was july indebted to 

= him in that ſum. But the defendant, in the affidavit on 

i which this motion was grounded, ſwore that only 3/; and 

4 ſome odd ſhillings were really due. The court ſaid, the 

= conduct of the plaintiff was altogether unjuſtifiable, and that 

f he was liable to an action: that, in the cafe of a bond con- 

f ditioned for the performance of a promiſe of marriage, and 

n ſome other inſtances, the penalty is the real debt; but, 
in other caſes, the bail could only be taken for the ſum to 
which the plaintiff would have been entitled in damages for 
the breach of the condition. At firſt, however, they . 
to think that they could not relieve the defendant upon this 
ſummary application, it having been an uniform rule not to 
go into the merits upon ſuch a motion, but to take the mat- 
ter as it ſtood upon the affidavit to hold to bail; but at len 
they granted the rule, declaring that they were perſuaded 

the defendant would not venture to ſhew cauſe againſt it. 


Bangles 432. 
| i - 2 FJ. Order 
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7 Order of F lation and Maintenance by the Juſtices. 


If ſecurity has not been given for the indemnification of 
the pariſh againſt a baſtard child, the next conſideration is 
the order of filiation and maintenance to be made by the 
juſtices, 1 5 | . 
Power of two By the ſtat. 18 Eliz. c. 3. it is enacted, that two juſtices 
2 {one of the quorum), in or next to the limits where the pariſh 
reputed father church is, within which pariſh a baſtard ſhall be born, upon 
of a baſtard, &c. examination of the cauſe and circumſtances, Mall and may by 

their diſcretion take order, as well for the puniſhment of the 

mother and reputed father of ſuch baſtard child, as alſo for 
the relief of every ſuch pariſh, in part or in all; and ſhall and 
may alſo, by like diſcretion, take order for the keeping of 
every ſuch baſtard child, by charging ſuch mother, or reputed 
father, with the payment of money weekly, or other ſuſtenta- 
tion for the relief of ſuch child, in ſuch wiſe as they ſhall 
think meet and convenient. And if, after the ſame order 
by them ſubſcribed under their hands, the faid mother, or 
. reputed father, upon notice thereof, ſhall not for their part 
obſerye and perform the ſaid order, then every ſuch party, 
ſo making default, in not performing the ſaid ord-r, to be 
committed to ward to the common gaol, there to remain 
without bail or mainpriſe, except he or ſhe ſhall put in ſuf- 
ficient ſurety to perform the ſaid order, or perſonally to appear 
at the next general ſeſſions of the peace to be held in that 
county where ſuch order ſhall be taken; and alſo to abide 
ſuch order as the ſaid juſtices of the peace, or the greater 
part of them, then and there ſhall take in that behalf (if they 
then and there ſhall take any); and if at the ſaid ſeſſions, the 
faid juſtices ſhall take no other order, then to abide and per- 
form the order before made, as is above ſaid. 
Two juſtices.) A ingle juſtice may bind to the good be 
haviour, a perſon who is charged or ſuſpected to have be- 
gotten a baſtard child. Crom. 196. Dalt. 44. But the 
two juſiices cannot make any order purſuant to this ſtatute, 

unleſs the child has been a charge to the pariſh, Comb. 39. 

Vent, 37, 363. | 

Next to the limits where the pariſh church _ By this 
meaſuring, as it were, from the pariſh church, it ſeems that 
no other feng can intermeddle ; and in this matter the 
ſlatute of the 18 Eliz. is different from moſt other ſtatutes : 
for eee where power is given to two juſtices, the ſta- 
tutes expreſs that two or more juſtices may do ſuch a thing. 


1 Burn 197. 
An 
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An order of two juſtices was quaſhed for the following Order Quaſhed 
fault: We the ſaid juſtices doth, inſtead of do. 1 Salt. 108. for a grammar 
One of the guorum.] Many orders have been formerly tical error. 
quaſhed, for omitting to ſet forth, that one of the juſtices 
was of the quorum. Dall. c. 47. 2 Salt. 477. But now 
by the 26 G. 2. c. 27. no order ſhall be quaſhed for that 
defect only. nr A 040, ; an 
Upon examination.] And therefore not only the mother, Father and mo- 
but alſo the putative father ſhould be ſummoned to appear, 4 be 
and both parties be examined before any order is made; but | 
this, however agreeable it ſeems to natural juſtice, is not | 
always practiſed, the juſtices being apprehenſive that ſuch 
warning would tend to no other uſe than to make the father 
keep out of the way: it has however been reſolved that ſuch 
ſummons is neceflary. Dalt. c. 52. OW | ? 
But in the caſe of K. v. the inhabitants of Upton Grey, But it is not ab- 
. 23 C. 3. two juſtices adjudge Malier Nation, of the jivtfly necel- 
pariſh of Froyle, in the county of Southampton, ſervant, to Ko. Kader 
be the reputed father © of a female baſtard child, begotten ſhould be pre- 
on Sarah Arundell, and that the ſaid child was chargeable ſent at the $2? 
to the pariſh of Upton Grey in the ſaid county ; and that he che woman. 
ſhould pay, &c. and allow one ſhilling weekly, &c.“ The 
ſeſſions, on appeal, quaſhed this order, and ſtated as follows: 
Upon hearing the. order (as above ſtated) read, and what 
was alledged by counſel thereupon, and it not appearing upon 
the face of the order, that the ſaid Sarah Arundell was ex- 
amined in the preſence of the ſaid Walter Nation, at the time 
of making the ſaid order, this court is of opinion and doth 
adjudge, that the ſaid recited order mm to be quaſhed; 
and the ſame is hereby quaſhed accordingly. Mingay ſhewed 
cauſe in ſupport of the order of ſeſſions, and admitted that 
he could not, upon any general principle or authority, main- 
- tain, that it was neceſſary to the validity of an order of fili- 
ation, that the examination muſt be had in the preſence of 
the putative father; but he contended, that the reaſon given 
by the ſeſſions, however erroneous, would at moſt be con- 
ſidered as ſurpluſage : that all courts, having - juriſdiction 
over the ſubject upon which they had pronounced, were in- 
titled to every intendment in their favour, and that there 
might have = other reaſons, Lord Mansfield : They 
give none. The preſence of the putative father is not ne- 
ceſſary before the juſtices out of the ſeſſions; and as the 
ſeſſions have ſtated this and no other to have been the 
foundation of their proceeding, we cannot. preſume. that 
they went upon any other. Milles and Buller, juſtices, con- 
curring (lord commiſſioner * being abſent) rule _ 
14 lute 
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lute. Order of ſeſſions quaſhed, and original order affirmed. 
Caldecott', Rep. 308. Fa. 
An order made by two juſtices was quaſhed, becauſe it 
was made on an affidavit brought to them without the ex- 
amination of any witneſſes. Comb. 103. 
Shall and may by their deſcretion.] As the time is not 
limited for proceeding in this matter, the order may be 
made at any time after the birth of the child. 
No time limited And in the caſe of K. and Miles, A. 1 G. on motion to 
to exculpate the quaſh an order of baſtardy, it was reſolved, that if the father 
cher. run away, and return, though fourteen years after, = an” 
order to fix the child on him is good; for there is no ſtatute 

of limitation in theſe caſes. There was a good reaſon ſet 

forth in the order, why the pariſh did not complain ſooner, 

viz. that the father ran away, and could not be found ſooner ; 

and, having no eſtate, nothing could be done in his abſence. 

10 Med. Rep. 271. 7 

But by the 6 G. 2. c. 31. if the reputed father is in pri- 

S ſon, and no order ſhall be made in fix weeks after the birth 
| of the child, he may be diſcharged from his impriſonment ; 
but the order made upon him afterwards will nevertheleſs be 


good. 
Reputed father.) They muſt adjudge him the father of 
=. the child. 1 Sid. 363. Dalt. c. 52. 
! Take order for the keeping.) Herein they muſt proceed 
as in all other like caſes, by giving the party accuſed an op- 
[ portunity of being heard in his Fm Bong I Sef}. c. 179. 
1 E. 8 G. 2. K. v. Taylor and Neal. Motion in the King's 
[ | Bench for an information againſt the defendants, two juſtices 
= | of Devoniſbre, for making an order on one Nicholas Mould, 
| | adjudging him to be the putative father of a baſtard child, 
without ſummoning him, and alſo for refuſing to hear his 
witneſſes, On ſhewing cauſe, it appeared that he was ſum- 
moned by a third juſtice, which the court held to be ſuffi- 
cient. And by lord Hardwicke, Ch. J. If the party, being 
fummoned, neglect to attend himſelf, there is no reaſon the 
juſtices ſhould hear any defence made for him; for if that 
were allowed, no offender of this ſort would appear; there- 
fore the juſtices in this caſe acted right. And it is but as 
this court does, when orders of baſtardy are removed hither 
by certicrari : for we never allow any exceptions to be taken 
to the order, unleſs the party attend in perſon, that the 
court may take care of him, and make him RO the 
pariſh, if the order is good. 2 Sefſ; Ca/. 192. Caf. Temp 
Lerd Hardwicke 112. | 
An order that the reputed father ſhall pay ſo much till 
| _ farther. 
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40 years hence. 2 Shaw. 129. EET 
n order that the reputcd father ſhould give ſuch ſecurity 


as the overſeers or churchwardens ſhall think fit, is not 
good ; for, by ſuch order, the juſtices delegate their authority 


to others. 2 Salk. 477. Dalt. c. 47. - © EY 
An order to pay ſo much money a week till the child is 


| fourteen years of age, is not good; for the juſtices have no 


power but to indemnify. the pariſh, and that is done by oblig- 


ing the father to maintain the child, as long as it may be 


chargeable to the pariſh. I Salk. 111. 


An order that the father ſhould pay ſo much weekly, with- 


out ſaying how long, is not good; for it ſhould be fo long 


as it is chargeable to the pariſh. 2 Keb. 575. 2 Salk. 480. 


M. 1 G. 2. KX. v. Street; an order was made to pay ſo 
much weekly, till the child was nine years of age, or if 


it ſhould live ſo long. By the court: It is a good order, 


for we cannot intend it able to provide for itſelf ſooner. 
2 Str. 788. | 
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By charging ſuch mother.] If the mother ſhall marry be- The mother 


fore any order made, it has been doubted whether the ju 
can then charge her, as having no effects of her own, they 


being veſted in the huſband by the marriage. As in the 
caſe of Ellen Bent, late Ellen Taylor, E. 5 G. 3. ſhe was. 


delivered of a baſtard child in the pariſh of Clifton; after 
which, and before any order made, ſhe married one Abraham 
Taylor, of the pariſh of Middleton. The overſeers of Clif- 
ton apply. to the juſtices, who made an order of filiation, 


charging her with eight pence a week towards the relief of 
the pariſh, She pleaded her utter inability, and refuſed to 


pay; upon which the juſtices commit her to the houſe of 
correction. She was brought up by habeas corpus from Lan- 
caſhire, and her counſel . for her diſcharge, inſiſting 
upon the ä of her commitment; for that, being a 
married woman, ſhe was not an object of the juriſdiction of 
the juſtices, and her huſband was not ſummoned. But, by 
lord Mansfield : This woman has diſobeyed the order of the 


juſtices ; and ſtat, 18 Eliz. c. 3. preſcribes the puniſhment 


here inflicted on her, There is no need to ſummon the 
huſband in a criminal proſecution againſt the Wife. INI. 
mot, Yates, and Alton, juſtices, concurred with the chief 
juſtice in opinion. By the court, unanimouſly : Let the de- 
tendant be remanded. Burr. Mans. 168 1. my 


With the payment of money weekly, or other ſuſtentation for f 


the relief of ſuch child. hat is, ta th 
ule of Cds _ n £6798 ane the 
| . 21 
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| Whether father M. 21 C. 2. Burwelſis caſe. Two juſtices order the 
ran take the 


: baſtard away. 


on the pariſh, where there was any other perſon to tale care 


reputed father to pay ſo much a week to the pariſh till the 
child ſhall be twelve years of age. This was held by the 
court to be wrong; and the reaſon given was, — 4 the 
father might take it away when he pleaſed ; and therefore 
the order ought to have been, that he ſhould pay ſo long as 
the child ſhould be chargeable to the pariſh. . 1 Ventr. 48. 
And to the fame purpoſe is Sherman's caſe, E. 24 C. 2. 
An order was made that the father ſhould pay ſo much a 
week, till the child ſhould be able to get its living by work- 
ing: it was ſaid by Twi/denthat this order could not be good; 
for perhaps the father would take it away and maintain it 
himſelf, which he may do if he pleaſes. I Ventr. 210. 
But it does not ſeem to be a ſettled point that the reputed 
father of a baſtard can take it away, notwithſtanding the 
caſes above cited, and that of Richards and Samon, T..2 C. 
2 Sanders 83. For in the caſe of Q, and Smith, E. 11 
Ann. Order to pay 15. a week till the child is eight years 
old. It was objected, that it ſhould be as long as the child 
is chargeable : poſſibly he may gain a ſettlement ; or a per- 
ſon may give him an eſtate ; or the father may take him. 
By the court: This is only a remote poſſibility. As to the 
father's, jaking Jim, he ought to have done it at firſt ; and, 
by ſuffering the order to be made, it ſhall be deemed a re- 
Fuſal in law; beſides, he ſhall not then be ſuffered ; he may 
Jef or make away with him, as too often happens. Ca/. 


However, in the caſe of Newland and Oſman, T. 27 G. 2. 
which was determined in favour of the former opinion, three 
of the juſtices argued in favour of that rae) and one 
againſt it. Their opinions were formally delivered in the 
following words : Lee Ch. J. The right way is, to make 
the order, ſo long as the child ſhall be chargeable. It is not 
to be limited to any certain time, And the reaſon given 'in 
all theſe caſes is, that the father or mother may take it before 
the time, The intention of the ſtatute of Elizabeth was, to 
have a proviſion for the baſtard, and at the ſame time to in- 
demnify pariſhes, And the law could never think of taking 
the care and education of children from their parents. Nor 
could this enter into the mind of any judge. Fright J. I 
never did hear before, that the care o f child devolved up- 


of it. They are obliged to maintain the child, where it is 
in danger of ſtarving, This court has conſtant]y held, that 
the father has a right to take it away, by quaſhing the 
orders made in manner above mentioned. This is not a 


callateral excuſe ; but ſuch an one as will fave od pe- 
8 | | yy 


1 


| * LED 
nalty. And I cannot ſee that the pariſh has/anyiſort of 
right or intereſt in the child. Denni/on J. The ma- 
terial objection taken to this plea is, whether or no the 


putative father of a baſtard child ean, by the law of Englanz, 


tale his baſtard child from the pariſh.” I never did hear this 
doubted before. And I think that the notion that he cannot, 


is not to be countenanceũ nor encourage. The law does not 


ſuppoſe, that a man will not maintain his own child. It is 
|  faid, the next heir is not to be truſted with the guardianſhip. 
I am ſorry that it was ever introduced into the law of Eng- 
land. It is an injurious notion of the people of England. 
1 will rather ſuppoſe; that the pariſh officers will be cruel to 
the child, than the father. All the caſes admit tacitly that 
the father hath ſuch a power. And ſome of them ſay ſo ex- 
preſsly. And I am very well ſatisfied that the law is ſo. 


Inhabitants, churchwardens, overſeers, are all the ſame; and 


every part of the condition is anſwered. Fer J. I 
am not ſo clear in theſe points. I think the care of educat 
ing baſtard children is not to be conſidered as a burden on 


the pariſh, but as a rut; and that it ſhould not be fo eaſy 


for fathers to take them out of their care and cuſtody. The 


ſtatute is expreſs, that the juſtices ſhall order the father to 


contribute to the pariſh: for the maintenance of the child. 
Tho' it is not to be ſuppoſed that fathers will deſtroy their 


baſtard children, yet they may look upon them as a burden 


and a ha me, and therefore either neglect them, or put them 
into improper hands. The reſolutions and orders of juſtices 
of the peace have been grounded upon this; not for requir- 
ing ſecurity till the child came to a certain age, but becauſe 


the order intended the age too far. Therefore I am not /o 


clear. The caſe in Saunders was only his own opinion. MS. 


This point has undergone various deciſions and diſcuſſions. 


In the caſe of Holland againſt /falkevand Briſtow, T. 33 
and 34 G. 2. In the Common Pleas (which was a ſuit up- 


on a bond for indemnifying the plaintiff from the charges of 


a baſtard child, but it went off upon an error in the p/cad- 


ings). The court ſaid, We need not in this caſe declare, 


whether the father or the mother has a right to have the 
child under ſeven years of age. And by the lord chief juſtice 
Wilmot : I give no opinion, whether the father has any 
power over the child, ho is nullius filius: Grotius ſays 
truly, the mother is the only certain parent; and an order of 


Juſtices to remove the mother always removes the child. 


2 Wil. 16. Nee „ SHES Pi 7}, 
Two conſiderations ariſe, which ſeem to reduce the un- 
limited power in ſome of the above-mentioned caſes, of the 

| | | "= MF = | reputed 
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284 Baſtard. . 
rleputed father taking the child when he pleaſes, into a very 
narrow compaſs. The firſt is, that nothing is more eſtab. 
"liſhed, than that a child ſhall not be taken from its mother, 

without her conſent, before it is ſeven years of age. The 


$, 
the for ted ſiſt — the ki n 
time for the reputed father to inſiſt upon taki child, 
cannot be till after it is ſeven years of age; nor even then, 
an has been made ; and it is not to be ſuppoſed that 
pariſh officers will forbear, for ſeven years, applying for 
order, only to give the feputed father an opportunity to 
put in his claim. 1 Burn 203. Sa e 16 | 
To be committed. ] By this ſtatute, till default ſhall be 
made, the juſtices have no power to commit, or to require 
ſireties for performance of the order, or for appearing at the 
ſeſſions. nes 66. 1 Barnardi/t. 261. 
But by the 6 G. 2. c. 31. one or more juſtices, either before 
or after the birth, may commit him to the gaol or bouſe of cor- 
rection, unleſs he ſhall give ſecurity to indemnify the pariſh, or 
| otherwiſe enter into recogmzance to abide ſuch order or or- 
ders as ſhall be made in purſuance of the act of the 18 Eliz. 
Juſtices in To abide by fuch order. ] It ſeems, by the better opinions, 
—_— nor. that the juſtices, in their ſeſſions, have no power to make an 
—— original order; and are only to reverſe or affirm the order 
by the two juſtices. Dalt. c. 48, 49. Cro. Car. 
337, 341. * | 
£4 upon the removal of the cauſe by certiorari, the court 
of King's Bench may either reverſe the order wholly, or in 
part; and, though they reverſe the order for irregularity, 
yet will oblige the father to give ſecurity to appear at 
the next ſeſſions, to abide ſuch further order as ſhall then be 
made. 2 Salk. 477. | FE: 
Woman having By the 7 Fac. c. 4. it is enacted, that every lewd woman 


| Baſtards may be 0 [all have any baſlard child which may be chargeable 


to the pariſh, the 7uftices of the peace may commit ſuch lewd 


woman to the houſe of correQion, there to be puniſhed and 

ſet to hard labour during the term of one whole year; and if 

faid houſe of correction as aforeſaid, there to remain till ſhe 
put in good ſureties for her good behaviour not to offend 


ber not till after Ide ſhall have a baſtard.} The woman muſt be deli 


n. urea of fuck baſtard child before fhe can be ſent to the houſe 


of correction, and the child is not to be ſent with her, Dal. 
Go 48. 5 , | - 7%” 
| Mieb 


again, then to be committed to the | 
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to che pariſh ; therefore if the father, or any other maintains 
it, it ſeems ſhe is not to be puniſhed by this ſtatute. Dal. 


c. 46. enen £ * 9 p STS 29 ! 
Order to provide for a baſtard child. Exception was taken 
that the order does not ſet-forth that he is chargeable to 
the pariſh, or likely to be ſo: and quaſſied by the court. 
, mi ahamuies us, 12 4 
Bu * caſe of K. and Matubetus, H. 8 N. exception 
was taken that the order does not ſet forth that the child is 
likely to become chargeable: this exception was over - ruled, 
becauſe it is ſelf-evident that every baftard child is likely to 
become 2 Salk. 4 55 6. "8499 2 
a icos 0; 
tak Dali. 


e. 
the peace. ] It mult be by two juſtices at the 
By the 13 and 14 C. 2. c. 12. f 19. Whereas the putative Mother or re- 
fathers — 4 of dn. children run away out of Puted father 
the pariſh, and ſometimes out of the county, and leave te 
ſaid baſtard children upon the charge of the 'pariſh where 
they are born, although ſuch putative father and mother 
have eſtates ſufficient to diſcharge ſuch pariſh : it is therefore 
enacted, that it ſhall be lawful for the churchwardens and 
overſeers of the poor of ſuch pariſh, where any baſtard child 
ſhall be born, to take and ſeize ſo much of the goods and 
chattels, and receive ſo much of the annual rents or pro- 
fits of the lands of ſuch putative father, or lewd mother, as 
ſhall be ordered by any two juſtices of the peace, towards 
the diſcharge of the pariſh, to be confirmed at the ſeſſions, 
for the bringing up and providing of ſuch baſtard child; and 
thereupon ſeſhons may an order for the church- 
wardens or overſeers of the poor of ſuch pariſh, to diſpoſe of 
the goods by ſale or otherwiſe, or ſo much of them, for the 
purpoſes aforeſaid, as the court ſhall think fit, and to receive 
the rents and profits of the lands, or ſo much of them as ſhall 
be ſo. ordered by the ſeſſion ag ht 
E. 2 Ann. . v. Chaſfey. Several orders made by the juſ- 
tices of peace in Milts againſt the defendant, for being the 5 
putative father of a baſtard child, were removed into this . 
court by certiorur i. Id was moved to quaſh one of them, 
which was made by the juſtices, that the churchwardens 
IE of — W ge ſeize on the defendant's 
oods, what ſhould judge proper, to fecure the pariſh 
Nom the — of — child; becauſe by the 13 and 
14 Car. 2. c. 12. they have only authority to make an order 
to empower the churchwardens and ov „ &c. to ſeize 
what the 7«/tices. Heul judge proper and not what the 
| ene. 
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churchwardens, &c. on ld Jud ge proper, Sc. and for this 
reaſon it was quaſned. Lord Naym. 8 58. 

By the 3 C. c. 4 which. was at firſt temporary, and after- 
s declared to be in force until ſome other act of par- 
liament ſhould be made touching its continuance or diſcon- 
tinuance, which other act was never made) after mentioning 
the ſtatute of the 18 Ela. proceeds thus: * And ſo much 
« of an act made in the 18th year of the reign of the late 
« queen Elizabeth, intitled, An act for ſetting the poor on 
<« work, and avoiding idleneſs, as concerneth baſtards be- 
< potten- out of lawful matrimony, ſhall be continued: 
and all juſtices of the peace, within theit ſeveral limits 
« and precincts, and in their ſeveral. ſeſſions, may do and 
« execute all things concerning that part of the ſaid ſtatute, 
<« that by juſtices of the peace in the ſeveral counties are 
“ by the ſtatutes limited to be done.“ 
. 10 C. Slater cafe... Milliam Slater — Yhnah by 
| Elizabeth Eton, with the getting a baſtard child on her 
"om The two next juſtices did not make any order in 
it, according to the ſtatute of 18 Eliz. But the cauſe came 
firſt to be heard at the ſeſſions, where the juſtices ordered 
that Slater ſhould be diſcharged of the child, and adjudged 
Alexander Leigh to be the reputed father. Afterwards, — I 
complaint to the judges of the aflize, the judges ordered 
that two of the next juſtices to the pariſh where the child 
was born (naming them) ſhould take conſideration thereof, 
according to the ſtatute, and ſettle ſuch courſe therein as 
to ſuch juſtices appertained : whereupon thoſe two juſtices 
declared the ſaid Miiliam Slater to be the reputed father; 
and, on his refuſing to pay the ſum ordered by them for 
the maintenance df the child, they committed him. Upon 
removal of the proceedings into the court of King's Bench, 
theſe two points were reſolved by the whole court: 1. 
That, before the ſtatute of 3 C. the ſeſñions had no autho- 
rity to meddle in the caſe of baſtardy, till the two next juſ- 
tices, according to the ſtatute of 18 Elz. had made an or- 
der therein; and that then, and not before, on the party re- 
fuſing to perform the order, and giving ſecurity to appear 
at the next ſeſſions, and abide by ſuch order as the juſtices 
then Fox there ſhould make, he. juſtices at the ſeſſions 
might make a new order; otherwiſe not. 2. That by the 
ſtatute of 3 C. the juſtices in ſeſſions have power originally 
to make any order; and therefore that the firſt order made 
by the ſeſſions, was, in this caſe, __m and legal; and the 
ſecond order made by the two next juſtices, void; and 
could not alter or — the order which was firſt made, 
with good authority. Cro. Car. 470. 5s 
| | | "V4 


. 4 Aun. Q and Mon. The defendant had in order Difference of 
made on him, by two juſtices of the peace; for the min- er => 
tenance of à baſtard child; he appealed” to the ſeſſions 3 0. as 
where tlie order was confirmed; and he committeU'for not © 
paying the money ordered. He was brought into tie King's 
Bench by habeas, cor pus, and it was moved that he might 
be diſcharg ed; for that the juſtice ought not to have com- 
mitted: him, but to have proceeded on his recognizance. | 
By Holt, chief juſtice: If they proceed on the '18' Fjz, 
the fefions has no power to commit, but to proceed on his 
recognizance; but if on the ſtatute of 3 C. the ſeſſions __- 
may commit as the two juſtices might have done; that is, 
unleſs the party put in ſecurity to perform the order, or 
to appear at the next ſeſſions-. 11 Mod. Rep. by. 1 
ei / TRnEs WH i 

In the caſe of K. and Greaves. E. 21 G. 3. An origi- Seſſions have an 
nal order of baſtardy was made at ſeſſions, - which being original juriſ- 
removed into the King's Benth! by certiorari, à rule was dickion, by 3 C. 
granted to ſhew cauſe e 3 — vb wow yy | * 
rincipal objection was, that the ſeſſions have no original 
unden In ſupport of the order it was ſaid, that Were 
are four or five caſes, which have decided that the ſtatute of 

3 C. gives to the ſeſſions an original juriſdiction ; and the or- 
der was confirmed. Douglas 61060. | 
Whatever might have been the primary intention of 
the ſtatute, the point ſeems now to be ſettled, that the 
ſeſſions have power to make an original order in cafe of 
an ier e wy e ee e 
_ . .But, after an order of two juſtices, the ſeſſions cannot 
make an order, but on appeal. As in the caſe of K. and 
England, H. 8 G. two orders of baſtardy were re- i 
turned, one made by two juſtices, and another original or- 
der made at the ſeſſions; and both were quaſhed. The = 
order of the two juſtices, becauſe neither the ſon of the 
baſtard, or the name of it, was mentioned; only a certain 
baſtard. child; born of the body of 4; and 'the order of 
the ſeflions, becauſe there being an order of 33 | 
before, the ſeſſions had no juriſdiction but on appeal. Str. 

Fe Of the Care and Precifion required in executing the 
15 Laws of Baſtardy. © 

In the order of filiation and maintenance, much preciſion 

and attention is required. Many orders have been quaſhed, 
as we have already obſerved, for want of ſetting forth that 

one 


- 
. 


oY 
82 
* 
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dne af che juſtices was of the quorum ; but that danger no 

1 9255 exiſts, the ſtatute of ab G. 2. c. 27. having provided 
ꝛuat no order ſhall be quaſhed for that defect only. | 

The pariſh - M. 1 Ann. O. and Caſh: The order did not ſet 

thouldþenamed: forth that the child was born in the pariſh ; and by the fta- 

tate, the juſtices cannot make an ordet to compel a man to 


yet the order requires the defendant to pay the ſum of 45s. 
to the churchwardens of that pariſh, to reimburſe them. [t 
was anſwered, that it ſufficiently appears in the order 
that the child was born there; for it adjudges that the 
defendant ſhould pay this ſum, for the charges the pariſh 
of Staplchurſt were at, on account of the woman's lying 
in there. But the court ſaid, they did not allow of infe- 
rences to give the juſtices juriſdiction; and quaſhed both the 
orders. 1 Barnardift. 326. CIR od e eig 

Where the child And in the caſe of K. and Butcher, T. 7 G. an order 
is born, of baſtardy was quaſhed, becauſe it did not ſet forth that 
the child was born in the pariſh to which the relief was or- 

dered. Str. 437- | gf” ore © 
| or baptized. But in the caſe of K. v. Moravia, E. 15 G. 2. An or- 
der of baſtardy ſet forth that a woman was de/ivered of a child, 
baptized in the pariſh of A. It was objected, that this 
does not import fuch child to have been born there, which 
is the only circumſtance that could warrant the parith to 
ap for relief. The court ſaid, that by a reaſonable con- 
ion, it may be ſo underſtood, and therefore confirmed 
the order. Str. 1166, 
As only the pariſh where the child is born is to be in- 
demnified, if the baſtard has acquired a ſettlement elſe- 

where, the father is then diſcharg ; eil 
T. 2 G. 2. K. and Browne. On an order of baſtardy, 
it was ſtated, that the huſband had been abſent fix years, 
and that, during ſuch abſence, the defendant had car- 
nal knowledge of his wife, and therefore they adjudge 
him to be the putative father. But by the court, this or- 
der muſt be quaſhed ; for his lying with her is not a ſuffi - 
cient reaſon to infer him the father- of this child : and, 
though the juſtices need not ſhew the grounds they go 


upon 
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upon; yet if they do, and it appears no ſufficient ground, . 
their order will be bad. Si GI.... 
Te examination of the woman, as well as the ordering Examination of 

part, muſt be by two juſtices z. for the examination, is a my * muſt 
| Judicial act, and ought to be by both. It is not enough ;uſttic wg wa 
that one ſhould examine, and make report to the other; 
but, if they are both preſent, and only one ſhall examine, 
it is well enough, for it is in fact the examination of both. 

2 Salk. 8. ee 14,42 ature uns biz! f 
2. 15 G. 3. Billings v. Prins and Delabere, eſquires. Where two or 

The plaintiff brought an action of treſpaſs and falſe impri- more juſtices are 
ſonment, for committing her to priſon for refuſing to fili- ä — 

ate a baſtard child. It appeared that ſhe had been examined rately. Oy" 
ſeverally, at ſeparate times (but in the ſame day) and in 

ſeparate places, by the defendants, who were two juſtices, 

and they ſeparately ſigned the warrant of commitment. On 

trial at the aſſizes, a verdict was given for the plaintiff 
with 5/. damages. It was moved for a new trial, and 
argued, that it was ſufficient under the ſtatute, if the two 
Juſtices joined in and conſented to the commitment; but 
that they might examine and adjudge the matter, and ſign 
the warrant, ſeparately. Upon which it was anſwered, 
that, where two or more are required to do any act, they 
mult Feet together; or what they reſolve on is the opini 
of individuals, not of the whole body. And this has al- 
ways been the doctrine with reſpect to juſtices of the peace. 

By the court: This caſe is ſo clear, that it cannot bear an 
argument. There is no uſe in appointing two or more 
perſons to exerciſe judicial powers, unleſs they are to act 
together: ſepazate examinations, by different magiſtrates, 

may produce different facts. On which then is the adju- 
dication to proceed? It is extremely clear, that in caſe of 
an action thus brought to try the validity of the commit- 
ment, it cannot be — 6s, law. Black. r . 

7. 9 C. 2. X. v. Fenkin or Fenkins. An order made Ty, juſtices - 
by two juſtices, ſetting forth that the defendant had have not power 
been charged , with being the father of a ba/tard child, — it or con- 
and that on examination into the matter they were of opi - order 2 
nion he was not fo, and do therefore adjudge that he be ac- licf of the pa- 
quitted thereof, being removed hither. The court were Fiſh, &. 
of opinion, that the juſtices had gone too far; for their 
whole authority is under ſtat. 18 E1iz. c. 3. whereby they 
are only impowered to take order for the relief of the pa- 
riſh, and the puniſhment of the offender, but have no 
power to acquit the party or convict him finally. The /e/> 
frons indeed on flat. 3 C. c. 4. . 15. may make a final 

| Vor. I. (7.) | | L | order 
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order; and after a man is diſcharged by one /c/ſions, a ſub. 
ſequent /eſſions cannot take it up again, as was held M. 13 
G. K. v. Tenant. And it would be greatly inconvenient, 
that the juſtices ſhould have ſuch a power; uſe the pa- 
riſh cannot appeal : the defendant indeed may, not by vir- 
tue of the expreſs words, but in conſequence of the clauſe 
about giving ſecurity to abide the order of /eſſions, if the 
| ah not ſubmit to the order of the two juſtices. 
2 though a man may thereby be liable to be harraſſed in be- 
ing carried before ſeveral juſtices, that is a leſs evil than the 
other, this court being always open for redreſs, if any thing 
ſhould be done to the manifeſt oppreſſion of the party. The 
order was quaſhed. Str. p. 1050. Caſes Temp. Lord 


Hardwicke, 302. g 
M. 13 G. K. v. Tenant. Several orders of baſtardy 


were removed into the court of King's Bench by certiorar: : 
the firſt order was made by two juſtices of the peace for 
the HWefi-Riding of Yorkſhire, on the defendant to keep a 
Baſtard child, as being the reputed father. From this or- 
der the defendant appealed to the quarter- ſeſſions; and the 
; Juſtices at the quarter-ſeſfions, on a full hearing of the 
merits, di the order of the two juſtices, but 
bound the defendant by recognizance to appear at the next 


rter-ſeffions, as it was' ſuppoſed, under apprehenſion, 
t better evidence might be procured agai him. After 
this the ſame two juſtices made a new © inſt him for 


keeping this ba/tard child. And all theſe orders being 
removed into this court, the court quaſhed the laſt order of 
the two juſtices ; for they having made an order on the de- 
fendant to keep the child as reputed father, and that order 
being regularly diſcharged on an appeal, on hearing the 
merits the defendant was leg 2 acquitted, and cannot be 
ee - queſtion again for the ſame fact. 2 Raym. 1423. 
Ir. 710. | | = 
1 16 G. 2. K. v. The Inhabitants of Hilton. On a 
oy: — motion to quaſh an order of two juice for the removal 
from the place of 'a baſtard child of a certificate woman, which had been 
being 2 confirmed by the ſeſſions, the queſtion was, whom the 
of a certificate | have a right to remove as children under /tat. 6 
perſon, & g I. c. 30. = chief . I know of no caſe that 
confidets baftards as the children of any one. I think the act 
cannot be conſtrued into ſuch a meaning, and that the preſent 
removal cannof be maintained, which ſends the baſtard away 
from the place where born, under the notion of being the 
child of a certificate perſon; Chapple, II rigbt, and Deniſon, Jul- 
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tices, concurred with the chief juſtice. oy the court: Let 
the rule be made abſolute to 'quaſh both orders. I. Burr. S. 
C. 187. FT ESSE 
F. 15 G. 2. The pariſh of Lydlynch v. The Pariſh of © 

Hilton. g The caſe of 2 — v. White Waltham, 
7. 5 G. turning chiefly on the certificate being con- 
cluſive to the pariſh which gave it, and certified two per- 
ſons, as man and wife ; it now came before the court and 
was determined, that the ba/tard of a certificate perſon is 
ſettled where born, and is not a child to be ſent back within 
the meaning of the ſtatute. Str. 1168, t | 
E. 10 G. X. v. Godfrey. An order made on the de- 
fendant to maintain a baftard child was quaſhed, becauſe 
though in the complaint it was alledged the child was 
born in the pariſh of Hitchin, in Hertfordſhire, yet there 
was no adjudication by the juſtices, nor no words of the 
Juſtices from whence it could be collected in what pariſh 
the child was born. And a caſe was cited, The Queen v. 
Beddington, E. 10 Ann. where ſuch an order was quaſhed 
for this very exception. 2 Raym. 1363. | | 
In the caſe of K. and the Inbabitants of St. Peter and 
St. Paul in Bath, T. 22 G. 3. with regard to ſettlement 
of baſtard children by birth, workhouſes (where they are 
not ſituated in that pariſh to which they belong) are conſi- 
.dered as part of that pariſh whoſe property they are; and 
_ of that in which they are locally ſituated. Caldecott's 
Keep. 213. | 3 
| 7 9 6. St. Giles's Pariſh in Reading v. The Pariſhes 
of Everſley and Blackwater, By the court: Baſtard chil. 
dren gain a ſettlement only prima facte, till the legal ſettle- 
| ment is known, and no longer; and the reaſon is, becauſe 
f the children ſhould not become vagrants. 8 Mod. Rep. 170. 
| If the two next juſtices make an order, and the party ap- 
| peals to the ſeſſions, and they alter or diſcharge (upon the 
| marie, or pe I _ —— other ſeſſions can order 
| any thing contrary thereto ; for the order, upon the a 
| is Eu. be . Car. 350. 2 A pen 


= 1. Of murdering Baſtard Children. 


By the 21 Fac. c. 27. it is enacted, that, if any woman Puniſhment ſor 
be delivered of any ifſue of her body, male or female, concealing the 
which being born alive, ſhould by the laws of this realm _— 
be a baſtard, and ſhe endeavour privately, either by drown- | 
ing or ſecret burying thereof, or any other way, either b 

| herſelf of the procuring of others, ſo to conceal the deat 
thereof, as that it may not come to light, whether it were 
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born alive of not, but be concealed, ſhe ſhall ſuffer death 
as in caſe of murder, except ſhe can prove, by one witneſs, 
at the leaſt, that the child was born dead, = 
It has been adjudged that, to convict a woman upon 
this ſtatute, the indictment need not be drawn ſpecially, nor 
conclude againſt the form of the ſtatute; for the ſtatute 
does not make a new. offence, but only makes ſuch con- 
cealment an undeniable evidence of murder. 2 Haw. 438. 
Etideavouring , It has alſo been agreed, that where a woman appears to 
—_— have endeavoured to conceal the death of fuch child within 
the ſtatute, no proof is required that the child was born 
alive, or that there were any ſigns of hurt upon the body; 
but it ſhall be undeniably taken that the child was born 
| \ alive, and murdered by the mother. 2 Haw. 438. 
But the ſeverity But om account of the ſeeming ſevegity.of this law, it has 
of that _— been uſual of late upon trials for this offence, to re- 
On quire ſome kind of prefumptive evidence that the child was 
born alive, before the other conftrained preſumption is ad- 
mitted, that, becauſe the death was concealed, it was killed 
by its parent. 4 Blackfl: 198. WY 100-29} 
Confeſling be It has been agreed that, if a woman has confeſſed herſelf 
_ hand y”U with child, and is afterwards: ſurprized and delivered, no 
denden, berſon being with her, ſhe is not within the ſtatute ; be- 
ton, cauſe there was no intent of concealment ; and therefore, 
in ſuch caſes, it muſt appear by ſigns of hurt upon the body, 
or ſome other way, that the child was born alive. 2 


or knocking for And it has been adjudged, that where a woman lay in a 
_ chamber by herſelf, and went to bed without pain, and 


waked in the night, and knocked for help, but could get none, 
and was delivered of a child, which ſhe put into a trunk, and 
did not diſcover it till the following night; yet ſhe was not 
within the ſtatute, becauſe ſhe knocked for help. 2 Haw. 438. 


Procuring abor- If a pregnant woman receives from another a potion to 
_ deſtroy the child within her, and ſhe takes it, and its opera- 
tion is ſo ſtrong that it kills her, this is murder ; for it was 
not adminiſtered to cure her of a diſeaſe, but unlawfully to 
deſtroy the child within her; therefore he who gives her a 
potion to this end; muſt abide by the conſequence; and, if it 

kills the mother, it is murder. 1 H. H. 429, 430. 
But, if a woman great with child ſhall take, or another 
ive her any potion to procure an abortion, or if a perſon 
rikes her whereby the child within her is killed, though 
the crime is great, it is not murder or manſlaughter by the 
law-of England, becauſe it is not yet in rerum natura, nor 
can it be legally known whether it were killed or not. 

1 H. H. 433. | 43 vl: 350 H 7 


= Howevet, 
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However, ſhould the child be born alive, and afterwards 
die of the poiſon or wounds it received in the womb, it is 
murder in thoſe who adminiſtered or gave them, 1 Haw. 80. 
4 Biack/t. 198. | ee l 

And if a perſon. ſhall procure a pregnant woman to de- 
ſtroy her infant when born, and the child is born, and the 
woman in purſuance of that procurement kills the infant; 
this is murder in the mother, and the procurer is acceſſary. 


1H. H. 433 


VII. Settlement by Birth of Bafards, 


Though a baſtard child is prima facie ſettled where born, Baſtard child 
this rule admits of ſeveral exceptions ; among which wy —_—_ 

are the following _ N 

I a baſtard is born under an order of removal, and before Exceptions. 

the mother can be ſent to her place of ſettlement, being 

hindered by water or otherwiſe; ſuch baſtard ſhall not be 

ſettled where ſo born, but at the mother's ſettlement, 

I Se. C. 33. oY HI 


It was 15 adjudged, in the cafe of Maſlers v. Child, . Where colluſion K 


10 J. that if a woman, pregnant with a baſtard child, and is uſed, 

ſettled in one pariſh, is perſuaded to go into another, and 
there be delivered; this fraud will make the pariſh charge- 

able where the mother was ſettled, though the child was 

| Hot born there: but if ſuch woman comes accidentally into 

one pariſh, and is perſuaded by ſome of the pariſhioners to 
o into another pariſh, which ſhe conſents to, and is there 
livered, this ſhall not charge the pariſh which perſuaded 

her. 3 Salk, 66, | wy 


If a woman be delivered on the road in tranſtu, while when delivered © 


the officers are conducting her, by virtue of an order of re- on the road. 
moyal, the baſtard ſhall go with the mother where ſhe is 
gang, by virtue of the order, notwithſtanding the birth, 

Caf. of F. 8 5 . 

M, 8 V. MHucb. Maltbam and Peram. A woman preg- After the re- 
nant with a baſtard child was removed, by order of two moral, and be. 
Juſtices, from Much-Waltham to Peram, and, before the fore the appeal. 
next ſethons, ſhe was delivered at Peram. At the ſeſſions 
Peram appealed, and the juſtices adj udged the woman to be 
laſt ſettled at Much-Malibam, and ordered her to be ſent . 
back thither, After which an order was made to ſettle the 
child at Peram, which it was moved to quaſh, becauſe, 
though regularly baſtards muſt be maintained where born, 

et, in this caſe, where there ſeems to be a contrivance, it 
not be ſo, The court ſeemed to agree to this, and a 
| 8 3 rule 


ö 


% 
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rule was made to ſhew cauſe, but none was ſhewed. 2 
Salk. 474. | Bet, Mae) 
Born in a houſe A baſtard child, born in the houſe of correction, ſhall be 
of correction. ſent to the place of its mother's ſettlement... 2 Bulſir. 358, 


Born in priſon, In the caſe of E!/irg, and the county gaol of Hereford- 
| ſhire, F. 2 G. it was "reſolved that a baſtard, born 4 the 


N 1. gaol, ſhall have a ſettlement with the mother. 1 
” 94+ | 


5 | 
the 17 G. 2. c. 5. /. 25. if any woman wanderin 
| 8 and begins ſhall be abel of a child, in any pariſh 4 
place to which ſhe does not belong, and thereby becomes 
chargeable to the ſame, the churchwardens or overſeers 
may detain her, till they can ſafely convey her to a juſtice 
of the peace; and if ſuch woman ſhall be detained and 
conveyed to a juſtice, as aforeſaid, the child of which ſhe is 
delivered, if a baſtard, ſhall not be ſettled. in the place 
where ſo born, nor be ſent thither by a vagrant paſs ; but 
the ſettlement of ſuch woman ſhall alſo be deemed the ſettle- 
r 92 baſtard b hin 
1 nd by the 13 G. 3. c. $2. a baſtard born in a lying- in 
8 2 hoſpital ſhall follow the mother's ſettlement. pn 
3 Alſo by 20 G. 3. c. 36. all baſtard children born in the 
ſtrict. houſe of induſtry of any hundred or other diſtrict, incorpo- 
rated by act of parliament for the relief and employment of 
; the poor, ſhall be deemed to belong to the pariſh or place 
| where the mother of ſuch baſtard child was legally fettled. 
Baſtard of a The baſtard of a certificate perſon is ſettled in the place 
— Fer of his birth, as not being ſuch an iſſue as will follow the 
where born. ſettlement of his father and mother. Str. 186. The caſe 
of New Windſor and White Waltham, T. 5 G. See K. 
v. The Inhabitants of Hilton, ſection 5. of this title. 
But in the caſe of New ¶ indſor and White Waltham, the 
int turned chiefly upon the certificate's being concluſive. 
The court faid it ſtood entirely on the g and 9 . which, 
for the encouragement of labour and induſtry, gave power 
of removing perſons by certificate; which certificate obliges 
the pariſh to whom given to receive and continue them in Tar 
pariſh, till they became actually chargeable, and then ſuch per- 
ſon is to be removed, together with his or her family; and, in 
another place, with his or her children, to the . from 
whence the certificate was brought. The queſtion is, Whe- 
ther the baftard is included under the words familyor children ? 
And we take it he is not: for the law takes no notice of baſtard 
5 children; they are filii nullins, filii populi, and are prima facie 
ſettled where born Str. 1168, Burr. Scitl. Caf. 187. 
7. 19 & 20 G. 2. X. v. The inhabitants of Myte. On a 
. motion 
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motion to quaſh an order of two juſtices made to remove 

Jobn Cotton, his wife, and children, in which order the wife 

was ſtated to be pregnant with a baſtard child, and the cer- 

tificate expreſsly undertakes to provide for her and her child. 

Lee, chief juſtice, and Msi ig h, juſtice, agreed that they muſt 

take the child referred to by the certificate to be a legitimate 

child then in being. Fofter, juſtice, obſerved (which the 

other two juſtices agreed to), that it did not appear that the 

pariſh which gave the certificate knew that the woman was 

then with child; and he added, that there were many in- 
ſtances where women were near their time, without bei 

known to be ſo, By the court: Let the rule be made ab- 

ſolute ; whereby the order of ſeſſions was quaſhed, and the | 

original order was affirmed, adjudging the ſettlement to 
be at Hipperholme, where the pauper was born. Burr. 

Settl. Caf. 26. ef We, 
H. 29 G. 3. K. and The inhabitants of St. Mary Maſi port. * — 

Thomas Pretiy, Catherine his wife, and Elizabeth and James removed under 

their children, were removed by an order of two juſtices. 8 &9 W. c 30. 

from Bradford to St. Mary Weſtport, in Malmſbury, both in _ 1 

the county of Wilis; on appeal the order was confirmed, Thereforeapro- 


ſubje& to the opinion of this court on the following caſe. bability that one 
of the certificat- 


Edward Pretty (the grandfather of the pauper Thomas Pret- 
75 together with his wife and family, went to reſide 2 vom 


rad ford, under a certificate from the pariſh of St. Mary one family will 
Weſtport in Malmſbury, dated June 21, 17 14, acknowledg- A- ( _ 


ing them to be legal inhabitants of St. Mary Mei port, and 

promiſing for themſelves and their ſucceſſors, . nant with beg 
wardens and overſeers of the poor for the time being, that tard) is no cauſe 
they would receive the ſaid Edward Pretty, with his wife, pm Galt chat 
and family, when they ſhall be thereto requeſted, unleſs they part of — - 
or either of them ſhould obtain a legal ſettlement elſewhere. mily which are 
The paupers reſided together in Bradford under the certifi- — 
eate, till removed by the preſent order, Thomas, the eldeſt. — pro- 
ſon of the pauper Thomas Pretty, ſome years ago married, miſing to re- 
took a houſe in the ſame pariſh, and reſided apart from his ceive à pauper 
father's family, He is ſince dead, and has left an infant — 


ſon, John, who now lives with his mother at Bradford, and 2 
is under the age of ſeven years. The paupers named in the ted. Certi 
order of removal never aſked or received any relief from — wp — 
og or became perſonally chargeable, unleſs the pau- mon form, does 
per Elizabeth, under the circumſtances herein after ſtated, not vitiate in 
can be ſo conſidered: but Thomas Pretty, the ſon, after the tir cl 
ſeparation above-mentioned, aſked and received relief from 

Bradford during ſickneſs ; and ſince his death his infant ſon 


has not W pauper; but 


relief 


Baſtard. 
relief has been applied for by his mother ſor him, and occa- 
ſionally granted by Bradford for his ſupport. Thomas the 
grandfather knew that relief Was ſo adminiſtered The pau- 
per Elizabeth at the time of her removal was pregnant with 
a baſtard child, of which ſhe has ſince been delivered in &.. 
Mary Weſtport. Bearrroft, —_— and Yorke, in ſupport 
of the order of ſeſſions, contended, firſt, That the pariſh of 
St. Mary Weſtport were eſtopped by their own act to ſay 
they would not receive the paupers, when required, accord- 
ing to the terms of their own contract; and 2dly, That 
under the ſtatute of 8 and 9 . c. 30. the juſtices were 
warranted in removing the paupers, either on the ground of 
the relief which was given to the ſon and grandſon, or of the 
pregnant daughter; and much learning was diſplayed in ſup- 
port of theſe arguments. Fekyl!, contra, obſerved, that, as to 
the firſt point : This has been contended to be a contract be- 
tween the two pariſhes independently of the certificate act : 
but whatever force ſuch an inſtrument might have had be- 
fore that ſtatute, it can have none ſince; unleſs it follow the 
preciſe form preſcribed: by it; and if it be not valid as a 
certificate —— the act, it cannot be ſupported, ſince the of- 
ficers who ſigned it had no authority to bind the pariſh of 
Meſiport. Conſidering this then as a common certificate, 
upers were irremoveable, becauſe they were not 
chargeable. He further obſerved, that as to the circum- 
tance of the daughter's being pregnant, all the caſes agree 
that a certificate perſon can only be removed when he be- 
comes actually chargeable ; whereas this at the moſt was 
but a probability of her becoming ſo. Litchfield, on the 
ſame ſide, was ſtopped by the court. Lord Kenyon, Ch. J. 
Although this certificate is not in the uſual form, yet, as far 
as it relates to the queſtion now before us, it muſt be con- 
ſidered as a common certificate. And the ſingle queſtion is, 
whether theſe perſons, who have been removed, can in the 
fair ſenſe of the words be ſaid to have been actually charge- 
able to the pariſh of Bradford. Now it is negatived by the 
caſe that any of theſe parties received relief in perſon. But 
it is eontended that they were virtually relieved, becauſe the 
fon and the grandſon both received relief. But it muſt be 
obſerved, that at that time they were not members of the fa- 
mily of the pater familias now removed; they lived apart 
from him, and formed another family of themſelves. Then 
it has been ſaid that a burthen has been thrown upon the 
pariſh by the relief of the fon and grandſon, and therefore 
that the grandfather was virtually chargeable, becauſe the 
43 Elix. requires fathers and grandfathers to ___—_ —_ 
1 e . » children 
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children and grandchildren. But that propoſition haſtens 


to a concluſion too ſoon; for by that ſtatute they are not 
in all events to maintain their grandchildren,” &c. but only 
when they are of ſufficient ability. Now the juſtices are the 
proper judges of that ability; and the grandfathers &c. are 


only to be called upon by an order of juſtices. There is 


another ſe&ion in the certificate act which throws ſome light 
upon this ſubject : that directs, that every perſon who re- 


ceives relief, and the wife and children of ſuch perſon cababit- 


ing in the ſame houſe, ſhall wear a badge on the ſhoulder ; 
this therefore is a ſtrong legiſlative interpretation of what is 
meant by the word © En y” in that act; and it would be 
a very harſh conſtruction of that law to ſay, that the grand- 
father, when his ſon and | argon who lived in a different 


houſe from him received relief, could have been badged, or, 


as mentioned in the latter part of the ſame clauſe, ſent to the 


workhouſe. So that on the fair conſtruction of this act of 


parliament, none of the perſons removed by this order can 
be ſaid to have been chargeable. And even if we could 
exerciſe any diſcretion upon the ſubject, we ſhould not be 


inclined to reſtrain the operation of the certificate act. The 


caſe of /{/alton v. Spark is very diſtinguiſhable from the pre- 
ſent : there the condition of the bond, which was to indem 


nify the pariſh againſt the perſon therein named and his 


children, was broken. Then as to the circumſtance of the 


daughter being with child, it is univerſally ſettled that that 


is not a ſufficient ground for the removal of a certificate 


| perſon. Perhaps it is rather a hard caſe, and we a with _ 


the law to be otherwiſe in ſome inſtances. But indeed it is 


to be conſidered that, though the woman was pregnant, non 


con/iat that the child would be a baſtard : and though it was 


probable, yet it was not certain, that any burthen would have 


fallea on the pariſh, for ſhe might have been married before 
ſhe was brought to bed. A/hhur/i, J. No doubt ariſes 
from the particularity of this certificate ; for the promiſe, by 
the certifying pariſh to receive the paupers. when they Hal 

be thereto requeſted, can only be taken to mean when they 
| ſhould be legally requeſted, Now the perſons mentioned in the 
certificate had a right to reſide in Bradford under it, till they 


became chargeable, when only the certifying pariſh could le- 


gally be reque/ied to receive them. Then the 3 is, 
whether or not any of the perſons removed actu 


Chargeable in ſuch a way as to warrant the pariſh of Brad- 
ford in removing them: now it does not appear that any of 
them fall within that deſcription. For as to the pregnancy 
Jo daughter, it has been repeatedly determined that a certi- 
hcate perſon cannot be removed as being likely to become 
5 27 chargeabiq 


ly became 


* 


* 
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chargeable, but ſuch perſon muſt be actually chargeable ; 
and in ſuch an inftance as this, the charge may be prevented 
by marriage, Then as to the relief which was given 
to the fon and grandſon, it ſeems to me that that was not a 
ſufficient ground to remove the grandfather and his family 
living under a ſeparate eftabliſhment. But it has been ſaid 
that the grandfather was bound to maintain his ſon and 
grandſon : that is true, under circumſtances; but then he 
muſt be of ſufficieut ability, and called' upon by an order. 
Now here the relief was not given on the application of the 
grandfather ; and in order to extend the conſequences of this 
relief to him, the pariſh ſhould have firſt called upon him, 
when, if he had refuſed, alledging his inability, it might have 
perhaps been tantamount to a reſief of the grandfather. But 
as it appears here, we cannot ſay that it was a neceſſary act 
of the pariſh ; it was a volun one ; and perhaps the 
grandfather, if he had been applied to, _—_ have relieved . 
the ſon and grandſon. Groſe, J. The firſt queſtion ariſes 
on the effect of the certificate. Although that is different 
from the common form, yet I have no doubt in ſaying that it 
can have no other operation than v-hat it derives from the 8 
& 9 V. c. zo. If it had, it would go a great way to defeat 
that ſtatute, For that act directs that a certificate, given in 
the terms therein preſcribed, ſhall oblige the pariſh grantin 
it, to receive the perſons therein mentioned when they ſhall 
become chargeable ; and that then they ſhall be removed. 
But this is an undertaking to receive the perſons mentioned 
in it, when they /hould be thereto requeſted ; which is directly 
contrary to the ſtatute, Therefore I think this is void, un- 
leſs it be conſidered as a certificate within the act. The 
next queſtion is, Whether that, which is ſtated in the order 
of removal, be true; namely, that the paupers were anal! 
chargeable. Now that is negatiyed by the caſe, which 
ſtates that they were not in fat? chargeable, unleſs we can fay 


that they were ſo in law. Although this queſtion has never 


been expreſsly decided, I agree with the opinion delivered 
by Mr. J. 4/ion, who was particularly converſant with this 
branch of the law, And bee - e it was extrajudicial, 
cannot help paying a great reſpect to the opinion of fo able 
1 2 If the whole of a certificated family were remove- 
able becauſe one of them only became actually chargeable, it 
would be attended with great inconyenience, 1. for in- 
ſtance, if there were three or four young men in the family 
who were able by their induſtry to procure a competent 


maintenance, and their ſiſter became chargeable ; it would 


be againſt the ſpirit of the act to make that a ground for re- 
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moving them all, And I think the intent of the act will be 
fully anſwered b ee den when any one of the 
certificated family becomes chargeable, he only ſhall be re- 
moved: any other determination would defeat the true pur- 
poſes of the act. Then as to the pregnancy of the daughter ; 
no caſe has been cited to ſhew. that a perſon under ſuch cir- 
cumſtances can be removed, and I think ſhe was not re- 

moveable on that account. Both orders quaſhed. | 
But where a certificate expreſsly acknowledges the child 
in ventre ſa mere, and contains an engagement to receive, re- 
lieve, and provide for that, as well as the mother, when re- 
ueſted, it has been determined otherwiſe ; as in the caſe of 
Poftey and Studley, M. 10 G. 3. Anne Cauſier, then preg- 
nant with a baſtard child, came into the pariſh of often with 
a certificate from Studley, in the words following: © To the 
c“ churchwardens and overſeers ofthe poor of the pariſh of Ip 
« /zy; We the churchwardens and overſeers of the oor of the 
4 pariſh of Studley do gies certify, own, and acknowledge 
« Anne Cauficr, ſpinſter, and the child or children that ſhe now 
ce poeth with, to be our inhabitants legally ſettled with us in 
« our ſaid pariſh of Studley? and if at any time hereafter the 
&« ſaid Anne Cauſier, or her child or children which ſhe now 
„ goeth with, ſhall become chargeable to and aſk relief of 
& your ſaid pariſh of Ipſley, we the ſaid churchwardens and 
te overſeers of the poor of our ſaid pariſh of S:udley do hereby 
&© promiſe, for ourſelves and "Iver et that we will, when re- 
© queſted by any of you, receive, relieve, and provide for 
te them, as our inhabitants, acccording as the law in that 
&* caſe requires,” The child was born at p/ley, in about a 
month after ſhe came to reſide there under the certificate, 
It was argued, that the certificate, in this caſe, could not 
operate as to the unborn child, but that it was notwithſtand- 
ing ſettled in the place where it was born, that this is not 
nà certificate within the act of 8 & g W. c. 30. The under- 
taking relates to a non · entity, an embrig. An unborn child 
cannot be perſonally certificated, It is no part of the pa- 
rent's family. And the act obliges only the certifying pa- 
riſh to provide for the pauper mentioned in the certificate, 
together with his or her family; and a baſtard in the ſenſe 
of the act is part of no — family. But the court 
were clearly of opinion, that the pariſh of Studley was bound 
by this certificate, which takes notice of the waman's bei 
then w.married and with child, and acknowledges the chil 
ſhe then went with to be legally ſettled with them in their 
pariſh : and lord Mansfield obſerved, that the woman was 


yery big with child, and was undezſtood by both pariſhes 


Q 
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to be ſo; and Studley expreſsly promiſed to provide for the 
infant ſhe then went with ; cherefore they ought to be bound 
by their certificate. An infant in ventre ſa mere may be. 
8 7 _ of purpoſes, conſidered as born. Burr. Sett!. 
| Caf. 650. a th | | 
EmpoſRbili E. J G. The Rariſb of St. Andrew v. the Pariſh of Si. 


will baarde Bride, On an order of ſeſſions for the removal of à wife 


theilſlue andthe and three children from the pariſh of $t, Andrew to the 
mult acquire 


their ſettlement pariſh of St. Br ide, ſetting forth that A. about twenty-thr ce 
is baſtardsin years ſince, married B. and lived with her five years in the pa- 


— — rim of St. Bride, and had by her four children, two whereof 


were dead, and the other two provided for: that at the end 
of rs he went away from her, and married another 
woman, with whom he lived ſomewhere in Eugland; but 
that he never ſaw his firſt wife B. from the time of his go- 
ing away. B, after the ſeparation (having heard nothing 
for a long time of A.), married a ſecond huſband, by 
whom ſhe had eight children in the pariſh of St. Andrea, 
who all went by the name of the ſecond huſband ; five of 
them are dead, and the other three ſurvive ; and the ſeſſions 
preſuming that the ſecond marriage is void from the begin- 
ning, adjudge, that her ſettlement, and that of the three 
children, is in the pariſh of St. Bride, where the firſt huſ- 


- A band lived, as deeming the children the legitimate iſſue of 


the firſt marriage. The court quaſhed the order as to the 
children, and confirmed it as to the wife, Firft, becauſe 
the ſecond marriage, and living with the ſecond huſband in 
St. Andrew's, was void from the beginning ; and therefore 
the place of her ſettlement was where the firſt huſband 
lived, Secondly, It being adjudged that the firſt huſband 
had no acceſs to her for ſeventeen years, no preſumption 
ſhall be admitted but that theſe are the children of the ſe- 
cond marriage; and they not being born in the pariſh of 
St. Bride, nor having ever inhabited there forty days, can 
have no ſettlement in Sr. Bride's, 1 Rol. Abr, 351. lib, 
I, 8. pl. 4, 5. Brad. lib. 5. fo. 417. Co. Lit. 123. 
2 Rell, Abr. 356. Cro. Fac. 541, Flcta, lib, 1. c 15, 4, 
5. Bradt. lib. I. c. 75 4. Co. Litt. 244. a, Salt. 123, 
483. 7 H. 4,9. All theſe cafes were cited to prove, that 
improbability will baſtardize the iſſue; and thereſore it was 
argued 4 fortiori that impoſſibility, which was found in this 
Cafe, would baſtardige alſo. Str. 51, 
Nurſe-child to But where the mother and child have different ſettles 
xo with the ments, as mentioned in the preceding caſe, it ſeems that the 
Miners baſtard child, as well as all other children, ſhall go with 


the mother for nurture till the age of ſeven years, as a ne- 
 cellary 


ceſſary appendage of the mother, and inſeparabie from her. 
As in es 4 Skeffreth and Walford, 3 6. 2. The 
order was to remove a woman to ſettlement, and her 
baſtard child, aged two years, to another pariſh, at a diſ- 
tance from the mother, being the place of its birth. It was 
objected, that a nurſe child cannot be ſeparated from the 
mother, by reaſon of the care that was neceſſary in the nur- 
ture of ſo young an infant, which none can be ſuppoſed ſo 
fit to adminiſter as the mother of it; and therefore it ſhould 


have been ſent with her to the place of her ſettlement. And 


it was quaſhed by the court for'ttiat reaſon. 2 Se Ca.. o. 


30 


But whiſt the child thus continues with its mother, and Child to be ſap- 
| is not removeable to its place of ſettlement, the pariſh"where ported by its 
it has its proper ſettlement ſhall maintain it in the other des * 


pariſh ; as in the caſe of Darlington and Hemlington, H. 
17 G. 3. Douglas 9. Caldecot's Rep. 6. : 
It ſeems, however, that if the mother {hall voluntarily 

deſert her child, it may be ſent to its place of ſettlement, as 
the cauſe of nurture then ceaſes. 3 Burn 363. 


Evidence of baſtardy may be given after the death of the A child may be 


mother; as in the caſe of St. 3 and Old . 


baſterdiſed 
without the 


H. 8 G. The father, Joſeph Heighington, gave evidence evidence of the 


in court, that for ſeven years together he live 
with Hannah Aſfe, as man and wife; that he was never mar- 
ried to her, though it did not appear their marriage was 
ever queſtioned; and that, during ſuch cohabitation, ſhe 


Vas delivered of three children: that Joſeph, one of the ſaid 


children, was born in the pariſh of Old Scoinford. It was 
objected that this man could not be a proper witneſs in the 
caſe ; for nobody can be adjudged a baftard without the 
evidence of the woman. But by lord Hardwzcke, Ch. J. Ic 
is an apparent fact that this man and this woman were never 
married: and what is there to make the man an incompe- 


and cohabited mother. 


tent witneſs? He does not ſwear to diſcharge himſelf: for 
whether he be the legitimate or only the natural father of the 


child, he is equally bound to maintain it. Burr. Sett. 


Caf. 25. 


H. 5 Ann. The Pariſh of Budworth and the Town/bi A ml 
| Dumbply, in Lancaſhire. On an order made — baſtard may 


ago, on the pariſh of Budwith, for the maintenance of a baſ- 
tard child, born in the townſhip of Nether Duniply, within 


that pariſh 3 which order was removed before the court of 


King's Bench by certiorari 3 it was held, Firſ, That an 
order made on the overſeers of any pariſh by two juſtices, 
tor raiſing a ſum towards the maintenance of a baſtard or 


be relieved 


as other por. 


Poor perſon, does not determine the ſettlement of that per- 


ſon 


n 1 
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ſon in that pariſh ; for the right of ſettlement is not conteſl- 


ed, but preſumed. - Secondly, That the clauſe in ſtatute 13 
and 14 C. 2. c. 12, which provides, that diſtinct townſhips of 
large pariſhes in the northern counties ſhall reſpectively pro- 
vide for their poor, under the penalty mentioned in 43 Eliz. c. 


2. muſt be underſtood with reſpect to poor and impotent per- 


ſons, and not with reſpe& to baſtards who are provided for 
by other ſtatutes : but if a baſtard be grown up, and by ac- 
cident grows impotent, he may be relieved as a poor perſon 
within that ſtatute. Salk. 123. 
Battery. See ASSAULT. 
Bawdy-Houſes. See ADULTERY. 
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_ Benefit of Clergy. * 


J. Origin of the Benefit of the Clergy. + | 

I. By what Perſons, and in what Caſes, it may be 
demanded 95 

TIT. When it muft be demanded. 

V. Effet of the Allowance of Clergy. 


1. Origin of the Benefit of Clergy. 
T HE privilege of clergy took its root from a conſtitution 


of the pope, that no man ſhould accuſe the prieſts of holy 
church before a ſecular judge; which, being contrary to 


the crown and dignity of the king and the common law, 
was not binding here, till it was confirmed by parliament. 


2 =_ 636. | 

ncerning which, by ftat. 3 Ed. 1. c. 2. it is enacted, 
that « When a clerk is taken for being guilty of felony, and 
« is demanded by the ordinary, he ſhall be delivered to him 
according to the Ry holy church; and they 
« which be indicted of fi ences by ſolemn * of 
ce lawful men in the king's court, in no manner ſhall be 
« delivered without due tion.“ | 


What was meant For the ſcarcity of clergy in the realm of England, to 
fit of « he diſpoſed of in religious houſes, or for prieſts, deacons, 


and clerks of pariſhes, there was a prerogative allowed 
« to the clergy, that if any man that could read as a clerk 
ere to be condemned to death, the biſhop of the dioceſe 


« might, 
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« ig bt, if he would, claim him as a clerk ; and he was to 
ce 2. ln in 4. face of the court, ener he could 
« read or not. The book was prepared and brought by 

© the biſhop, and the judge was to turn to ſome place as 
(4 he ſhould chooſe, and, if the priſoner could read, then 
ec the biſhop was to have him delivered over unto him, to 

« diſpoſe of in ſome places of the clergy, as he ſhould think 
c meet; but if either the biſhop would not demand him, or 
« the priſoner could not read, then was he to be put to 


death.” Lord Bacon's Uſe of the Law, 122. * EE 
And by a favourable interpretation of the ſtatutes re- How that pri- 


ting to the clergy, not only thoſe actually admitted into vilege became 

— order of the clergy but alſo thoſe who were neyer ended. 

qualified to be admitted into orders, have been taken to haye a 

right to this privilege, as much as perſons in holy orders, 1 

whether they were perſons lawfully born, or baſtards, aliens 

or denizens, in the communion of the church, or ecommunn 

Wo within the common benefit of the law, or outlaws; fo  __ _ 

that they were not heretics convict, nor eus Mahometans, © bee 

nor Pagans, under perpetual diſability o going into orders, | 
admitting of no diſpenſation, as blind and maimed perſons 

formerly were, and women ſtill are; nor liable to the objection 

of bigamy, which by a conſtitution of the council of Lyons, 

received in this kingdom, was a bar to the demand of the 

privilege of the clergy. 2 Haw. 33888. 


II. By what Perſons, aud in "what Caſes it. may le 
» 4 l 1 demanded. * 8 a erg EI . 
By the common law a woman could not have the bene- Women mayde- 
fit of clergy ; but now by the ſtatute of 3 W. c. g. l om 
woman convicted or outlawed for any felony for which a 
man might have his clergy, ſhall, upon her prayer to have 
the benefit of this ſtatute, be ſubject only to ſuch puniſh- 
ment as a man would in the like caſe. Se e 
A. perſon excommunicate ſhall have his clergy : but lord But not heretics, 
Hale ſays, a perſon convicted of hereſy, a Jeu, or a Turk, Jews, or Turks, 
fhall not. 2 H. H. 373. . e 2640 She e e 
But by the 5 Ann. c. 6. which abaliſhed the ceremony 
of reading, the wall of partition (as Sir Michael Fofter terms 
it) between ſubje and ſubject, under one and the'ſame de- 
gree of guilt, is taken away; which meaſure intitled to the 
indulgence of the law, in common with the reſt of their fellow _ 
ſubjects, all thoſe who. before were ſuppoſed to be under a 
legal incapacity for orders, as eus and ſome others were; 


and alſo thoſe who in preſumption of law were not qualified 
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* Benefit of Clergy. 
in point of learning, of which reading a ſcrap of Latin 
(or. miſerere mei Peas) which they called the, neck verſe, 
was commonly made the teſt. And, from this period, the 
meaſure of parliament has been governed by the degrees of 
real guilt, and not by the function or abilities of the offen- 
+ TC 395: ee Ig rag W, - 
— By the 4 H. 7. c. 13. every perſon (not being within 
clergy orders) who has been once admitted to his clergy, ſhall not 
be admitted to it a ſecond time. 2X whe Arad 
And if he is convicted of murder, he ſhall be marked 
with an M, on the brawn of the left thumb; and if for any 
other felony, with a T. 4 H. 7. c. 1% © 2 
hut if he is a peer, he ſhall not be ſo marked. 2 H. H. 


I... ci. * Sb | 
Burningnotz No perſon ſhall be ouſted of his clergy, by the bare mark 


 conclubive proof in his hand, or by a parol avernient, without the record 


ws teſtifying it, or tranſcript thereof, 2 H. H. 373: | 
Conviction to be 10 the 34 & 35 H. 8. c. 14. the clerk of the ergwn, 
ce or of the peace, or of aſſize, ſhall certify a tranſcript briefly 
df the tenor of the indictment, outlawry, or ' conviction, 
and attainder, into the King's Bench in forty days: and the 
clerk of the crown, when the judges of affize, or juſtices of 
the peace, write to him for the names of ſuch perſons, ſhall 
certify the ſame, with the cauſes of the conviction and 
attainder, | nfo adn. 
How it may be Alſo by the 3 W. c. 9. another method is given: it en- 
otherwiſe certi- 2s, that the clerk of the crown, clerk of the peace, or clerk 
of aſſize, where a perſon admitted to clergy ſhall be con- 
victed, ſhall, at the requeſt of the proſecutor, or any other 
on the king's behalf, certify a tranſcript briefly and in few 
words, containing the effect and tenor of the indictment and 
_ conviction, of his having the benefit of clergy, and the ad- 
dition of the party, and the certainty of the felony and con- 
viction, to the judges where ſuch perſon ſhall be indicted 
| for any ſubſequent offence. /. 7. ao ot 

Berning inthe The burning in the hand (ſays Sir Michael Fofter) ſeems 
hand abſurd pa- now to be of little uſe, and can hardly be called ſo much as 
— a ſlight puniſhment ; but rather a piece of abſurd pageantry, 
tending neither to the reformation of the offender, nor for 
example to others; to wit, burning the defendant in the 

hand with an iron hardly heated. Fo/?. 372. 


* - 


The identity But if the party wy that he is the ſame perſon who has 


of the party muſt once been admitted to his clergy, iſſue muſt be joined u 
be proved. it, and he muſt be found upon trial to be the — perſon, 


beſore he can be ouſted of clergy. a H. H. 374. 2 


* 


Benet of Clergy, 30g 
» It is enacted by the 25 Ed. 3, I. 3. c. 4. That all Formerly al- 
manner of clerks, who ſhall be convicted before the ſecu- lowed in all fe- 
lar judges, for any treaſons or felonies, touching other per- lonies. 
ſons than the king himſelf, ſhall have the privilege of the 
holy.church., %@ 4 | — 

Clergy was never allowed in this nation in caſes of high ut not in trea- 
treaſon, nor is it allowed on indictments of petit larceny or ſon or petit lar- 
treſpaſs; but by the 25 Ed. 3. above recited, clergy was n. 
allowed in all treaſons and felonies, except treaſon againſt 
the king: ſo that, after this ſtatute, the benefit of clergy 
might be pleaded and allowed in all other treaſons and felo- 

" nies. Hale's Pl. 230. 2 HF. H. 326. A 

Hence it follows, that, wherever clergy is not allowable Taken away by 
in any other caſes, it is taken away by ſome ſubſequent act _— 
of parliament. Hale s Pl. 230. WY | 45 
A s to new felonies, made by acts of parliament ſince 25 Allowed in new 
Ed. 3. this general rule holds, that if an act of parliament — way 
makes a felony, and does not take away clergy in expreſs — . 
words, in all theſe caſes clergy is allowable ; and if it does 
make a felony, and takes away clergy not generally, but in 
ſuch or ſuch caſes, regularly in other caſes clergy is allow- 
able. 2 H. H. 334. 335. ee e 

But if the ſtatute enacts generally, that it ſhall be felony 
without benefit of clergy, or that he ſhall ſuffer as in caſe 
of felony without benefit of clergy, this excludes it in all 
eee and to all intents. 2 H. H. 335. jr 

In all caſes where an act of parliament ouſteth ay 
caſe of any felony, the indictment muſt preciſely bring the . = or ol 
| within the caſe of the ſtatute ; otherwiſe, though the offence with- 
perhaps the fact itſelf be within the ſtatute, and it may fo in the ſtatute, 
appear upon the evidence, yet, if it be not fo alledged in 
the indictment, the party, though convict, ſhall have his 
clergy. 2 H. H. 335. de 
But, though the caſe be fo laid in the indictment that 
it comes within the ſtatute, to exempt the priſoner from 
clergy ; Jets if upon the evidence it fall out, that, though 
it be a felony, it is not ſo qualified as laid in the indie 
ment, the jury ought to find him guilty of the felony ſim- 
ply, hut not as to the matter laid in the indictment, and 
thereupon the priſoner ſhall be admitted to his clergy; and 
this is commonly done. 5 35 ; 

When the offence is capital at the common law, and a 
ſtatute only excludes it from clergy, the indictment need 
not conclude again/{ the form of the /tatute, becauſe the ſtatute: 
does not alter the nature of the offence, but leaves it to its 
Vo. I. (7. ) E ©: - : Proper 


cl _ in To exclude cler- 


Benefit of Clergy. 
proper judgment, and 2 takes away a perſonal privilege 
of exemption from ſuch judgment. 2 Haw. 342. . 
Where an act takes away clergy from the principal, and 
ſays nothing of the acceſſary, the acceſlary, whether before 
or after, ſhall have his clergy. _ 11 Co. 37. Feſt. 355. 


— 


HT. den it muſl be demanded . 


Te was formerly By the ancient common law, the benefit of clergy was 
demanded be- demanded as ſoon as the priſoner appeared at the bat, be- 
ore after and fore any indictment or other proceeding againſt him ; but 
vidion, this was found inconvenient to the priſoner, becauſe he 
| might poſſibly have been acquitted of the felony ; or if not, 
yet in caſe of an inqueſt-of office, he loſt his challenges to 
ſuch inqueſt, and yet upon ſuch inqueſt found, he forfeited 
his goods, and the profit of his lands; and therefore Pri- 
ſot. Ch. J. with the advice of the other judges, in the reign 
of H. 6,-for-the ſafety of the innocent, would not allow 
the priſoner the benefit of clergy before he had pleaded to 
the felony, and (having the benefit of his challenges and 


other advantages) had been convicted thereof : which 
courſe has been generally obſerved ever ſince. 2. I/. 
164. 2 H. HF. 378. | | 
if before. conviction, on his arraignment, the priſoner 
had his clergy, (as was uſed commonly before the reign of 
H. 6.) then, if he made his purgation, he had reſtitution 
of his goods, unleſs he had fled : but, if he had pleaded to 

_ Inqueſt, and were convict, then the goods were forfeited 
by the conviction, and he ſhould not have reſtitution upon 

| his purgation. 1 Ig. 638. | | 
It may bel. be benefit of clergy may be allowed by the court in 
lowed at diſcre- diſcretion, even though the party ſhould not challenge it. 
un. Has £1,239. | | | 


TV. Eff of the Allowance of Clergy. 


perſo N By the 4 G. c. 11. perſons convicted of offences within 

ns having | Tag" 

their clergymay b2nefit of clergy (except receivers and buyers of ſtolen 

be tranſported, goods), may, inſtead of being whipped burnt in the 

hand, be tranſported for ſeven years. Xt 
And by the 18 Eliz. c. 7. perfons admitted to their 


or impriſoned, ; , on 2 . 
clergy may be continued in priſon, as a further puniſhment, 

for any time not exceeding one year. f 
or fined and AIG by the 19 G. 3. . 74. if any perfon ſhall be con- 


whipped, victed of any felony, within the benefit of clergy, for which 


he dal be liable to be burat in the hand, the tour, x 
their 


Bent. | 307 
their diſcretion, may, inſtead thereof, immpoſe on him a mo- 
derate pecuniary fine; or otherwiſe, in any of the caſes 
aforeſaid, except matiſlaughter, may order him to be either 
publickly or privately whipped, once or oftener, but not 
more than thrice; and ſuch private whipping ſhall be in the 
preſence of two perſons, at the leaſt, betides the offender 
and the officer who inflicts the fame ; and, in cafe of female 
offenders, in the preſence of females only. . 3. | | 
Provided that this ſhall not extend to deprive the court of ,, , the court 
the. power now: veſted in them, of detaining ſuch offender in are not depri ved 
priſon for any time not exceeding one year, or of commit- of their preteut 
ting him to the houſe of correction, or other public work- PC. 
houſe, to hard labour for any time not exceeding two years, 
not lefs than ſix months; but ſuch perſon, after ſuch burn- 
ing, or after ſuch whipping or ſine, may be ſo detained or 
committed; . and. with ſuch accumulated punithment, in cafe 
of eſcape. from ſuch houſe of correction, as if this act had 
not been made. . 4. 155.0 | 5 
When a perſon is admitted to his clergy, he forfeits all Ec forſeits his 
the goods he poſſeſſed at the time of the conviction. 2 H. goods, 
But immediately on his burning in the hand, he 2 bin nee bv 


to be reſtored to the poſſeſſion of his lands, and from 

thenceforth to enjoy the profits thereof, 2 H. H. 388. 

It alſo reſtores him to his credit, and conſequently en- and his credit is 
| ables him to be a good witneſs. 2 Haw. 364. reſlorcd. 

And, after a man is admitted to his clergyy it is held to 

de actionable to call him felon; for, as his offence is par- 

doned by the ſtatute, the infamy and other conſequences 

of it are alſo diſcharged, 2 Haw. 365. 
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BY the 15 G. 2. c. 33. / 6. it is enacted, that whereas — 
upon tire noch. weſt coalt of this kingdom, and eſpecially ,c,vingftar or 
in the county palatine of Lancaſter, the ſea is bounded, and bent in Lanca- 
the adjacent lands are prevented from being over flowed, by ſhire, &. 
large ſand-hills, which are compoſed of fuch looſe And | 
that, in dry weather, when any violent ſtrong weit winds 
happen to blom, the ſame is carried away, and thrown upon 
the adjacent lands, not only to the damage theteof, but alſo 
to the great terror and danger of the inhabitants, who are 
thereby expoſed ty the inundation of the ſea': and whereas 

—_— eee 019 £0: it 


Bent. 


it has been found by experience, the beſt way to pe- 


ſerve the ſaid hills from being blown away as aforeſaid, is to 
plant them with a certain ruſh or ſhrub called far or bent, 
which proves an effectual method for keeping the ſame firm 
and ſolid, and which the owners of the ſaid lands are at 
great coſts and charges in yearly ſetting and planting for 
that purpoſe: and whereas it frequently happens that many 
idle and diſorderly perſons, reſiding near thefaidcoaſts, unlaw- 
fully and maliciouſly cut, pull up, and carry away the ſtar 
or bene ſo planted as aforeſaid, and privately fell and diſpoſe 


of the ſaid ſtar or bent, for maki matts, es, 


brooms, and beſoms, and thereby the ſaid hills are rendered 
ſo looſe and open, that they are often blown upon the ad- 
jacent lands, which are covered therewith in ſuch manner 
as to deſtroy the corn, graſs, and herbage thereof, and ex- 
poſe the ſame to inundations, to the great loſs of the owners 
and occupiers of the ſaid lands: therefore, if any perſon or 
perſons ſhall, without the conſent of the lord or owner of 


ſuch ſtar or bent hills, cut, pull up, or carry away any 


ſtar or bent planted or ſet on the ſaid hills or banks, on the 
north-weſt coaſt of England, in order to preſerve and to 
prevent the ſame from being blown upon the ſaid adjacent 
lands, it ſhall be lawful for one or more juſtices of the 
peace of the county, &c. where ſuch ſtar or bent ſhall be 


. Cut, pulled up, or carried away, and ſuch juſtice is hereby 


impowered, upon complaint or information upon oath made 
of ſuch offence, to ſummon the party or parties ſo com- 
plained of,. and in default of appearance thereon, to iſſue 
out his warrants to apprehend and bring before him the per- 
ſon ſo accuſed or complained of; and upon proof thereof 
made, by confeſſion, or the oath of one or more credible 
witneſs or witneſſes, to convict. the offender ; and every 
perſon, being thercof convicted as aforeſaid, ſhall forfeit 


205. half to the informer, and half to the lord or owner of 


ſuch ſtar, bent, or ſand-hills, to be levied by diſtreſs and 
fale, by warrant under the hands and ſeals of ſuch juſtice or 
juſtices, together with the charges of ſuch diſtreſs and ſale; 
and for want of ſufficient diſtreſs, the ſaid juſtice is required 
to commit the perſon ſo, convicted to the houſe of correc- 
tion, there to be kept to hard labour for three months; and 
if any perſon ſhall be ary 4 of a ſecond. offence, and thereof 
lawfully convicted, he ſhall be committed to the houſe | 


of correction for one year, there to be whipped and kept 
to hard labour. .. 65. | | 
Puniſhment for And if any ſtar or bent ſhall be found in the poſſeſſion of 
finding bent i any perſon within five miles of any ſuch ſtar, bent, or ſande 
the poſicion of hills, ſuch perſons being convicted thereof ſhall be deemed, 


any ORE. 


- 


adjudged, 


Bigamy. 3 
adjudged, and taken to be the cutter and puller of ſuch ſtar 
or bent from ſuch ſand-hills, and ſball forfeit 205. half to 

the informer, and half to the lord or owner of ſuch ſtar, 
bent, or fand-hills, to be levied in manner aforeſaid ; and 
for want of ſufficient diſtreſs, ſuch perſon ſhall be commit. 
ted to the houſe of correction, there to be kept to hard la- 
bour for three months.. 7. - 
Provided that nothing in this act contained ſhall extend, 
or be conſtrued ts extend, to prohibit or feſtrain any per- 
ſon from the exerciſe or enjoyment of any ancient preſcrip- 
tive right, to cut ſtar or bent upon the ſea- coſts in the 
county of Cumberland. ſ. 8. 8 


. Wigamy. 


BI AMY, bigamia, ſignifies a double marriage, and is Bigamy, what it 
uſed in common law for an impediment to be a clerk, is. 
by reaſon he has been twice married. But this law is abo- 
liſhed by ſtat. 1 Ed. 6. c. 12. See allo 18 Eliz. c. 12. 
That which is called the ſtatute de bigamis, is the 4 Ed. 1. 
c. 5. and the ſtat. 1 Fac. I. calls it bigamy where a perſon 
marries a ſecond wife, the firſt being living, which is felony : 
but this is properly polygamy, and not bigamy; which laſt is 
not where a perſon has two wives together, but where he 
has two wives one after another, 2 I1n/t. 273. 

Bigamy is where a man or woman has two wives or huſ- pglyguny, 
bands ſucceſſively ; polygamy ſignifies more properly the 
having two or more wives or huſbands at the fame time, 

Matrimonial cauſes are properly cognizable in the Spi- 
ritual Courts, and offences againſt the rights of marriages 
puniſhable by the eccleſiaſtical law z but the affence of mar- 

Tying a ſecond wife, the firſt being alive, is made felony by 

tute, yet the offender is not ouſted of his clergy. | 

By the 1 Jac, c. II. it is enacted, that any perſon or Marrying, du- 
perſons, within his majeſty's dominions of England and ring the life of 
Halen being married, thall marry any perſon or perſons, = — — 
the former huſband or wife being alive, that then every * 

perſon or perſons ſo offending ſhall ſuffer death as in caſes 

of felony, and ſhall be tried in the county where ſuch per- 

ſon or perſons ſhall be apprehended, as if the offence had 

been committed in ſuch county, Provided that nothing in 

this ſtatute contained ſhall extend to any perſon whoſe huſ- 

band or wife ſhall be continually remaining beyond the ſeas, | 
A: "— 


: 
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Except one 
party remains 
ſeven ycars be- 
yond ſea, or is 
abſent for that 
time. . 


Actual proof 


not be a witnels. 


Marrying a 
ſ--ond and a 


third witc. 


Firſt ie can- 


Bigamp. 


for ſeven years together, or whaſe huſband or wife ſh 
abſent him or herſelf the one from the other for the ſpace 
of ſeven years. together, in any part within his majeſty's 
dominions, the one of them nut nowing the other to * 
living within that time; provided alſo that the aid ſtatute 
hall not extend to any perſon or perſons who ſhall be, at 
the time of the ſaid marriage, divorced by any ſentence in 
the Ecclevaſtical Court, nor to any perſon or perſons by 5 
reaſon of any former marriage had or made within age of 1 
conſent. Provided alio, that no attainder for this offence 
{hall make or work any corruption of blood, loſs of dower, 
or diſinheriſon of heirs. | F 
There mult be actual proof of the ſubſequent marrriage, | 
the firſt huſband or wife being living; for, in this caſe, the 9 
circuriſtances of cohabitation and reputation are not ſuf-:F; 
ſicient. Burr. Marnsf. 2057. wars 

The firſt and true wife is not permitted to be a witneſs 
againſt the huſband ; but it ſeems clear that the ſecond wife 
may be admitted to prove the ſecond marriage, being not ta 
much as his wife de facto. 1 H. H. 693. 

If a man marries a ſecond wife, the former being living; Xp 
and, the firſt wife dying, he marries a third whilſt the fecond "Mp 
wife is living; ſuch marrying of the third is not felony, be- 1 
cauſe the marriage of ſuch ſecond wife was void; but it 
would have been otherwiſe if he had married the third, the 
firſt and true wife being living. 1 H. H. 693. 

It is agreed, that if the firſt marriage was beyond ſea, and 
the latter in England, the party may be indicted here, be- 
cauſe the latter marriage makes the offence; but, if the 
firſt marriage was in Eugland, and the latter beyond ſea, it 
ſeems that the offender cannot be indicted here, becauſe the 
oftence was not within the kingdom. Ke. 79, 80. 
Beyond the ſeas for ſeven years together.) In this caſe no- 
tice that the party is living is not material, in reſpect to the 
commorancy beyond ſea, 3 In/t. 88. 

Her ſeven years together in any part within his majeſty's 
daminigus the one of them not knowing the other to be living 
<v/:-in that time.] In this cafe notice is material, and makes 
the offence. 3 IAH. 88. | | 1 

At the time of ſuch marriage divorced.) Divorces d menſa Wa 
& thera cav/a adulterii and ſævitiæ, are within the ex- # 
ception in the ſtatute, though the word /eparamus and not 
divnrtiamus be made uſe of in the ſentence ; for the ſtatute x 
being penal, {hall be conſtrued favourable ; and ſuch ſepa- 
rations are taken for divorces. in common underſtanding. _ 
1 H. H. 111. Cre. Gar, 401. | p | 

Se 5 Made 


Made within age of conſent.) If only one of the parties 
was under the age of conſent at the time of ſuch marriage, 
the exceptian extends as well to the party above the age of 
conſent as to the other; becauſe the power of diſagreeing 
was equal on both ſides. „ 


Birth. See REGISTER. 
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Bick Art. 


| BY the 9 G. c. 22. (uſually called the /V/altham BLACK Why ſo called. 


ACT, occaſioned by the many enormities committed 
in Epping Foreſt, near Waltham, in EjJex, by perſons diſ- 
guiſed or having their faces blacked) ; which act is required 
to be read at every ſeſſions and leet : and by 6 G. 2. c. 37. 
and the 10 G. 2. c. 32. which, after many continuations, 
were made perpetual by the 31 G. 2. c. 42. and allo 

the 27 G. 2. c. 15. it is enacted as follows: | 
Whereas ſeveral ill-deſigning and diſorderly perſons have 


of late aſſociated themſelves under the name of Blacks, and 


Preamble ſet- 


ting forth the 


unlawful prae- 


entered into confederacies to ſupport and aſſiſt one another tices of the 


in ſtealing and deſtroying of deer, robbing of warrens and 
fiſh-ponds, cutting down plantations of trees, and other il- 
legal practices; and have, in great numbers, armed with 
ſwords, fhre-arms, and other offenfive weapons, ſeveral of 
them with their faces blacked, or in diſguiſed habits, un- 
lawfully hunted in foreſts that belonged to his majeſty, and 
in the parks of divers of his majeſty's ſubjects, and deſtroyed, 
killed, and carried away the deer, robbed warrens, rivers, 
and fiſh-ponds, and cut down plantations of trees; and 
have likewile ſolicited ſeveral of his majeſty's ſubjects with 
promiſes of money, or other rewards, to join with them ; 


Blacks. 


and have ſent letters, in fictitious names, to. ſeveral perſons, _ 


demanding veniſon and money, and threatening ſome great 
violence, if ſuch their unlawful demands ſhould be refuſed, or 

if they ſhould be interrupted in and proſecuted for ſuch 
their wicked practices; and have actually done great da- 
mage to ſeveral perſons, who have either refuſed to comply 
with ſuch demands, or have endeavoured to bring them to 
juſtice, to the great terror of his majeſty's peaceable ſubjects. 


Is is therefore enacted, that, if any perſon or perſons, be- 
ing ar med with ſwor ds, fire-arms, or other offenſive Weapons, 
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Offences under 
the black act, 


wich are ſelo- 


ny without be- 


nchit of clergy. 


—— 


Black Act. 
and having his or their faces blacked, or being otherwiſe 
diſguiſed, ſhall appear in any foreſt, chaſe, park, paddock, or 
grounds incloſed with any wall, pale, or other fence, where- 
in any deer have been, or ſhall be uſually kept; or in any 
warren or place where hares or conies have been or ſhall be 
uſually kept; or in any high road, open heath, common, or 
down; or ſhall unlawfully and wilfully hunt, wound, kill, 
deſtroy, or ſteal any red or fallow-deer ; or unlawfully rob 
any warren or place where conies or hares are uſually kept; 
or ſhall unlawfully ſteal and take away any fiſh out of any 
river or pond, or if any perſon or perſons | what follows of 
this ſlatute muſt be meant, whether the offender is armed and 
diſguiſed or not, it being evident that to be armed and dil- 
guiſed, is only neceſſary to conſtitute any of the fix firſt 


offences,] ſhall unlawfully and wilfully hunt, wound, kill 


deſtroy, or ſteal any red or fallow-deer, fed or kept in any 


places in any of the king's foreſts or chaſes, which are or 


ſhall be incloſed with pales, rails or other fences; or in any 
park, paddock, or ground incloſed, where deer have been 
or ſhall be uſually Frag or ſhall unlawfully or maliciouſly 
break down the head or mound of any fiſh-pond, whereby 
the fiſh ſhall be Ibſt or deſtroyed ; or ſhall unlawfully kill, 
maim, or wound any cattle ; or cut down or otherwiſe de- 
ſtroy any trees, planted in any avenue, or growing in any 
4 orchard, or plantation, for ornament, ſhelter, or pro- 
t; or ſhall ſet fire to any houſe, barn, or out- houſe, or to 
any hovel, cock, mow, or ſtack of corn, ſtraw, hay, or 
wood; or tha!! wilfully or maliciouſly ſhoot at any perſon 
in any dwelling-houſe or other place; or ſhall knowingly 
ſend any letter without any name ſubſcribed thereto, or 
ſigned with a fictitious name, demanding money, veniſon, or 
other valuable thing; or ſhall by gift or promiſe of money, 
or other reward, procure any of his majeity's ſubjects to join 
him or them in any ſuch unlawful act; or ſhall threaten to 
Kill or murder any of his majeſty's ſubjects, or to burn their 
houſes, out-houſes, barns, ſtacks of corn or grain, hay or 
ſtraw; [ The laſt article is added by the 27 G. 2. c. 15.) 
or ſhall unlawfully and maliciouſly break down, or- cut the 
bank or banks of any river, or any ſea-bank, whereby any 
lands ſhall be overflowed and damaged; or fhall unlawfully 
and malie iouſly cut any hop-bines growing on poles in any 
plantation of hops; [ The two laſt ar ticles were added by 6 G. 
2. c. 37. ] or ſhall wilfully and maliciouſly ſet on fire, or 
cauſe to be ſet on fire, any mine, pit, or delph of coal, or 
cannel coal; or ſhall forcibly reſcue any perſon, being law- 
fully in cuſtody of any officer or other perſon, for any Fre, 
| | i 


Black Att. _ 


ſaid offences; every perſon ſo offending, being thereof law- 
fully convicted, (in any county in England), ſhall be ad- 
judged guilty of felony, and ſhall ſuffer death as in caſes of 
felony without benefit of clergy; but not to work corrup- 
tion of blood, nor forfeiture of lands or goods. 9 G. c. 
22. 6G. 2. 37. 27 G. 2. c. 15. 155 : 

In any high road, open heath, common, or down.) In the Appearing in 
caſe of K. againſt Baylis and Reynolds, T. 9 G. 2. the in- — OO 
dictment ſtated that the defendants, being armed with of- .q is of itſelſ a 
fenſive weapons, and having their faces blacked, and being capital offence. 
diſguiſed, did feloniouſly appear in the high road, againſt the 
form of the ſtatute. It appeared on the trial that a great 
number of rioters aſſembled, headed by the priſoners with 
their faces blacked, having on women's gowns, caps, and 
ſtraw hats, and each an axe in his hand. hey were taken 
and confined, and the reſt of the rioters afterwards cut down 
the turnpikes. Lord Hardwicke, Ch. J. addreſſed the Jury | 
thus : It upon the evidence you believe the priſoners did ap- 
pear in the high road, with their faces blacked, that is ſuf- 
ficient within the act, or that they were otherwiſe diſguiſed, 
you are to find them guilty. The jury inſtantly found them 
guilty, and they were ordered for execution. Caf. in the 
time of lord Hardwicke, 291. Go oh 

' Malicioufly kill, maim, or wound, any cattle.] X. and Whether a mare 
Paty, M. 11 G. 3. The priſoner was capitally convicted at _——— 
the aſſizes at Abingdon, before Mr. juſtice Black/tone, on an : 
indictment for feloniouſly, unlawfully, knowingly, wilfully and 
maliciouſly ſhooting at and killing one mare and one colt. 

It was moved in arreſt of judgment that the mare and colt 
are not averred in the * 2 to be cattle within this 
ſtatute, and that the word cattle does not by law neceſſa- 

rily include horſes, mares, and colts, The judge reſpited 
ſentence till the next aſſizes, and laid the caſe be all the 
judges, who unanimouſly agreed, after ſome precedents were 
cited of capital conviction, (but none of execution) upon 
this branch of the ſtatute, that judgment of death ſhould-be 
given at the next afſizes. He was, however, reprieved for 
tranſportation, and afterwards, in conſequence of ſtrong ap- 
plication from the county, received a free pardon. Blackſt. 
Rep. 721. | | It, 

In any county in England.] As if the crime had been 
committed in ſuch county : and it is at the option of the 
proſecutor in what court he will have the offender tried. 

Blackſt. Re . 733. N 8 
And by the 9 G. c. 22. / 4. for the more eaſy and ſpeedy Two Juſtices, 
bringing the offenders againſt this act to juſtice, if any bn. ny gert 
| | perſon fy and return 
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ſuch informa- 


tion to one of 


the ſecretarics 
of ſtate. 


Puniſhment for 


concealing or 


ſecuring the 
oltcudcr, | 


Black Ac. 


- perſon ſhall be charged with being guilty of any of the of. 


fences aforeſaid, before any two juſtices of the county where 


| the offence ſhall be committed, by information of one or 


more credible perſon or perſons, on oath by him or them to 
be ſubſcribed, the faid juſtices, beſore whom ſuch informa. 
tions ſhall be made as aforeſaid, ſhall forthwith certify, un- 
der their hands and ſeals, and return ſuch information to 
one of his majeſty's principal ſecretaries of ſtate, who is 
hereby required to lay the fame, as ſoon as conveniently 
may be, before his majeſty in his privy council; where. 
upon the king may make order in ſuch his council, requiring 


the offender to ſurrender himſelf within the ſpace of forty 


days, to any of his majeſty's juſtices of the court of King's 
Bench, or to any jultice of the peace, to the end that he 
may be torthcoming to anſwer the offence wherewith he 
ſhall ſo ſtand charged, according to the due courſe of law; 
which order ſhall be forthwith tranſmitted to the ſheriff of 


the county where the offence was committed, and ſhall 
within {ix days after the receipt thereof, be proclaimed by 


him or his officers, between the hours of ten in the morn- 


ing and two in the afternoon, in the market-places, on the 


market-days of two market-towns in the county, near the 
place where the offence ſhall have been committed, and a 
true copy of ſuch order ſhall be affixed upon ſome public 

e in ſuch market-towns ; and if ſuch offender ſhall not 


| ſurrender himſelſ, purſuant to ſuch order of his majeſty, he 
ſhall, from the day appointed for his ſurrender, be adjudged, 


deemed, and taken to be convicted and attainted of felony, 
and ſhall ſuffer pains of death, as in caſe of a perſon con- 


victed and attainted by verdict and 12 of felony, with⸗ 


out benefit of clergy; and it ſhall be lawful for the court 
of King's Bench, or judges of aſſize, on producing to them 
ſuch order in council, under the ſeal of the ſaid council, to 
award execution againſt ſuch offender, in ſuch manner as 


if he had been convicted and attainted in the court of King's 


Bench, or before the juſtices of oyer and terminer, or ge- 


neral gaol-celivery reſpectively. /. 4. 

And every — — ſhall LS the time appointed for 
ſurrender is expired, conceal, aid, abet, or ſuccour ſuch of- 
fender, knowing him to have been fo charged, and to have 
been required to {urrender himfelt by ſuch order, being law- 
fully convicted thereof, ſhall be guilty of felony, ſhall 
ſuffer death as in caſes of felony without benefit of clergy. 


/ Provided that nothing berein contained ſhall be conſtrued 
to prevent or hinder any judge, juſtice of the peace, magiſ- 
„ . as late, 


* 


Y 
.- 
r 


— 


Black Wk 


trate, officer, or miniſter of juſtice whatſoever, from appre- 
| hending and ſecuring ſuch offender, * ordinary courſe ; 
of law; and if he be taken and ſecured before the time of ſur- 
render, he ſhall be brought ta trial by the courle of law. .. 0. 
And the inhabitants of every hundred ſhall make full ſa- The inhabitants 
tisfaction and amends to all and every perſon, (not exceed- fg, _ 
ing 2001.) far the damages they Gall have, ee or ſul- mages not ex- 
fered, by the killing or maiming o cattle ; cutting down, ceeding twobun« 
and. deſtroying trees; ſetting fire to any houſe, barn, ox dred pounds. 


out-houſe, hoyel, cock, mow, or ſtack of corn, firaw, bay, 
or wood; breaking or cutting down the bank of any river, 
or any ſea-bank, whereby any lands ſhall be over flowed of 
damaged; cutting hop-bines growing on poles in any 
plantation of hops; ſetting on fire, or cauſing to. be {et on 
fire, any mine, pit, or delph of coal, or cannel coal; the 

| fame to be rateably taxed and levied as in caſes of robbery, 
by the ſtatute of 27 Elix. c. 13. intitled, an act for the fol- 


Jowing hue and cry. /. 7. | 3 
Provided that no perſon ſhall be enabled to recover da- — . 
mages, by virtue of this act, unleſs he ſhall, by bimſelf or muſt 6 be 
| ſervant, in two days after ſuch damage or injury ſhall. be given. 
done, give notice of the offence to fome of the inhabitants 
_ of ſome town, village, or hamlet, near the place where the 
fact was committed; and in four days after ſuch notice, give 
in his examination on oath, or the examination on oath of 
his ſervant who had the care of the ſame, before a juſtice 
inhabiting in or near the hundred, whether he knows the 
perſon or perſons who committed the fact, or any of them; 
and if, upon ſuch examination, it be confeſſed that the ex- 
aminant knows the ſaid perſons, or any of them, then ſuch. 
perſon ſo confeſling ſhall be bound by recognizance to pro- 
ſecute the offender, by indictment or otherwiſe, according 
to the laws of this realm. /. 8. | * | 
If an offender againſt this act ſhall: be apprehended 
lawfully convicted within fix months after the offence com- 
mitted, the hundred ſhall not be liable to make aoy ſatiſ- 
faction to the party injured, for the damages he has ſuſ- 
tained. /. 9. | oh a. 5 - 
And the action ſhall be commenced within one year after Limitation of 
the offence committed. /. 10. | e eee 
If any, perſon, ſhall apprehend, or, cauſe to be convicted, Killing or 
any ſuch offender as above-mentioned, and ſha!l be killed, wounding a 
or wounded ſo as to loſe an eye, or the uſe of any limb, in _ pr ny, 
apprehending or ſecuring, or. endeavouring to apprehend, or 
ſecure any ſuch, offender ; on proof thereof made at the ſei- 
ſious for the county, &c. where the offence was committed, 
| or 
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315 Black Lead. 

or the party killed or wounded, by the perſon ſo apprehend. 
ing or cauſing the offender to be convicted, or the perſon fo 
wounded, or the executors or adminiſtrators of the party kill- 
_ ed, the juſtices ſhall give a certifieate thereof to the perſon 
wounded, or the executors or adminiſtrators' of the perſon 
Killed; by which they ſhall be entitled to receive of the 
ſheriff of the county the ſum of 50/1. to be allowed him in 
paſſing his accounts in the — z which ſum of 50/. he 
ſhall pay within thirty days from the time the certificate ſhall 
be produced and ſhewn to him, on pain of forfeiting 10/. to 
the perſon to whom ſuch certificate is given; for which, and 

for the penalty, he may bring his action. /. 12. 


” * 


2 — — — 4] — — 


Black Lead. 1 


; HE 25 G. 2. c. 10. / 1. ſets forth, that whereas b 

: Cp T experience it has been found, that wad, or black 3 
lead from the commonly called black lead, is and has been neceſſary for 

* many uſeful purpoſes, and more particularly in caſting bomb- 

i ſhells, round ſhot, and cannon balls; and that ſuch wad, 
_ black cawke, or black lead, has hitherto been diſcovered in 
one mountain or ridge of hills only in this realm; and that 

| grate waſte and deſtruction therein has of late years been 
| made by wicked and evil-diſpoſed perſons ; that by reaſon of 
| 


\ Ss 


! 


the ſmall puniſhment by the laws now in being, annexed to 
_— | offences of the like kind, they have been encouraged unlaw- - 
M8 fully to enter, and by force to keep poſſeſſion of the fame, 
4! and from thence unlawfully to take and carry away great 
+ | | quantities of the ſaid wad, black cawhke, or black lead: it is 
therefore enacted, that every perſon who ſhall unlawfully 
break or by force enter into any mine. or wad- hole, of wad. 
1 of black cawke, commonly called black lead, or into any pit, 
[| ſhaft, or vein thereof; or ſhall unlawfully take and carry 
away from thence any wad, black cawke, or black lead, or 
ſhall aid, hire, or command any perſon to commit any the. 
ſaid offences, ſhall be guilty of felony; and the court or 
— 14 Judge may. order him to be committed to priſon, or to the 
18 | ouſe of correction, for any time not 3 one year, to 
ii | be kept to hard labour, and to be publicly * by the 
| 
| 


common hangman, or by the maſter of ſuch houſe of correc- 
tion, at the times and places, and in ſuch manner as the 
court ſhall think proper ; or he may be tranſported for a term 


not exceeding ſeven years; and if he {hall voluntarily eſcape, 
3 
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ot break priſon, or return from tranſportation before the time, 5 
he ſhall be guilty of — benefit of clergy. - m 
And any perſon who _ or receive any ſuch wad, Puniſhment far 
knowing it to have been unla q taken and carried away, eving it: 

he ſhall be gullty of felony, and ſhall incur all the penalties 

which the law inflicts on thoſe Who knowingly buy or receive 

ſtalen goods. /. 3. El | 


rr — — 
BLASPHEMN (from the Greek Sar, læde, and Blaſphemy 
D gun Fama) is an injury offered to God, by denying that What. 
which is due and belonging to him; or attributing to him 
what is not agreeable to his nature. Lind. Prov. Conſt. 
c. I. 5 8 11112 n ict 

All blaſphemies againſt God, ſuch as denying his exiſtence 
or providence ; all contumelious reproaches of Jeſus Chriſt; 


all profane ſcoffing at the Holy Setiptures, or expoſing any 
part of them to contempt or ridicule, are puniſhable by fine, 


| - impriſonment, and ſuch corporal; puniſhment; as to the court 


ſhall ſeem meet, according to the heinouſneis of the crime. 

* 6. Ig lie is) ale 1 2 L M Sb 
Impoſtures in religion, as y pretending to extraor- 

dinary commiſſions from God ; and terrifying, or abuſing 

the people with falſe denunciations of judgment, are alſo 
puniſhable by fine and impriſonment, and corporal puniſh- 

ment, at the diſcretion of the court. x Haw. 6. 

James Naylor, for blaſphemy in perſonating our Saviour, 

in 1656, and ſuffering his followers to worſhip him, and pay 

him divine honours, was ſentenced to be ſet in the pillory, 

to have his tongue bored through with a red-hot iron, and 

to be ſtigmatized in the forehead with the letter 83. 

. Seditious words, derogatory to the eſtabliſhed religion, are cenfuring the 
ndictable, as tending to a breach of the peace. 1 Hat 7. | cltablihed 
By the 9 and 10 W. c. 32.:(intitied, an act for the more religion. we Th 

effettual ſuppreſſing of blaſphemy and pr of aneneſs),it is enact- the thro pate 

cd, that if any perſon. or perſons having been educated in, or ſons in the Holy = 

at any time having made profeſſion of the Chriſtian religion Trinity, &c. 

within this realm, ſhall, by writing, printing, teaching, or 

adviſed ſpeaking, deny any one of the perſons in the Holy 

Trinity to be God; or ſhall aſſert or maintain there are 5 

more Gods than one; or ſhall deny the Chriſtian religion 
Wt 121 z * r 162 bs BY to 


o 


26S #Þ [4 


318 Blaſphemy. 
to be true; or the Holy Scriptures of the Old and New 
Teſtament to be of divine authority; and ſhall; by indict- 
ment or information; be convicted thereof in any of the courts 
at We/iminfter, or at the aſſiges, on the oath of two or more 
credible witneſſes, he ſhall for the firſt offence be adjudged 
incapable, and difabled by law, to hold any office or employ- 
ment, eccleſiaſtical, civil, or military, or any profit or ad- 
vantage appertaining to them or any of them ; and for the 
ſecond eftence, he Thall from thenceforth be diſabled to ſue, 
or to be a guardain, executor, or adminiſtrator, or to take 
any legacy or deed of gift, or to bear any office for cver 
within this realm; and ſhall alſo ſuffer impriſonment for three 

" years. . 1. Ee | 
Limitation. | 4 Prosta that no perfor ſhall be proſecuted by virtue of 
this act, for any words ſpoken, unleſs the information be 
given upon oath before a juſtice of the peace, within four days 
after ſuch words ſpoken, and the proſecution of ſuch offence 
within three months after ſuch information. /. 2. . 
Pardoned on re- Provided that ſuch offendet, upon his acknowledgement 
_ punciation. and renuneiation of fuch offence, or erroneous opinions, 
in the ſame court where he was convicted, within four 
months after his conviction, be diſcharged from all penalties 
and diſabilities incurred by ſuch conviction. /. 3. Wo. 

Denying the No perſon ſhall be entitled to any benefit of the toleration 
Trinity. act, who ſhall, either in his preaching or writing, . deny 
| the doArine of the Bleſſed Trinity, as ſet forth in the 39 
artieles. 1 . 851 1. 6. 18. f. 17 | 
Penalty for blaſ- For preventing the great abuſe of the . of God, 
pheming in in ſtage- plays, interludes, May-games, ſhe ws, and fuci 
_— * like; if any perfon ſhall, in any ſtage- play, interlude, 
| games. ſhew, May-game, or pageant, jeſtingly or prefanely ſpeak 
| EI of the holy name of God, or of Chrift Jeſus, or of the 
= Holy Ghoft, or of the Trinity, which are not to be ſpoken 
5 | __ of but with fear and reverence, he ſhall forfeit 10/: ;- half 
| to the king, and half to him who ſhall ſue. 3 Jac. c. 21- 
Wooltor's In the caſe of K. and Yoolfton, E. 2 G. 2. Thomas 
puniſhment for ooſſton was convicted, on four informations, for blaſphem- 
ridiculing the ous diſeourſes on the miracles of our Saviour. On at- 
nd © tempting to move in arreſt of judgment, the court would 
not ſuffer it to be debated, whether to write againſt Chriſti- 
anity in general wus not an offence puniſhable' in the tem- 
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' poral courts at common law. They laid their ſtreſs upon 
i | the word gentral, and ſaid they did not intend to include 
| 3 | . | 
i. diſputes between learned men on particular  controverted 
1 points. The offender was brought up the next term, 


when he was ſentenced to be fined 251. for each of his four 
| | EE. ; SS diſcourſes, 
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diſcourſes, to ſuffer a yeat's impriſonment, and to enter 
into a recognizance for his good behaviour during life; 
himſelf in 3000/. and 2000/. his ſureties. Str. 834. 

And in the caſe of X. and Peter Annet, M. 3 G. 3. The caſe of Pe- 
The defendant was convicted on an information for writ- as __ 
ing a moſt blaſphemous libel, called the Free Inquirer ; to del. — 
which he pleaded guilty. In conſideration of which, as 
well as of his poverty, and his being ſeventy years of age, 
together with ſome ſymptoms of wildneſs which appear- 
ed on his inſpection in court, the court declared they 
had mitigated their intended ſentence to that which fol- 
lows, diz. to be impriſoned one month in N 
to ſtand twice on the pillory, with a paper on his forehead, 
inſcribed, Blaſphemy; to be ſent to the houſe of correction, 
there to remain to hard labour for a year; to pay a fine of 
Gs. 8d. and to find ſecurity for his good behaviour during 
life; himſelf in 100/. and two ſureties in 50/. each. Black}. 


120 335 5 | i | | 
e 22 G. 2. c. 33. art. 2. It is enacted that all Proſaneneſs on 

perſons in or . gh. to the king's ſhips or veſſels of ew 2 

war, being guilty of profane oaths, curſing, execrations; © * . 

drunkenneſs, uncleanneſs, or other ſcandalous actions in 

derogation of God's honour, and corruption of good man- 

ners, ſhall ſuffer ſuch puniſhment as a court- martial ſhall 

think fit to impoſe. S | . 

Blaſphemy and profaneneſs is puniſhable by ſeveral other 

Aatutes ; as for reviling the Sacrament of the Lord's Sup. 

per, profaning the Lord's Day, &c. 1 Ed. 6. c. 1. 1 

BHS . 1 Ie. 1, he GM. a 795545 4. 
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BY he 12 C. 2. c. 36. J 1. it thall not be lawful for any peneley for inn 


# 


t 
perſon to import into this kingdom for ſale, any books, porting books 
ficſt compoſed, printed, and publiſhed in is SH iy bet prme . 
and reprinted in any other country ; and if any import for and — in 
ſale any ſuch books, or knowing the ſame to be fo reprinted any other coun- 
or imported, ſell, publiſh, or expoſe. to ſale any ſuch books, tr. 
he ſhall forfeit. the ſame, and they ſhall be forthwith, dam- 
aſked and made waſte paper; and every ſuch offender ſhall 


forfeit 5/. and double the value of every book; half to the 
Wo king 


" Books. 


king, and half to any perſon; who ſhall ſue; to be recovered 
with coſts in any court of record in H/e/tminſter ; and, if 
the offence be committed in Scotland, to be recovered be. 
fore the Court of Seſſions there, by ſummary action. Pro- 
vided that this act ſhall not extend to any book that has 
not been printed or reprinted in this kingdom within 
twenty years before the ſame be imported, _ 3 
Sales, at different times, though of a ſingle book at each 
time, are ſo many diſtinct offences againſt this a, and each 
fale ſubjects the offender to a penalty. | 


M. 29,G. 3. Brooke v. Milliken. This was an action 
brought for the penalties on the. ſtatute of 12 G. 2. for pro- 
hibiting the importation of books, originally written and 
printed in this kingdom, and reprinted in any other place or 

country whatſoever; in which, at the trial before Mr. 
baron Thomſon, at the laſt Carliſle aſſizes, a verdict was 
given againſt the defendant, on two diftin& counts, for two 
purchaſes of books made at his ſhop on the fame day; and 
on a motion in the court of King's Bench to have the ver- 
dict altered, by entering it up on one count only, the court 
determined, that the plaintiff is entitled to judgment on 
both counts; conſequently every ſuch fale, though but of a 
ſingle book, is ſubject to the penaltics of the ſaid act of par- 
liament. IS. = | 
Printingobſcene Printing and publiſhing obſcene books is not only puniſh- 
bookspuniſhable able in the Spiritual Court, but alſo under. the juriſdiction 
at Jaw. of the courts of law; as in the cafe of XK. and Curl, M. 1 
G. 2. An information was exhibited by the attorney ge- 
Curl's caſe. neral againſt Edmund Curl, for printing and publiſhing 
two obſcene books, the one intitled The Nun in ber Smock 3 
the other, The Art f flegging; ſetting out the ſeveral lewd 
pallages, and concluding againſt the peace; and of this 
the defendant was found guilty. It was moved in arreſt of 
judgment, that however the defendant may be puniſhable 
for this in the Spiritual Court, as an offence againſt good 
manners; yet it cannot be a 1 for which he is puniſnable 
in temporal courts. But, after long debate and conſidera- 
tion, the court at laſt gave it as their unanimous opinion, 
that this was an offence properly within their juriſdiction; 
they declared that religion is a part of the common law; and 
therefore, whatever is an offence againſt that, is clearly an 
offence againſt the common law. The defendant was 
| therefore {et in the pillory. Str. 788. 1 och 29. 
Having in cuſl- By the 3 and 4 Ed. 6, c. To. If any perſon ſhall have in 
, im his cuftody any books, called antiphoners, miſlals, grailes, 
55 proceſſionals, manuals, legends, pies, portmaſſes, primers, in 


Latin 


' 


| 4 


| Latin and Engliſh (except thoſe ſet out by X. I. 8.) 

couchers, journals, ordinals, or other books for the ſervice 

of the church, not ſet forth by the king, he {hall forfeit for 

the firſt offence 20s. for the ſecond 4/: and for the third 

ſhall be impriſoned at the king's will. And the juſtices of 

the peace in their ſeſſions may hear and determine the 

lame. _ - + Bok | 5 

And by the 3 Fac. c. 5. .. 25. no perſon ſhall bring from $:ingiog fi om 

beyond the ſeas, nor ſhall print, ſell or buy any popiſh beyondiea, Prin- 

primers, ladies pſalters, manuals, roſaries, -popiſh cate- 2 Kling, or 

chiſms, miſſals, breviaries, portals, legends, and lives of 

ſaints, containing ſuperſtitious matter, printed or written 

in any language whatſoever ; nor any ſuperſtitious books 

printed or written in the Eng/;/þ language, on pain of for- 

feiting 40s. for every book, &c. one third to the king, one 

third to him who ſhall ſue, and one third to the poor of 

the pariſh where ſuch books ſhall be found, and the books 

hall be burned. f | it eee 1 | 

Alſo by the ſame ſtatute, /. 26. Two juſtices. of the Two juſlices 

peace (and mayors and other chief oſſigers in corporations) may ſcarch the 

may ſearch the houſes and lodgings of every popiſh recu- once FER . 

fant convict, or of every perſon whoſe wife is a popiſh re- vids, for books | 

cuſant convict for popiſh books and relicks of popery : and and relicks. 

if any altar, pix, beads, pictures, or ſuch like popiſh re- 

licks, or any popiſh book, ſhall be found in their cuſtody, 

as in the opinion of the ſaid juſtices, mayor, or other chief 

officer, ſhall be thought unmeet for ſuch recuſant to have 

or uſe, the ſame ſhall be preſently defaced and burnt, if it 

be meet to be burned; and if it be a crucifix, or other 

relick of any price, the ſame to be defaced at the ſeflions, 

and returned to the owner, , 1 . 

By the 7 Ann. c. 14. / 10. If any book ſhall be taken, Books loſt from 

or orherwiſe loſt out of a parochial library, any juſtice may a library, 

grant his warrant to ſearch for it; and, if it ſhall be found, 

it ſhall, -by order of ſuch juſtice, be reſtored to the library. 
Brandy. See SPIRIT UOUS LIQUORS. 
Braſs. See PEWTER. | | 


aying. 


ts ir N 1 4 1 1 P 


Bead. 


BY the Stat. 31 C. 2 c. 29. (intitled, An aft for the 
due making of bread; and to regulate the price and 
aſhze thereof; and to puniſh perſons who tha!l adulterate 


Vor, I. (7. 74 meal, 


f | % 


— VIS - 
| heal, flour, or bread”); all former acts relating to the 
aize of bread are repealed,” the ſubſtance thereof, with 


amendments, being contained in this ſtatute; e. 
And to the intent that a plain and conſtant rule and me- 
thod may be duly obſerved ani kept in the making and 
aſſizing of the ſeveral forts of bread, which ſhall be made 
for ſale, in any place where an aſſize of bread ſhall at any 
time be thought proper to be ſet in purſuance of this act, 
iv is further enacted, that it ſhall be lawful for the court, or 
pl or perſons herein after authorized- to ſet the affize of 
ead, to ſet, aſcertain, -and appoint, in any place or places 
within their reſpective juriſdictions, ' the aſſize and weight 
of all ſorts'of bread, which ſhall be made for fale, or expoſed 
to fale, and the price to be paid for the fame, when and as 
often as any ſuch court, or perſon or perſons, as aforeſaid, 
: ſhall think proper: and that in every aſſize of bread which 
ſhall be ſet in purſuance of this act, reſpect ſhall be had to 
the price which the grain, meal, or flour, whereof fuch bread 
- "ſhall be made, ſhall bear in the public market or markets, 
.* -  Inor near the place or places for which any ſuch affize ſhall 
fo at any time be ſet ; and making, from time to time, rea- 
ſonable allowance to bakers where any ſuch aſſize ſhall be 
ſo ſet, for their charges, labour, pains; livelihood, and profit, 

as they ſhall from time to timg deem proper. /. 2. 

And where any aſſize of bread ſhall at any time be thought 

proper to be ſet, no perſon or perſons ſhall there make for 
ale, or ſell or expoſe to or for ſale, any fort of bread, except 
wheaten and houſehold (otherwiſe brown bread,) and ſuch 
bother ſorts of bread, as in ſuch place ſhall be publicly allow- 
dd to be made or fold ; but where it hath been uſual to make 
| bread with the meal or flour of rye, barley, oats, beans, peaſe, 
or with the meal or flour of any fuch different ſorts of oF 
grain mixed together; fuch bread ſhall and may be there 1 
made and ſold accordingly; and if any perſon offend in kf 
the premiſes, and ſhall be convicted thereof, by conſeſſion, 
or by the oath of one credible witneſs before any juſtice with- 
in the limits of his CR he ſhall forfeit any ſum not 
- exceeding 40s. nor leſs than 205. /. 3. 

And in every place where an aſſize of bread ſhall at any 
time be thought proper to be ſet by virtue of this act, the 
aſſize and weight of the ſeveral ſorts of bread which ſhall be 
there made for ſale, and the price to be paid for the ſame 
reſpectively, ſhall be ſet and aſcertained according to the 
tables hereafter following, marked No, I. and II. /. 4. 
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Delco off * Weight.) , eee ee. 
he buſhel] | | 3555011 
8 The penny loaf. Quartern loaf. | Half peck. Peck loaf. 
; — Wheaten Houlſh, [Wheaten Houſholdſ Wheaten|Houſhold|Wheaten|Houſhot4 
„ d. Je, dr. | oz. dr, 8. d. „ d s. d. | s d. e. djs d. 
10 3 5 15 715 [O11 0 85| 1 111 5 3.11] 2 11 
10,0 115 inn eee enen ee 0 jj3 o 
10 95 11 7 9 /i 00 94/2 oft 63/4 1|3 7 
% iN » | | 8 0 
1105 je F i ofo gi{2 16 74 213 2 
11 35 6 7 31 oo 942 14 74 4 3/3 22 
11 615 nn 24 1 74 4 443 31 
IT 9i is A Gin eez 3 84 513 4 
12 0:| 5 1 α⁹ erer 10 2 i 8 4 73 5 
12 3 Au 1 20 10 2 4194 83 6 
12 6414 6 81 24 0 104 2 11 914 913 0 
12 9 413 6 55 [ 210 0 112 5 1 10 4163 
13 o 2 * 1 30 112 5A 105 4 113 65 
13 314 9 6 31 33] 0.114 64] 1-10F' 5: 13 9 
13 6 4: 86 u 32/0 112 71115 2 3 0 
13 9 44 7.5 15 [1 34/11/2741 115 3311 
14 4 5 5 13 141 02 82 ob 414 0 
14 3444 511 [1 43] 1 032 83] 2: 04! 5 5 9 
4 64 3 3 9% $jr 2 912 115 514 2 
The firſt column ſhews the price of the buſhel of wheat, 
Wincheſter meaſure, from 23. 9d. to 145. 6d. a buſhel, 
the allowance of the magiſtrates or juſtices to che baker 
for baking being included; and in the: next two columns 
are the weights of the ſeveral loaves: then in the other 
columns are the prices. So that, for example, if the 
| price of wheat is 5s. a buſhel, and the magiſtrates* al- 
[ : lowance Is. 64. to the baker for baking; then oppoſite to 
q 65. 64. in the firſt column will be found the weight, and 
j prices of the ſeveral loaves. 9 1 . 
As the weight of the penny loaf is here only ſpeciſied, the 
ö weight of larger loaves may be eaſily aſcertained by addi- 
tion; for example, a twopenny loaf (when wheat is at the 
| ſame rate) is twite as much as the penny loaf, the N 


— A 4 $ 
, — 
* 


Joaf flx times as much, and the eighteen-penny loaf eighteen 
" times Mf — „ 

N. B. The wheaten loaves are three fourths of the 
weight of the houſehold loaves; and if the juſtices ſhall 
tin fit to allow any of the white loayes of the price of one 
penny or two pence, they are to weigh three fourths of the 
weight of the whearen loayes of the ſame price. 


It is to: be obſerved, that the prices of the houſehold loaves 
are always three fourths of the prices of the wheaten loaves ; - 


and, where it ſhall EE proper to allow' of half-quar- 
tern loaves, the prices of ſuch loaves (if ſold fingly) are 
to be half 'a farthing higher than is allowed by this table, 
'when'it ſhall hapen taat the farthing is ſplit. 

And magiſtrates and juſtices within their feſpeQive juriſ- 
ditions, being to ſet the aſſize and fix the price of the ſeve- 
ral loaves of ; Bid having reſpe& to the price which the 
grain, meal, or flour, of which the ſame are made, ſhall' bear 


in the market; but no proviſion being made how: they 
- ſhall know what price the reſpective ſorts of meal and flour 


ſhould be eſteemed to bear, in proportion to the price of 


wheat; they are therefore to take notice, that the peck 


loaf of each ſort of bread is to weigh, when well baken, 171be 
6 oz. averdupois weight, and the reſt in proportion; and 
that every ſack of meal or flour is to weigh 2 cwt. and 2 


qrs. neat ; and that from every ſack of meal or flour there 


ought to be produced, on the average, tweity ſuch peck 
loaves of bread ; and, by obſerving the faid rule, magiſtrates 
and juſtices may at all times know if the baker hath more or 


leſs than the allowance they intend to give him. 
n -T-AB LEN. 


Of the aſſize and price of bread made of the ſeveral 
Aariins here under mentioned: 


This table is divided into three columns. Column 8 


contains the prices of the buſhel of grain, the allowance 
for baking included; which prices are adapted ſo as to 
ſerve either for the Mincheſter buſhel of rye, barley, oats, 
beans, maſlin (otherwiſe miſcellany, conſiſting of two thirds 
wheat and one third rye) ; the price of either of which 
buſhek in the market 3 the magiſtrates and 
juſtices are to add the intended allowance thereto; the 
amount of which being found in column 1, the weight 
Which the loaves ought to be will be found under the co- 
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; Every aflize, which ſhall, from time to time, be ſet in any 
city, town corporate, hundred, diviſion, liberty, rape, or wa- 
pentake, ſhall be always ſet in averdupoize, weight, of ſixteen 
ounces to the pound, and not troy weight, and in the ſeveral 
proportions directed by the ſaid tables above ſet forth, or as 
near as may be, as to the ſeveral ſorts of bread in this act ſpeci- 
hed: and the ſaid tables ſhall extend as well to ſuch bread 
which ſhall be made with the flour of wheat mixed with that 
of other grain, as alſo to bread which ſhall be made with 
the flour of other grain than wheat, which ſhall be publicly 
licenſed and allowed to be made into bread, in purſuance of 
this act; and that the aſſize of all ſuch mixed bread ſhall be 
ſet and aſcertained as near as may be, according to the ſaid 
tables. /+ 5. wy 3 

Prises of grein The reſpective prices which the ſeveral kinds of grain, 

how certified in "a : 

. meal, and flour, which ſhall be allowed to be made in 

+ purſuance of this act, ſhall, bona fide, ſell for in the markets 
or places in London, where ſuch grain, meal, and flour ſhall 
be openly and publicly fold during the whole market, and not 

at particular times thereof, or on particular contracts only, 
ſhall from time to time be given in and certified on oath, 
on ſome certain day in every week, as the court of mayor 
and aldermen of the city of London ſhall appoint, by the 
meal-weighers of the ſaid city of London, or ſuch other per- 
ſons as the ſaid court ſhall direct; and ſhall alſo on ſome 
certain day in every week, to be appointed by the ſaid court, 
bde entered by ſuch weighers, or other perſons to be appoint- 
eld as aforeſaid, in writing under their hands, in fome book | 
to be for that purpoſe provided by the ſaid. city of Lon- 
don, and kept at the town-clerk's office in the ſaid city: 
and the next day after every ſuch price ſhall be ſo given in and 
certified, the aſſize and weight of all ſorts of bread. to be ſold 
or expoſed to ſale, and the price to be paid for the ſame re- 
ſpectively, ſhall, from time to time, be ſet by the ſaid court 
if then ſitting, and if ſuch court ſhall not then tit, bythe mayor 
of the faid City; and the affize of bread which ſhall be fo 
ſet in London {hall take place from ſuch time as the ſaid court 
ſhall order, and be in force for the ſaid city of London and 
the liberties thereof, and the weekly bills of mortality, (the 
city of /Ye/tmin/ler and liberties. thereof, the borough of 
Southwark, and weekly bills of mortality, in the county of 
Surry, excepted) until a new or other aſſize of bread in Lon- 
don {hall be ſet: and after the ſetting of every ſuch aſſize, 
by the ſaid court, or by the mayor, when the ſaid court ſhall 
not fit, the aſſize ſo ſet ſhall, with all convenient ſpeed after 
ſettifig thereof, be made public in ſuch manner as the ſaid 
„CC court 


BDiead. 329 
court ſhall order or direct: but before w7 advance or re- 

duction ſhall in any week be made by the faid court, or the 

mayor, in the price of bread, the meal-weighers of the ſaid 

city, or ſuch other perſons as the ſaid court ſhall appoint to 

return the price of Fran, meal, and flour, ſhall leave in writ- 

ing at the common hall of the company of bakers in the ſaid 

{ city, a copy of every return of the price of grain, meal, and 

10 flour, which they ſhall make, and enter in ſuch book to be 

ing provided and kept at the town-clerk's office as aforeſaid, 

| | ſome time of the ſame day on which ſuch meal-weighcrs or 

il other perſons ſhall make every ſuch return and entry as 

=_ aforeſaid; to the intent that the ſaid company of bakers may, 

the morning of the next day after every ſuch return and en- 

try ſhall be made, and before any aſſize ſhall be ſet, have an 
opportunity to offer to the ſaid court of mayor reſpectively, 

all ſuch objections as the ſaid company of bakers ſhail think 

fit to offer againſt any advance or reduction being that day 

1 made in London in the price of bread. /. 65. | 

. The court of mayor and aldermen of every other city, Prices of grain 
1 4 where there ſhall be any ſuch court, and when ſuch court #{c:rtained is 
| ſhall fit; and where there ſhall be no ſuch court, or, there Sitten and towns 


__ any ſuch, when the ſame ſhall not fit, the mayor, pat 
$ 


bailiffs or other chief magiſtrate or magiſtrates of every ſuch 
other reſpective city; and in towns corporate or boroughs, 
the mayor, bailiffs, aldermen, or other chief magiſtrate or 
magiſtrates of every ſuch town coporate or boruugh ; or two , 
i Juſtices of the peace in ſuch towns and places where there 
N ſhall be no ſuch mayor, bailiffs, aldermen, or chief magiſ- 
trates; ſnall and may ſeverally and reſpectively, from time 
to time, as there ſhall be occaſion, within their ſeveral and 
reſpective juriſdictions, cauſe the reſpective prices which the 
ſeveral ſorts of grain, meal, and flour, (fit and proper to make 
the different ſorts of bread allowed to be made in every ſuch 
other reſpective city, town corporate, borough, town, or 
place), all bona fide ſell for in the reſpective public mar- 
kets 1n or near ſuch place, during the whole market, and 
not at particular times thereof, or on particular contracts 
only, to be given in and certified upon oath in ſuch manner, 
and by ſuch perſons, and on ſuch day in every week, as any 
ſuch. reſpective court, &c. ſhall reſpectively appoint ; and 
the price which ſhall be ſo certified ſhall, from time to time, 
be entered by the perſon who ſhall certify the ſame, in books 
to be provided and kept by them for that purpoſe ; and, 
within two days after every ſuch price ſhall be ſo returned, 
the aſſize and weight of bread for every ſuch place, and the 
price ta be paid for the ſame, ſhall be ſet by ſuch court or 
: maagiſtrates 


Bead. 
wagiſtrates reſpectively as aforeſaid ; and the aſſize and 
13 of bread, and price to be paid for the ſame, which 
ſhall be ſo from time to time ſet, ſhall commence and take 
place on ſuch day in every week, and be in force for ſuch 
time, not roots! £ ſeven days from the ſetting of eve 
ſuch aſſize, and ſhall be made public in ſuch manner as ſuc 
court or magiſtrates reſpectively ſhall direct, or mayor 
and aldermen in every ſuch other city where there, ſhall 

be any ſuch court, and when the ſame ſhall fit, and where 
there ſhall be no ſuch court of mayor and aldermen, or there 
being any ſuch, when the ſame ſhall not ſit, as the mayor, 
bailiffs, or other chief magiſtrate or magiſtrates as aforeſaid, 
of every ſuch other city, and as the mayor, bailiffs, aldermen, 
or other chief magiſtrate or magiſtrates as aforeſaid, of 
every ſuch town corporate or borough ; and in towns and 
places where there ſhall be no ſuch mayor, bailiffs, aldermen, 
| or chief "magiſtrate or magiſtrates as aforeſaid, as any two 
Prices of grain ſuch juſtices as aforeſaid, ſhall within their reſpective juriſdie- 
how certified tions from time to time direct. /.. 7. 1 IO 
2 counties And if any two or more juſtices of counties at large, rid- 
* ings, or diviſions, ſhall at any time think fit to ſet an aſſize 
of bread, for any place within the limits of their reſpective 
juriſdictions, then it ſhall be lawful for any ſuch two juſtices, 
within the limits of their reſpective juriſdictions, to cauſe 
The price which grain, meal, and, flour, (ft to make the 
ſeveral forts of bread which ſhall be made for fale in any ſuch 
place), ſhall from time to time, bona fide, ſell for in the re- 
ſpective public corn-market or corn-markets, in or near any 
ſuch place during the whole market, and not at particular 
tunes thereof, or on ſpecial contracts only, to be given and 
certified on oath to them at their reſpective houſes or places 
of abode, on ſuch day in every week as any ſuch two juſ- 
tices ſhall fix on and appoint, by the reſpective clerks of the 
- market of the ſeveral markets in or near ſuch places, or ſuch 
cther perſon as they ſhall for that purpoſe appoint z and the 
rice which ſhall be fo returned, ſhall be entered by the per- 
r who {hall fo return the ſame in books to be provided by 
them and kept for that paper and within two days after 
any ſuch return of the price ſhall be made, the price and aſſize 
of bread may be by them ſet for every ſuch place or places, 
for any time not exceeding fourteen days from the ſetting 
thereof: and the aſſiæe which ſhall be ſo from time to time 
ſet, ſhall commence and be in force at ſuch time after ery 
ſetting thereof, and be made public in ſuch places for whic 
Bakers ſhall the ſame ſhall be ſo ſet, in ſuch manner as the juſtices who ſet 
have liberty to the ſame ſhall order or direct. /. 8. 


inſpect the 8 : . 
— And any maker of bread for ſale * any ſuch other ws 


= their reſpectiye names or marks. da *. 
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town corporate, borough, or place, where the price and 
aſſize of bread ſhall at Ke be thought proper to be ſet; 
ſhall have liberty at all ſeaſonable times, in the day time, 
the next day after every ſuch return ſhall be made and enter- 
ed, to ſee the entry which ſhall be made in ſuch book, of the 


price of grain, meal, and flour, without paying any thing 


for the ſame; to'the intent that every ſuch maker of bread 


| for ſale may have an opportunity, on the ſaid next day after 
any ſuch entry as aforeſaid, to offer to any ſuch court, 


mayor, bailiffs, aldermen, or other chief magiſtrate or 
magiſtrates, or juſtices, as aforeſaid, who ſhall think fit 


to ſet any ſuch aſſize of bread within their reſpective juriſ- 


ditions, and before any ſuch aſſize ſhall be ſet, ſuch objec- 
tion as he can reaſonably make againſt any advance or reduc- 
tion being at any time made in the affize or price of bread 


in any ſuch other city, &c. /. 9. ; | | 
No baker or maker of bread for ſale ſhall be liable or without paying 


g * to pay any fee, gratuity, or reward, to any per- any fee. 


ſon for or by means of any aſſize of bread being at any time 
ſet, altered, or publiſhed. /. 10. | 
The form of the return, or certificate of the price of Form of the 


grain, meal, or flour, ſhall, from time to time, be to the returns. 


| purport or effect following: > ON HE PETS: 
The prices of grain, meal, and flour, as fold in the corn 
market in in the of the 
| day of 17 5 , 
The beſt wheat —— - — at by the buſhe 
The ſecond — — at by ditto 


The third —— — at by ditto 
The beſt wheaten flour —— at by the ſack 


Houſehold lour —  ——— at by ditto 
Rys — — at by the buſhel 
Rye meal or flour — at by ditto 
arl — — m at by ditto 
Barley mel! — — at by ditto 
Oats Penh — m dj ah . 
Oatmeal | — at by 
White peas — 9 1 by the buſhel 
White pea flour — at b 


Beans — * at by the buſhel | 


Bean- meal, or flour at by 


To every of which returns, the perſon or perſons ap- 
pointed to make the ſame, ſhall, from time to time, ſign 


at any time be ſet, in Form of publi- 
purſuanc e cation of notice. 


And when an aflize of bread 


V - 
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purſuance of this act, the ſame ſhall be made public in the 
form, or to the effect following, that is to ſay, 


— To wit, } The aſſize of bread, fet the day of 
Was, of for do take place on the 
day of no next epſuing, and to be in force 

tor the ſaid _ 288 Ih 5 


And in places where penny, two- penny, ſix- penny, twelve- 
penny, and eighteen-pennyloaves ſhall be made, as followeth': 


i. | 25 


| The two-penny loaf wheaten is to g tb. | oz. dr, 
net an i Bb nn ue $3058 
Ditto, houſehold is to weigh ——. . |. Fe 


The two-penny loaf wheaten is 10 og Set 
weigh _ — | 


Ditto, houſehold is toweigh  —— _.. x0 3 


The ſix· penny loaf wheaten is 1 8 
weigh re m 
Ditto, houſehold is to weigh — ſd 

The twelve- penny loaf wheaten is to |: Ks © 

4 Ditto, houſehold is to weigh — 


The eighteen- penny wheateti I6af 4 
to weigh  — — — 


' Ditto, houſehold is to weigh - g- 


Aud in places where quartern, balfpeck, and peck loaves 
| ſhall be made, then as follows: Tu}: br PIs 


147 


1 : ; | lb, 92. 1 . 4. 
The peck loaf wheaten is 0 — | land is to be 
to weigh — | ſold for | 
Ditto, houſehold. is to and is to be] |. 
weigh — c | fold for | ;| 


And the half-peck and quarter of a peck loaves of wheaten 
and houſehold bread are to weigh, from time to time, in pro- 
portion to what a peck loaf of wheaten or houſehold bread 
ought to weigh, and are to be ſold according to the.price 2 
peck loaf of wheaten or houſehold bread reſpectively is to be 
iold z and when any bread ſhall be ordered to be made with 
the meal or flour of rye, barley, oats, peas, or beans, either 
alone or mixed with the meal or flour of any other ow 

* 2 : 84 Man — 


the aſſize of ſuch bread ſhall be made public in ſuch manner 
as the magiſtrates, or juſtices, who ſhall ſet ſuch aſſize, ſhall 

from time to time direct. /. 12. | f Myer 

In places where any fix-penny, twelve-penny, and eigh- 
teen-penny loaves ſhall at any time be ordered or allowed 
to be made or ſold, no peck, half-peck, or quarter of a peck 


Bread of diſſe- 
rent denomina- 
tions not to b 


loaves ſhall be allowed at the ſame time to be there made or ſame time. 


ſold ; to the intent that one of thoſe ſorts of loaves of bread 
may not be ſold deſignedly or otherwiſe, for the other fort 
thereof, to the injury of unwary people ; upon pain that every 
one who ſhall offend in the premiſes, and be thereof con- 
victed, ſhall, for every ſuch offence, forfeit not exceeding 
' 405. nor leſs than 20s. as the magiſtrate or juſtice before 


whom any ſuch offender ſhall be convicted, ſhall think fit, 


, R I 


tices of any county, riding, or diviſion, ſhall at any general 
or general quarter-ſeſions, think fit to aſcertain or fix, 
that any hundred or other place in any ſuch county, rid- 
ing, or diviſion, ought to be eſtimated or conſidered, 
as of or in any one particular hundred, riding, or. divi- 
ſion, of any ſuch county, riding, or diviſion, in order that 
the aſſize of bread which ſhall be ſet for ſuch particular hun- 
dred or place, may extend to or comprize ſuch other hun- 
dred, or place; then, and in any ſuch caſe, it ſhall-be lawful 
for them ſo to do; but by ſo doing thereof, no juſtice of any 
ſuch county, riding, or diviſion, ſhall be excluded from acting 
as a juſtice in any hundred, riding, or diviſion of any ſuch 
county in which any ſuch particular towns, diſtricts, or 
places ſhall lie, or the aſſize for them ſhall be ſet. . 14, 


3. I . : . F 7 De 
If, for the better carrying into execution this act, the juſ- Hundreds may 
ral be divided for 


And an entry ſhall be made from time to time, by every Clerk of alle 
clerk of the market, or other perſon, who ſhall be appointed market to 
to make ſuch return and certificate, in a book to be provided keep books. 


and kept by him for that purpoſe, of every return by him 
made in purſuance of this act, and alſo of the rate at which 
the price, aſſize, and weight of bread ſhall be ſet or fixed 
within his juriſdiction; which book any inhabitant ſhall, at 
all ſeaſonable times in the _day-time, have liberty to ſee and 
inſpect, without any fee or reward. /. 15. 
After an aſſize of bread ſhall be ſet, no alteration ſhall be 
made therein in any ſubſequent week, either to raiſe or to 
ſink the ſame, except when the price of wheat, or other grain, 


Aſlize not to be 
altered till the bs 


three-pence a 


ſhall be returned as having roſe 34. each buſhel more than buſhel. 


tae laſt return made, or having fallen 34. each buſhel lower 

than the laſt return; no proviſion being made by the ſaid 

allze tables for altering any aflize, when the variation in 
Ie ER the 
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have amounted to, and have been returned 3d. a buſhel, /. 16. 


Penalty for 
&cfault, 


Payer or ſeller 
to declare the 


Price of corn, 


Magiſtrates may order. ſ. 18. 


ſummon them 


ta appear. 


turn; or if any conſtable, or other peace-officer, ſhall re- 


flour, from the reſpective markets or places within their re- 


who ſhall have ordered any return to be made of the price of 


ral ſorts of grain, meal, and flour, or any of them, were there 


Bead. 
the price of wheat, or other grain, ſhall not in any week 


And if any meal-weigher, clerk of the market, or other 
perſon, who Mal be appointed to certify or return, as hereby 
directed, ſhall in any wiſe neglect, omit, or refuſe to do an 
matter or thing by this act required, reſpectively, or ſhall 
deſignedly or knowingly make any falſe certificate or re- 


fuſe or neglect to obſerve or obey any warrant in writing, 
delivered to him under the hand and ſeal of any 8 
or juſtice, or to do any other act requiſite to be done by him 
for the carrying this act into execution, he ſhall forfeit for 
7 ſuch offence not exceeding 5/. nor leſs than 205. 
17. | | 
If any buyer or ſeller of, or dealer in corn, grain, meal, or 
flour, on reaſonable requeſt to him made by the meal-weighers 
of the city of London, in London, or by the reſpective clerks of M 
the markets, or other perſons appointed to give in and cer- 
tify, as hereby is directed, the prices of grain, meal, and 


ſpective juriſdictions, ſhall refuſe to diſcloſe and make known 
to them the true real prices which the ſeveral ſorts of grain, 
meal, and flour, ſhall be bona fide bought at, or fold by or 
for him, at any corn market or other place where corn, 

rain, meal, or flour, is uſually, openly, or publicly fold ; 
or ſhall knowingly give in any falſe or untrue price of any 
grain, meal, or flour bought or ſold, or agreed ſo to be, or 
any price which hath been made by any deceitful means, he 
ſhall, on being convicted by the oath of one witneſs, or on 
the confeffion of the party accuſed, forfeit not exceeding 
10/. nor leſs than 40s. as the magiſtrate ſhall think fit and 


And if any ſuch court, magiſtrate, juſtice or / juſtices, 


grain, meal, or flour, ſhall, within three days after any ſuch 
return ſhall have been made, ſuſpe& that the ſame was not 
truly and bona fide made; then, and in ſuch caſe, ſuch court, 
magiſtrate, or juſtice, within their reſpective juriſdictions, may 
ſummon before them reſpectively, any perſon who ſhall have 
bought or ſold, or ſhall be ſuſpected to have bought or ſold, 
any grain, meal, or flour, within their reſpective juriſdictions, 
or who ſhall be thought likely to give any information con- 
cerning the premiſes, and to examine them reſpectively up- 
on their ſeveral oaths, touching the rates and prices the ſeve- 


really and bona fide bought at, or fold for, or agreed ſo to be 
by him, at any time within the ſpace of ſeven days preced- 
EN 1 


/ 


flour whereof the 


- Bead. 


ing ſuch ſummons; and if any perſon ſo ſummoned ſhall neglect 


or refuſe to appear on ſuch ſummons (proof of ſuch ſummons 
having been made upon oath), or if any perſon ſummoned 


ſhall appear, ] and neglect or refuſe to anſwer ſuch lawful 


queſtions touching the - premiſes as ſhall be propoſed to 


him, wichout ſome juſt or reaſonable” excuſe, to be allowed 


of by any ſuch court, magiſtrate, juſtice, or juſtices, he ſhall, 


on conviction by oath of one witneſs, or by confeſhon, for- 
feit not exceeding 10/. nor leſs than 40s. and if any perſon . 


who ſhall be ſo examined on oath, ſhall wilfully forſwear 
himſelf, every ſuch perſon ſhall be ſubje& and liable to be 
proſecuted as for perjury, by indictment or information by 
due courſe of law; provided that the party fo ſummoned be 
not obliged to travel above five miles from the place of his 


abode. /. 19. 
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Whenever any court, magiſtrate, or juſtices, ſhall order Baker of any 


any bread to be made within their reſpective juriſdictions 


with the flour or meal of any other grain than wheat, 


with the flour or meal of any other ſorts of grain, either 


ſeparate or mixed together, all perſons who ſhall make 


any bread for ſale, in any place where any ſuch order ſhall 


at any time be made, ſhall make bread with ſuch mixed 


meal or flour, in every ſuch place and places, in ſuch man- 


ner, and of ſuch weight and goodneſs, and ſhall ſell the 


fame at ſuch prices, as ſuch court, magiſtrate, or juſtices 


reſpectively ſhall direct, on pain of forfeiting, not exceed- 


ing five pounds, nor leſs than forty ſhillings. /. 20. 
The ſeveral forts of bread which ſhall be made for ſale, 
or ſold or expoſed to or for ſale in any place, ſhall always 
be well made, and in their ſeveral and reſpective degrees 
according to the e of the ſeveral ſorts of meal or 


cept only the genuine meal or flour which ought to be put 
therein, and common ſalt, pure water, eggs, milk, yeaſt, 
and barm, or ſuch leaven as ſhall at any time be allowed to 
be put therein by the court, or perſon who ſhall have ſet an 
aſſize, and where no ſuch aſſize ſhall have been ſet, then 
ſuch leaven as any magiſtrate or juſtice within his juriſdic- 


| | tion ſhall allow to be uſed in making of bread), ſhall be put 


ame ought to be made, and no allum, or 
preparation or mixture in which allum ſhall be an ingre- 
dient, or any other mixture or ingredient whatſoever (ex- 


other grain tha 
wheat ſhall con- 
form to the _ 


or to be mixed with the flour of wheat, or to be made aſſize. 


into or in any wiſe uſed in making - dough, or any bread to Puniſhment for 
be ſold, or as or for leaven to ferment any dough, or on uſing improp-r 


any other account, in the trade or' myſtery of making bread 
under any colour or pretgnce whatſoever, on pain that every 
PO Es | perſon 


ingredients in 
7 bread. 


| perſon {other than a ſervant or journeyman) who ſhall 
knowingly offend in the. premiſes, and ſhall be convicted 
of any ſuch offence, by confeſſion or the oath of one wit. 
nels, before any ſuch magiſtrate or juſtice, ſhall forfeit not 
exceeding 10/. and not leſs than 40s. ; or ſhall, by warrant, 
of any ſuch magiſtrate or juſtice, within his or their reſpec- 
tive juriſdiction, be apprehended and committed to the houſe 
of correction, or ſome priſon. of the county, city, town 
corporate, borough, riding, diviſion, or place where the 
oftence ſhall have been committed, or the offender ſhall be 
> apprehended, there to remain and be kept to hard labour 
for any time not exceeding one calendar month, nor leſs 
than ten days from the time of ſuch commitment, as any 
| ſuch magiſtrate or juſtice ſhall think fit and order; and if 
any ſervant or journeyman baker ſhall knowingly offend in 
the premiſes, and ſhall be convicted thereof as areſaid, he 
ſhall forfeit not exceeding 50. nor leſs than 203. or ſhall in 
like manner be apprehended and committed to the houſe of 
correction, or ſome priſon as aforeſaid, there to remain and 
be kept to hard labour for any time not exceeding one ca- 
lendar month, nor leſs than ten days, from the time of every 
ſuch commitment, as any ſuch magiſtrate or juſtice ſhall 
think fit and order; and it ſhall be lawful for the magiſtrate 
or juſtice before whom any ſuch offender ſhall be convict- 
ed, out of the money forfeited, when recovered, to cauſe 
the offender's name, place of abode, and offence, to be pub- 
liſhed in ſome newſpaper, which ſhall be printed or publiſh- 
ed in or near the county, city, or place where any ſuch of- 
Re fence ſhall have been committed. /. 21. 
Penalty ſor No perſon ſhall knowingly put into any corn, meal, or 
I flour, which ſhall be ground, dreſſed, bolted, or manufac- 
98 tured for ſale, either at the time of grinding, dreſſing, bolt- 
ing, or in any wiſe manufacturing the ſame, or at any 
other time or times, any ingredient, mixture, or thing 
whatſoever, or ſhall knowingly ſell, offer, or expoſe to ſale 
any meal or flour of one' ſort of grain as or for the meal 
or flour of any other ſort of grain, or any thing as or for, 
or mixed with the meal or flour of any grain, which ſhall not 
be the real and genuine meal or flour of the grain the ſame 
ſhall import to be and ought to be, on pain of forfeiting not 
| exceeding 5/. nor leſs than 40s. /. 22. | 
Penalty for And no perſon ſhall knowingly put into any bread which 
making impro- ſhall be made for ſale, any mixture of meal or flour of any 
per mixtures. other fort of grain than of the grain the ſame ſhall import 
a to be, in purſuance of this act, or ſhall put into any oy | 


ika. 

which ſhall be made for ſale, any larger or other proportion 
of any other or different ſort of grain, or the meal or flour 
thereof than what ſhall de appointed or allowed to be put 
therein by this act, or any mixture or thing as, for, or in 
lieu of flour, which ſhall not really be the genuine flour the 
ſame ſhall import to be and ought to be, on pain of forfeit. 
ing not exceeding 5. nor leſs than 20s, /. 23. 
1: 


make; ſend out, ſell, or expoſe to or for fale any bread whic 
ſhall be deficient in weight, according to the aſſize which ſhall 
be ſet for any ſuch bread, he ſhall forfeit not exceeding 55. 
nor leſs than 15. for every ounce of bread which ſhall at any 
time be wanting or deficient in the weight every ſuch loaf 
ought to be of 

wanting lefs than an ounce of the weight the ſame ought 
to be of, a ſum not exceeding 25. 64. nor leſs than 6d. as 
any fuch magiſtrate or juſtice before whom any ſuch bread 
ſhall be brought, ſhall think fit or order; fo as ſuch þread 
=_ which ſhall de complained of as wanting in the weight the 
liberty, ot franchiſe, or the juriſdiction thereof, or within 
the weekly bills of mortality, ſhall be brought before ſome 


and weighed before him, within twenty-four hours 

the ſame ſhall have been baked, fold, or expoſed to ſale, 
and fo as ſuch bread, which ſhall be complained of as want- 
ing in the weight the fame ought to be of, in any hundred, 


ed before him within three days after the ſame ſhall have 
out to the fatisfaction of any ſuch magiſtrate or juſtice, on 
fome .unavoidable accident in baking, or otherwiſe, or was 


oocaſioned by or through ſome contrivance or confederacy. 


„ 


tell, or carry out or expoſe to or for ſale; the "Reman letters 
herein after mentioned; that is to fay, upon every loaf of 
bread which ſhalb be made, ſold, carried out, or expoſed to 


You. I. (8.) 


and for every loaf which ſhall be found 


ſame ought to be of, in any city, town corporate, borough; . 


magiſtrate or juſtice having a juriſdiction in the 8 ; 


riding, diviſion, liberty, rape, wapentake, or place, ſhall be 
brought before ſome juſtice of ſuch hundred, &c. and weigh- . 


been baked, fold, or expoſed to fale ; unleſs it ſhall be made 


the behalf of the party againſt whom ſuch complaint ſhall be 
made, that ſuch deficiency in weight wholly aroſe from ; 


or for ſale, as wheaten bread; a 4 Roman W; and up- 
| - On 


any perſon who ſhall make bread for ſale, or who ſhall Penalty for de- 


ſend out or ſell, or expoſe to or for ſale, any bread, re wr in 


And every perſon who ſhall make for fale;' or ſell, ex- Penalty for 
poſe, or ſend out to or for ſale any fort of bread whatſo- not marking 
ever, ſhall cauſe to be fairly imprinted or marked on every 
loaf of each reſpective ſort of bread which he ſhall make or 


which ſhall be allowed to be made in purſuance of this 


Mall order the ſame to be ſo raſped for his own uſe) ſhall for- 


Penalty for ſell- 
ing at a higher 
rice than is ſet 
the aſſize. 


or other perſon who ſhall be complained of, for refuſing 


Fread inferior 
to wheaten, to 
be ſold only as 
houſchold. 


Houſcs in the 
day-timc, may 
be cntered to 


| ſearch for bread. 


. 
- 


anx bread which he ſhall ſell or expoſe to fale, any greater 


ſame by the affize, when any ſuch baker or other perſon 


price than houſehold bread ſhall be ſet at by the aſſiae; and 


effectually accompliſhed, it ſhall be lawful for any magiſtrate 


Bead. 


on every loaf of bread. which ſhall be made, fold, carried 
out, or expoſed to or for ſale, as houſehold or brown bread, 
a large R:man H; and that every perſon who ſhall make 
for fate, or ſhall ſell, carry out, or expoſe to ſale, any loaf 


act, which ſhall not be marked ſo as the ſame may, on the 
view thereof, be aſcertained under what denomination or 
ſort of bread every ſuch loaf was made, (except as to ſuch 
loaves which ſhall be raſped after the beſpeaking or pur. 
chafing thereof, by the particular deſire of any perſon who 


feit not exceeding 205. nor Jeſs than 55. Fl „n. 
No baker or other perſon ſhall aſk, demand, or take, for 


rice than ſuch bread ſhall be aſcertained to be fold for, by 
the court, magiſtrate, or juſtices, hereby authorized to ſet 
the price and afſize of bread ; and no baker or other per- 
ſon who ſhall make any bread for ſale, ſhall refuſe or de- 
cline to ſell any loaf or loaves of any of the ſorts of bread 
which, in purſuance of this act, ſhall be allowed or or- 
dered to be made, to any perſon who ſhall tender ready 
money in payment for the ſame, at the price ſet for the 


ſhall have any loaf of any ſuch bread in his houſe, bake- 
houſe, ſhop, or poſſeſſion, to be ſold, more than ſhall be 
requiſite for the immediate neceſſary uſe of his own family 
or cuſtomers, and which it ſhall be incumbent on ſuch baker 


or declining to ſell any ſuch bread, to prove before the ma- 
giſtrate or juſtice to whom any ſuch complaint ſhall be 
made, if thereunto required by the party who ſhall make 
any ſuch complaint, on pain of. forfeiting for every ſuch of- 
fence not exceeding 40s. nor leſs than 10s. ſc 26. 
Provided that no perſon ſhall ſell, or offer to fale, any 
bread of an inferior quality to wheaten bread, at a higher 


if any perſon ſhall offend in the premiſes, he ſhall forfeit 
for every ſuch. offence, on being convicted, either by con- 
feſſion or the oath of one witneſs, before any magiſtrate 
within whoſe juriſdiction any ſuch offence ſhall have been 
committed, 20. /. 27. | 5 | 
And, that the good deſign of this ſtatute may be the more 


or juſtice, within the limits of their reſpective juridictions, and 
alſo for any peace officer, authorized by warrant under the 
hand and feal of any ſuch magiſtrate or juſtice or 3 
3 
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and which warrant any ſuch magiſtrate or juſtice is hereby 


impowered to grant, at ſeaſonable times in the day time, 


to enter into any houſe, ſhop, ſtall, bakehouſe, warehouſe, 
-or outhouſe, of + belonging to any baker, or ſeller of bread, 


to ſearch for, view, weigh, and try, all or any the bread 
which ſhall be there found; and if any bread, on any ſuch 
ſearch, ſhall be found to be wanting either in the goodneſs of 


the ſtuff whereof the ſame ſhall be made, or to be deficient 


. 


in the due baking or working thereof, or ſhall be wanting 
in the due weight, or ſhall not be truly marked, or ſhall be of 
any other ſort. of bread than ſhall be allowed to be made by 


virtue of this act; any ſuch magiſtrate or juſtice, or peace 


officer, may ſieze the ſame ; and any ſuch magiſtrate or juſ- 
2 may e thereof as he in his diſcretion ſhall think 
t. . 
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I information ſhall be given on oath, to any magiſtrate, Mills, &c 
or juſtice, that there is reaſonable cauſe, to ſuſpect that be ſearched. 
any miller who grinds grain for toll or reward, or any per- | 


ſon who ſhall dreſs, bolt, or in any wiſe manufacture an 
meal, or flour for ſale, or any maker of bread for ſale, ſh 
mix up with, or put into, any meal or flour, ground or 
manufactured for ſale, any mixture, ingredient, or thing 
whatſoever, not the genuine produce of the grain ſuch 


meal or flour ſhall. import and ought to be, or whereby 


the puri of any meal or flour, in the poſſeſſion of an 
ſuch miller, mealman, or baker, ſhall be in any wiſe 
adulterated, it ſhall be lawful for any ſuch magiſtrate. or 
Juſtice, alſo for any peace officer authorized by the warrant 
of any magiſtrate or juſtice within the limits of their re- 
ſpective juriſdictions, at all ſeaſonable times in the day-time, 
to enter into any houſe, mill, ſhop, bake-houſe, ſtall 
ing-houſe, paſtry, warehouſe, or outhouſe of or belongin 
to any ſuch miller, mealman, or baker, and to ſearch 4 
examine whether any mixture, ingredient, or thing, not the 


genuine produce of the grain ſuch meal or flour ſhall im- 


port and ought to be, ſhall have been mixed up with, or 
put into, any meal or flour in the poſſeſiion of any ſuch 


miller, mealman, or baker, either in the grinding of any 
grain at the mill, or in the dreſſing, bolting, or manufac- 


turing thereof, or whereby the purity of any meal or flour 
ſhall be in any wiſe adulterated; and if on ſuch ſearch 
it -ſhall appear that any offence . hath been committed 
in any place allowed to be ſearched, contrary to the 


true intent of this act, it ſhall be lawful to and for any 

magiſtrate or magiſtrates, juſtice, or officer, authorized 

as aforeſaid reſpectively, to ſeize and take any meal or flour 
Lads Z 2 2 


Which 


bolt- 


which ſhall be deemed, on any ſuch ſearch, to have been 
adulterated, and all mixtures and ingredients which ſhall be 
found and deemed to have been uſed, or intended to be uſed, 
for any ſuch adulteration; and ſuch thereof as ſhalt be 
ſeized by any peace officer, ſhall, with all convenient ſpeed 
after ſeizure thereof, be carried to ſome 1 or juſ- 
tice; and if any magiſtrate or juſtice, who ſhall make any 
ſeizure in 'purſnance of this act, or to whom any thin 
ſeſzed under the authority of this act ſhall be brought, ſhali 
adjudge that any mixture or ingredients, not the genuine 
produce of the grain any fuch meal or flour which ſhall 
have been ſo ſferzed import and ought to be, ſhall 
have been put into any ſuch meal or flour, or that the pu- 
rity of any ſuch meal or flour ſo ſeized was adulterated by 
any mixture or ingredient put therein ; then every fuch ma- 
giſtrate or juſtice is hereby required to diſpoſe of the fame 
=D as he in his diſcretion ſhall think proper. /. 29. Ine. 
Penalty for Every miller, mealman, baker, or ſeller of bread as afore - 
 daving un n fal ſaid, in whoſe houſe, mill, ſhop, bakehouſe, ſtall, bolting- 
polſeſlion. houſe, paſtry, warehouſe, outhouſe, or poſſeſſion, any mix- 
ture or ingredient ſhall be found, which ffrall — 2 
by any magiſtrate or juſtice to have been lodged there 
with an intent to have adulterated the purity of meal, flour, 
or bread, ſhall, on being convicted of any fuch offence, by 
confeflion, or oath of one witnefs, before any fuch magiſ- 
trate or juſtice, forfeit ' for eyery fuch offence, not ex- 
ceeding ten pounds, nor Jeſs than forty ſhillings ; 
unleſs the party charged with any ſuch offence, ſhall. 
make it appear to the ſatisfaction of ſuch magiſtrate or juſ- 10 
tice before whom the ſame ſhall be brought, that ſuch mix- Lie 
ture or ingredient was not brought or where the | 
ſame was or were found or ſeized, with any deſign to have 
been put into any meal or flour, or to have adulterated the 
purity of any meal or flour, but that the ſame was there 
for ſome lawtul purpoſe ; and it ſhall be Jawful for fuch magiſ- 
trate or 17 * before whom any ſuch offender ſhall be 


convicted, out of the money forfeited, when recovered, to 

cauſe the offender's name, place of abode, and offence, to 

be publiſhed in ſome newſpaper which ſhall be printed or 

publiſhed. in or near the county, city, or place where any 

ſuch offence ſhall have been committed. /. 30. 

For obſtruting If any perſon ſhall wilfully obſtruct or hinder any ſearch 
ſearch, as herein before authorized to be made, or the ſeizure of 
| any bread, or of any ingredients which fhall be found on 
any ſuch ſearch, and deemed to have been lodged with an 
intent to adulterate the purity of meal, flour, or bread, Ari 


bread which „ 4 ö | 
to this act, he ſhall on conviction forteit, for every offence, 


Dead. 


ſhall wilfully oppoſe or refiſt any ſuch ſearch being made, or 


the carrying away any ſuch ingredients as aforeſaid, or any 
bdich ſhall he ina, as not being made purſuant 


not exceeding 5/. nor leſs than 205. / 31. 


Provided, that no perſon who ſhall follow or be con- Perſon- interel- 
cerned in the buſineſs of a miller, mealman, or baker, ſhall a bt to ac as 
be capable of acting, or ſhall be allowed to act as a mag 


ſtrate or juſtice of the peace, under-this act, or in putting 


in execution, any of the powers in or by this act granted; 


and if any miller, mealman, or baker, ſhall preſume ſo to 


do, he for every ſuch offence, - forfeit 50/. to any 
perſon who will inform and ſue for the ſame ; to be re- 


covered in any of his majeſty's courts of record at //«/7- 
minſier. ſ. 32. f 


Provided always, that if any perſon who ſhall carry on Puniſhment for 
the trade of a baker, ſhall make complaint to any magiſtrate 12 of 


or juſtice within their juriſdiction, and make appear to 
them, by the oath of any credible witneſs, that any offence, 


fen g 


which any ſuch perſon who ſhall fo carry on the {aid trade 


of a baker ſhall have been charged with, and ſhall have in- 


cCurred and _ any penalty under this act, ſhall have been 
Y 8 


occaſioned by the wilful neglect or default of any journey- 
man or other ſervant employed by any ſuch perſon; in ſuch 
caſe, any ſuch magiſtrate or juſtice may, and is hereby 
required to iſſue his warrant, for bringing oy ſuch journey- 
man or ſervant before himſelf, or any magiſtrate where the 
offender can be found ; and, on any ſuch journeyman or 


ſervant being thereupon apprehended, and brought before 


ſuch magiſtrate or juſtice, he ſhall examine into the matter 
of ſuch complaint; and, on proof thereof - upon oath, 
ſuch magiſtrate or juſtice is hereby directed and autho- 
rized, by any order under his hand, to adjudge and order 
what reaſonable ſum of money ſhall be paid by ſuch jour- 
neyman or ſervant to his maſter, by way of recompence for 
the money he ſhall have paid by reaſon of the wilful neglect 
or default of any ſuch journeyman or ſervant; and if he 
ſhall negle& or refufe, on conviction, to make immediate 


payment of the money Which any ſuca magiſtrate or juſtice 
ſhall order him to Pay, then ſuch magiitrate or "uſt 
an 


ic is 
hereby authorized required, by warrant under his hand 


and ſeal, to cauſe every ſuch journeyman or ſervant to be 
apprehended and committed to the houſe of correctios, cr 


ſomeę other priſon. of the place where he ſhall be appreheaded 


or convicted, to be there kept to hard labour not exceeding 


one calendar month, unleſs payment ſhall be made after 
3 lach 


1 


* 
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ſuch commitment, and befbre the expiration of one calendar 
month. /. 33. h * 885 | a 

And for the better and more eaſy recovery of the ſeveral 
penalties and forfeitures to be incurred by diſobedience to 
this act, and the powers herein contained, and diſpoſing of 
the money which ſhall be forfeited by breach or non-ob- 
ſervance -of any part of this act, it ſhall be lawful for the 
mayor of the faid city of London, or any aldermen of the 
ſaid city, within the ſaid oy or liberties thereof, and for 
any other of his majeſty's juſtices of the peace, or any one 
of them, within their reſpective counties, ridings, diviſions, 
cities, towns corporate, boroughs, liberties, or juriſdictions, 
to hear and determine, in a ſummary way, all offences 
againſt the true intent and meaning of this act; and for 
that purpoſe to ſummon before him any party accuſed ; and 
if he ſhall not appear on ſuch ſummons, or offer ſome rea- 
ſonable excuſe for his default, then, upon oath of one wit- 
neſs of any offence committed, any ſuch magiſtrate or juſ- 
tice ſhall iſſue his warrant for apprehending the olleader; 


and on appearance of the party accuſed, or if he ſhall not 


appear, on notice being given to or left for him, at his uſual 
place of abode ; or if he cannot be apprehended on a war- 


rant granted againſt him, as herein before is directed, then 


any ſuch magiſtrate or juſtice is hereby authoriſed and re- 
quired to procced to make inquiry touching the matters 
complained of, and to examine any witneſs or witneſſes, 
who ſhall be offered on either ſide, on oath, as aforeſaid, 
and which every ſuch magiſtrate or magiſtrates, juſtice or 
juſtices, is and are hereby authoriſed, impowered, and re- 

uired to adminiſter ; and aſter hearing of the parties who 

all appear, ſhall convict or acquit the party accuſed ; and 
if the penalty on any ſuch conviction ſhall not be paid 
within twenty-four hours after ſuch conviction, every ſuch 
magiſtrate or juſtice ſhall thereupon iſſue his warrant, di- 


rected to any peace officer, to make diſtreſs of the goods or 


chattels of the offender 3- and if any offender ſhall re 
away his goods out of the juriſdiction of any ſuch magiſ- 
trate or juſtice, or ſo much thereof that the penalty cannot 


be levied, then ſome magiſtrate or juſtice, within thoſe ju- 


riſdiction the offender ſhall have removed his goods, ſhall 
back the warrant granted by any ſuch magiſtrate or juſtice, 
and thereupon the penalty ſhall be levied on the alfeader's 


goods and chattels, by diſtreſs; and if, within five days 
from the diſtreſs being taken, the money forfeited ſhall not 
be paid, the goods ſeized ſhall be appraiſed and ſold, renderi 

the overplus, after deducting the penalty or forfeiture, = : 


the 


— L 


14%; | 
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the coſts and charges of the proſecution, diſtreſs, and ſale, | 
to the owner; which charges ſhall be aſcertained by the 
magiſtrate or juſtice, before whom any ſuch offender ſhall 
have been convicted, or who backed the warrant, if either 
of them ſhall continue alive, and if not, by ſome other 
magiſtrate or juſtice where the offender ſhall have been; 
and for want of ſuch diſtreſs, then ſuch magiſtrate or juſ- 
tice, within whoſe reſpective juriſdiction any ſuch offender 
ſhall reſide or be, ſhall, on the application of the proſecutor, 
and proof made of the conviction and non-payment of the 
penalty and charges, commit every ſuch offender to the 
common gaol or houſe of correction of the diviſion or place 
where ſuch offender ſhall be found, there to remain for one 
calendar month from the time of ſuch committment, unleſs 
payment ſhall be ſooner made; and all ſuch penalties and 
forfeitures, when recovered, ſhall be paid to the informer, 


7 . if it ſhall be made out on oath, to the ſatisfaction Penalty for wit 
of any magiſtrate or juſtice, that any one is likely to give 3 Is 
or offer material evidence on behalf of the proſecutor of ht. 
any offender, or on behalf of the perſon acculed, and will 
not voluntarily appear to be examined, and give his evi- 
dence concerning the premiſes, ſuch magiltrate or — 
ſhall iſſue his ſummons to convene every ſuch witneſs before 
him, at ſuch ſeaſonable time as in ſuch ſummons ſhall be fixed; 
and if any perſon ſo ſummoned ſhall neglect or refuſe to ap- 
pear, and no juſt excuſe ſhall be offered for ſuch neglect or 
refuſal, then (after proof by oath of ſuch ſummons having 
been duly ſerved) ſuch magiſtrate or juſtice ſhall iſſue his 
war rant to bring ſuch witneſs before him; and if any ſuch 
_ witneſs, on his appearance, or on being brought before 
ſuch magiſtrate or juſtice, ſhall refuſe to be examined on 
oath concerning the premiſes, without offering any juſt 
excuſe for ſuch refuſal, ſuch magiſtrate or juſtice may com- 
mit him to the public priſon of the county, riding, diviſion, 
city, liberty, or place in which the perſon ſo refuſing to be 
examined ſhall be, there to remain not exceeding fourteen 
days, nor leſs than three days, as any ſuch magiſtrate or juſ- 
_ tice ſhall direct. { 1 TE 
And the magiſtrate or juſtice before whom any perfon 
ſhall be convicted, in manner preſcribed by this act, ſhall 
cauſe ſuch reſpective conviction to be drawn up in the form, 


or to the effect following (that is to ſay) ; 


. 


2 * 4 » . 
* = 
= * 


2 4 (To 
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— (To wit) Be it remembered, that on this. day of 


zance, at the time of ſuch conviction, with two ſufficient 


would (in cafe of ſuch conviction) have been entitled to a 


Bread. 


in the year of the reign of . 
is convicted before me, one of his majeſly's juſtices of the 
peace for the ſaid county of or for the riding 

or diviſion of the ſaid county of or for the city, liberty, 
or town of ö (as this caſe ſhall happen to be) for 
2nd I do adjudge him, ber (or them) to pay 
and forfeit fer the ſame tht ſum of Y, | 
Given under my hand and ſeal the day and year aforeſaid, 


No certiorari, letters of advocation, or of ſuſpenſion, ſhall 
be granted to remove any conviction, or other proceedings 
had thereon in purſuance of this act. /. 37. | 

Provided always, that if any perſon convicted of any of- 
fence puniſhable by this act, ſhall think himſelf aggrieved, 
he ſhall have liberty to appeal to the next guns or quarter- 
ſeſſions, and the execution ſhall, in fuch caſe, ſuſ- 
pended, the perſon ſo convicted entering into à recogni- 


ſureties, in double the ſum which he ſhall have been ad- 
Judged to forfeit, upon condition to profecute ſuch appeal 
with effect, and to be forthcoming to abide the judgment 
and determination of the juſtices at the ſeſſions, who ſhall 
hear and finally determine the matter of every fuch appeal, 
and award ſuch coſts as to them ſhall peer juſt ns rea- 
ſonable to be paid by either party; and if 5 conviction 
ſhall be affirmed, ſuch appellant ſhall gar rune pay down 
the ſum adjudged, together with ſuch coſts as the Juſtices, 
in their ſaid ſeſſions, ſhall award; and in default of the ap- 
pellant's paying the ſame, any two ſuch juſtices, or any one 
magiſtrate or juſtice, having juriſdiction in the place into 
which any appellant ſhall eſcape, or where he ſhall reſide, 

all commit every ſuch P to the common gaol of 
the county, city, riding, diviſion, or place, where he ſhall 
be apprehended, until he ſhall make payment of ſuch 
penalty, and of the coſts and charges which fhall be ad- 
Judged on the conviction to the informer : but if the appel- 
ant ſhall be diſcharged of the ſaid conviction, reaſonable 
coſts ſhall be awarded him againſt ſuch informer, who 


ſhare of the penalty; and which coſts ſhall and may be re- 

covered by the appellant againſt any ſuch informer, in like 

manner as coſts given at ſeſſions are recoverable. /. 38. 

Provided that if any ſuch conviction ſhall happen within 

fix days before the ſeſſions, the party who ſhall think ** 
I 
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ſelf or themſelyes aggrieved, on entering into recognizance _ | 1 
in manner before directed, ſhall be at liberty to appeal either "0 
the then next, or the next following ſeſſions. /. 39- 5 | 
Every action which ſhall be brought againſt any magiſ- Indemnity of 
trate, juſtice, or peace officer, for any thing done under perfens proſe 
this act, ſhall be commenced within {1x months next after oC 
the fact committed, and ſhall be laid or brought in the 
county, city, or place where the matter in diſpute ſhall 
ariſe; and the ſtatute. of 24 G. 2. c. 44. intitled, An 
aft for rendering the juſtices of peace more ſafe in the 
execution of their office, and for indemnifying conſlab les 
and others acting in obedience to their warrants, lo far 
as it relates to the rendering the juſtices more ſafe in 
the execution of their office, ſhell extend to the magi- 
ſtrates and juſtices of the peace acting under this act; 
and no action ſhall be commenced againſt any peace of- 
ficer for any thing done in the execution of this act, un- 
til ſeven days after . notice in writing ſhall have been given 
to or left for him at his uſual place of abode, by the attor- 
ney for the party intending to commence ſuch action; 
which notice in writing ſhall contain the name and place of 
abode of the perſon intending to bring ſuch action, and 
alſo of his attorney, and likewiſe the cauſe of action; and 
ſuch peace officer may at any time within ſeven days after 
any ſuch notice, tender ſatisfaction; and if the ſame is not 
accepted, the defendant may plead ſuch tender in bar of | 
ſuch action, together with Te general iſiue or any other | . 
plea, with leave of the court; and if the jury ſhall find the 
amends tendered to have been ſufficient, they ſhall find a 
verdict for the defendant ; and if the plaintiff ſhall become 
nonſuit, or diſcontinue his action, or if judgment ſhall be 
| given for the defendant upon demurrer, or if the action 
wall be brought after the time limited, or ſhall be brought 
in " other county or place than as aforeſaid, the jury 
mall find for the defendant, and he ſhall be intitled to his 
= colts; but if the jury ſhall find that no ſuch tender was 
made, or not ſufficient, or ſhall find againſt the defendant, 
F on any plea pleaded, they ſhall give a verdict for the plain- 
_ tif, and the plaintiff ſhall thereupon recover his coſts againſt 
bj ſuch defendant, /. 40. 3 
And other perſons ſued for any thing done on this act, 
may plead the general iſſue, and if they recover ſhall have 
Fl treble coſts. /. 41. | 8 
1 6l Provided always, that no perſon ſhall be convicted for 
| any of the before mentioned offences, unleſs the proſe- 
| 2 cution 


. 
* 


Proceedings 


hath not been 
ſct. 


Sale of aſſize 
loaves, and 


prize loaves, 


regulated. 


A Gann - i= 
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where the allize weight of bread, and the like, proceeds upon the ſuppoſition 


/ viſions are enacted, as followeth : 


according to the variation in the. price of grain, ſhall be 


prized loaves called quartern loaves, nor affize loaves price 


may not in any wiſe be impoſed on by buying aſſize loaves 


- 40s. nor leſs than 10s. . 1. 


made of the flour of wheat, or meal of wheat, other than 


Bead. 
cution be commenced within three days after. the offence 
committed. /. 42. 5 5 

Provided alſo, that this act, or any thing herein con- 
tained, ſhall not extend to prejudice any right or cuſtom 
of the city of London, or any right or cuſtom of the lord 
of any leet, or the dean of Heſiminſier, or high ſteward 
of NHeſminſter, or his deputy, or of the univerſities. /. 43, 


44 45. | 
What has been already faid with reſpect to the price and 


of an aſſize being ſet. But by the 3 C. 3. c. 11. regula- 
tions are made although no aſſize is ſet, and further pro- 


No loaf or loaves of bread, called or deemed aſſize loaf 
or loaves in the table of the aſſize and price of bread, in 
the act of the 31 G. 2. and the weight of which varies 


made for or expoſed to fale, in any place' where loaves 
called prized loaves in the faid tables ſhall be allowed to 
be fold at the ſame time; that is to ſay, no aſſize loaves 
of the price of three pence and prized loaves called half 
quartern loaves, nor aſſize loaves price ſixpence and 


twelve pence and prized loaves called half peck loaves, 
nor aſſize loaves price eighteen pence and prized Joaves 
called peck loaves, ſhall at the ſame time in any place be 
made for or expoſed to ſale, to the end that unwary perſons 


for prized loaves, or prized loaves for aſſize loaves; on 
pain that every perſon offending {hall forfeit not exceeding 


And the juſtices in their general, quarter, or petty 
ſeſſions, may from time to time appoint which of the 
ſorts of athze or prized loaves, and what other ſorts of 
bread, and what forts of grain, ſhall be allowed to be made 
and fold within their juriſdiction, or any part thereof; their 
order to be entered in a book, which may be inſpected by 
the makers of bread for fale at all ſeaſonable times of the 
day without fee; and they ſhall cauſe a copy thereof to be 
put up in ſome market or other public town of the place, 
or elſe to be inſerted in ſome public news- paper circulated 
there. Provided, that the juſtices ſhall not at any time 
allow the making for ſale or fefling any ſorts of afſize brezd 


wheaten and houſchold bread, and loaves of white bread, 
of the price of two pence or under. /. 2, 3. Re 
An 


iN Bead. „ 
Ahd every maker of bread for ſale ſhall obſerve and keep 3 

te ſame proportion as to weight, as where the aſſize is ſet; the proportion 
chat is to ſay, every white loaf of the price of 24. or un- of weight, 
WE cr, ſhall weigh three parts in four of the weight of the 

WS wheaten loaf of the like price; and every wheaten aſſize EY 

|. loaf, of whatever price the ſame ſhall 'be, ſhall weigh 
WT three parts in four of the weight of every houſehold aflize 

WE loaf of the like price; and every houſehold aſſize loaf, 
call weigh one third part more than a wheaten aſſize loaf 
of the like price; on pain of forfeiting not exceeding 40s. 


77 # ; "TP peck, half peck, quarter of a peck, and half quar- 
ter of 2 peck loaf, made for ſale of the meal or flour of 
WE wheat, and called Y/hcaten Bread, ſhall be ſold in propor- 
tion to each other reſpectively, as to price; and the like, 
as to loaves of Houſebold Bread, which ſhall be ſold pro- 
WE portionably to each other, and for one fourth lefs than 
raten Bread of the ſame denomination; on pain of for- 
195 feiting for every loaf, not exceeding 40s. nor les than 108. 


Ws The weight of every ſort of bread made for ſale ſhall be 

in averdupoiſe weight, as follows: Every peck loaf, ſeven- 

teen pounds fix ounes ; half peck loaf, eight pounds eleven 

WE ounces; quarter of a peck loaf, four pounds five ounces 

and a half; and every half quarter of a peck loaf, two 
pounds two ounces and three quarters; on pain of forfeit- 
ing for every ounce wanting not exceeding 5s. nor leſs. 

chan 15. and for leſs than an ounce not exceeding 25. 68. 

RE nor leſs than 6d. ſo as the fame in any city, town corporate, | 

or within the bills of mortality, be brought before a juſtice ” s © 

and weighed before him within twenty-four hours after it | 

BE ſhall have been baked or found in any perſon's cuſtody 

for ſale, and elſewhere within three days: —unleſs it ſhall 

be made out to the ſatisfaction of ſuch juſtice, that the de- 

ficiency in weight wholly aroſe from ſome unavoidable ac- 

a cident in baking or otherwiſe, or was occationed by ſome 

WE contrivance or confederacy. /. 6. i 16, | | 

No perſon ſhall ſell or offer or expoſe to ſale any bread 
of an inferior quality to wheat bread, at an higher price 
7 e bread ; on pain of forfeiting not exceeding 

208. / 7. | | | 

Every wheaten loaf ſhall be marked with a large Roman 
=  ; bouſhold with a large Roman H; and if any perſo:: 

wall (ell or offer to ſale any ſuch loaf unmarked (except 

WE ſuch. loaves which ſhall be raſped by the deſire of the 
a purchaſer for his own uſe), he thall forfeit for gvery ſuch 
=. | loaf 


How marked. 


ſhall be made, that the not 


Bztad. 
loaf, not execeding 401. nor leſs than 10s. unleſs it ſhal 


appear to the ſatisfaction of the —_— to whom complaint 
ing,. or not duly marking 


thereof, aroſe from ſome unavoidable. accident in baking, 


or otherwiſe, or was occaſioned by ſome contrivance vr 
confederacy. /. 8. | | : 

And bread made of the meal or flour of any other grain 
than wheat, ſhall be marked with ſome letter or letters not 
more than two, as the juſtices in their general, quarter, 
or ſpecial ſeſſions ſhall order; which order Kal be entered in 
a book, to which the bakers may reſort in the day-time with. 
out fee ; and the juſtices ſhall cauſe a copy thereof to be 


put up in ſome market or other public town or place within 


Juſtices, &c. may Any ju 


enter the premi- 


ſes of a baker. 


the diviſion, or otherwiſe to be inſerted in ſome public 
newſpaper uſually circulated there; and if the juſtices ſhall 
* 45 to make ſuch order, the baker ſhall mark even 
ſuch loaf with any two diſtinct capital letters as he ſhall 
think fit; and every perſon who ſhall make or have i 
his cuſtody for ſale any ſuch loaf made of the meal or flour 
of other grain than wheat, which ſhall not be ſo marked, 
ſo as the hw may be aſcertained under what denomination 
it was made (except ſuch loaves as ſhall be raſped by thc 
deſire of the purchaſer for his own uſe), ſhall forfeit not 
3 40s. nor leſs than 55. for every loaf not ſo marked. 
« 9. 1 T4 
ſtice, or peace officer authorized by warrant af 
ſuch juſtice, may enter into any houſe, ſhop, ftall, bake- 
houſe, warehouſe, outhouſe, or other place, belonging to 
any baker or ſeller of bread, and ſearch, view, and try al 
or any bread which ſhall be there found ; and if any brea 
ſhall, on proof made before him by the oath of one wit- 
neſs, be found to be deficient in weight, or not truly 
marked, or deficient in the due baking or working thereoß 
or in the goodneſs of the ſtuff, or made with any mixture of 
meal or flour of any other grain than the ſame ſhall import 
to be made with, or with any larger or other proportion 6 
any other grain than what ought to be put therein, or with 


any mixture or ingredient which, by the aforeſaid act, ought 


not to be put therein, or with any thing in lieu of flour which 
ſhall not be the genuine flour the ſame ſhall import to be, 
or made with any leaven not allowed by the ſaid former att; 


- ſuch juſtice or peace officer may ſeize the ſame, and diſpole 
thereof to poor perſons, as to ſuch juſtice ſhall ſeem fit; 


and the maker or ſeller, whoſe bread ſhall be found want- 
ing in w 4 of theſe particulars, ſhall forfeit not exceeding 
e 


$/. nor leſs 205. unleſs the default ſhall appear to have _ þ 


/ 


= B2ead. 
com ſome unavoidable accident, or ſome: contrivance or 


confederac „J. 10. * 
If any * ſhall wilfully obſtruct or oppoſe an ſuch 
We ſearch, ſeizure, view, or weighing of ſuch bread; he 
WE {hall forfeit not exceeding 40s. nor leſs than 20s. . 11. 
Provided always, that no perſon who ſhall follow or be 
concerned in the buſineſs of a miller, mealman, or baker, ſhall 
be capable of acting as a juſtice in the execution of this 
20; and if he ſhall greſume ſo to do, he ſhall forfeit 50“. 
do him who ſhall inform or ſue for the ſame. 1 12. 
Provided alſo, that if ſuch. baker ſhall make it appear to 
a any ſuch juſtice, that any offence for which he ſhall have 
paid the penalty, was occaſioned by the neglect or default 
of his journeyman or ſervant, the ſaid juſtice ſhall iſſue his 
WE warrant for bringing the offender before him or ſome other 
WE juſtice; and on conviction, the juſtice ſhall order what 
reaſonable ſum ſhall be paid by the ſaid offender by way of 
recompence; and if he does not immediately pay the ſame, 
ſuch juſtice hal} commit him to the houſe of correction, or 
WA other priſon of the place where he ſhall be apprehended, there 
to be kept to hard labour not exceeding one calendar 
monthʒ ualeſs. payment be. ſooner made. /. 1 FS TED 
Aud one juſtice may hear and determine offences againſt 
this act in like manner as by the ſaid former act. .. 14, 15. 
And no certiorari ſhall be granted, to remove any con- 
viction or other proceedings had thereupon. /. 17. 
aro like liberty of appeal as by the ſaid former act. 
Id, 19. Desi an / | boa) yt 
| Perſons. convicted on this act ſhall. not be liable to be 
# proſecuted for the ſame offence under any other law. / 7 
And all penalties and forfeitures on this act, ſhall. be 
chus divided, viz. half to the informer, and the other half 
ZI 7 the juſtice ſhall order, for carrying this act into execution. 
7 24. Te 
Provided that nothing herein ſhall extend to the uni- 
verſities. /. 25. 3 | 


che 31 G. 2. c. 29. and 3 G. 3. c. 11. only two ſorts of 
bread made of wheat are allowed to be made for ſale, that 
to ſay, Wheaten and Houſehold ; and whereas, according 
do the ancient order and cuſtom of the realm, there hath 
been from time immemorial a STANDARD WHEATEN 
WF BREAD, being the whole produce of the wheat whereof it 
= was made; it is therefore enacted, that from henceforth 
bread made. of the flour of wheat, which flour, without any 


mixture 


By the 13 G. 3. c. 62. intitled an act for the better Concerum 


regu ating the aſſize and making of bread. Whereas by 1 eat· 


=y 


o Biead. 
mixture or diviſion, ſhall be the whole produce of the 
ain, the bran or hull thereof only excepted, and which 
ſhall weigh three fourth parts of the weight of the wheat 
- Whereof it ſhall be made, may be made and ſold, and ſhall 
be called and underſtood to be a fandard wheaten bread ſ. i. 
Provided that the maker ſhall mark every loaf therecf 
with the capital letters S W, and the ſame may be made 
and ſold, although no aſſize be ſet, of the weight and in the 
rtions following; viz. That every ſtandard wheaten 
peck loaf ſhall: weigh 17 J. 60z. averdupois ; every half 
_ peck loaf 8 lb. 1102. and every quartern loaf 4 lb. 51 07, 
and every peck loaf, half peck Joaf, and quartern loaf ſhall Wi 
always be fold as to price in proportion to each other re. | 
ſpectively; and that when wheaten and houſehold bread, 
made as the law directs, ſhall be fold at the fame time, 
together with this ſtandard  wheaten bread, they ſhall be 
fold in reſpect of and in proportion to each other, as fol. 
loweth; namely, that the ſame weight of wheaten bread, 
which coſts 8d. the ſame weight of this ſtandard wheaten MW 
bread ſhall coſt 7d. and the fame weight of houſehold bread il 
ſhall coſt 64. or ſeven ſtandard wheaten affized loaves ſhall 
weigh equal to eight wheaten aſſized loaves, or to fix 
houſchol aſhzed loaves of the ſame price, as near 2s may 
2 bit ane 


3 3 bist n 10 2s 
x Hotte alſo, that the ſaid ſtandard wheaten bread ſhall 
not be made into or. expoſed to ſale or fold as prized loaves, 
at one and the ſame time, together with aſſized loaves of 
the ſame ſtandard wheaten bread. /. 3. 7 
And any magiſtrate may, whenever he ſhall think pro- 
per, fix the aſſize of this ſtandard wheaten bread, the baker's 
allowance for baking beiug included, according to the fol- 
lowing tables: nh OT. 1B | 


Bead. 
1 Or the Ass12E Table of Standard Wheaten Bread. 


The firſt column contains the price of the buſhel of 
wheat, /Vinche/ler meaſure, from 2s. 94. to 145. 6d. the 
buſhel, the allowance of the; magiſtrate to the baker for 
baking included: the other columns contain the weight of 
the ſeveral loaves. E o 


„ 2: 06a fe 


OO Small Bread. 
7 17 


y 


o 4 


the buſhel 1 SL Þ | | | 


Large Aſſize Bread. | 
price of | 3 | 

of wheat Penny. 7 wopence. Sixpence. | 

0 e Penny. T ̃ 2 


Twelve | Fighteen | 


and baking. Pence. Pence. 
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Or the Paier Table of Standard Wheaten Bread. 
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Bakers and ſellers of the ſaid ſtandard wheaten bread 
ſhall be liable to all the penalties of the former acts ; pro- 
vided, that, if any information be laid againſt a baker, for 
making, marking, or expoling to ſale any bread purporting 
to be the ſtandard wheaten bread aforeſaid, made of flour, 

not being the whole produce of the wheat, the bran or hull 
thereof only excepted, and weighing three fourth parts of 
the weight of the wheat whereof it was made, and he ſhall 
prove that he bought the ſaid flour, for ſuch flour, of the 
miller or mealman, naming his name and place of abode; 
the baker ſhall be acquitted, and the miller or mealman 
ſhall forfeit as in the caſe of adulterating corn, meal, or 
flour, by the ſaid act of 31 G. 2. /. 5, 6. 
When the magiſtrates have ſet the aſſize of the ſaid 
ſtandard wheaten bread, they may, if they think proper, 
omit ſetting the aſſize of any other ſort of bread. /. 7. 
And the juſtices of the peace, at any general or quarter- 
ſeſſions, may prohibit for three months (unleſs they ſhall ſee 
cauſe ſooner to revoke the prohibition, which they may do 
at any adjourned quarter ſeſſions or any ſpecial ſeſſions), the 
| makers of bread for ſale, for making or expoſing to ſale any 
other fort or ſorts of bread, purporting to be of a ſuperior 
quality, and fold at a higher price than the ſtandard 
wheaten bread aforeſaid. Provided, that no ſuch order of 
prohibition ſhall take place until one kalendar month at 
eaſt after the date of the making thereof. And ſuch order 
ſhall be entered by the ſaid juſtices in a book, to be in- 
ſpected by the bakers at all ſeaſonable times in the day- 
time, without fee; and the juſtices ſhall cauſe a copy of 
fuch order to be put up in ſome market or other public 
town within the diſtrict, or to be inſerted in ſome public 
newſpaper publiſhed within ſuch diſtrict ; and provided, 
that the bakers may have an opportunity, whilſt the ſaid 
-prohibition is under conſideration, of offering to the juſ- 
tices their objections againſt it. /. 8, . 4 
But nothing herein ſhall extend to prevent the magi- 
ſtrates or others who have power to ſet the aſſize of bread, 
- from allowing (even during the time of ſuch prohibition), 
if they think proper, any white loaves or wheaten loaves of 
the price of one penny or two pence to be made and fold, 
ſo that they may be made, marked, and fold, according to 
the 2 of the aſſize - table of the 31 G. 2. /. 10. 
And whereas in ſome places the inferior claſſes of peo- 
ple are deſirous of being ſupplied with bread made of wheat, 
| of a coarſe and cheaper fort than the ſtandard wheaten 
bread ; therefore it ſhall be lawful for the baker to 8 
| and 


and ſell ſuch inferior and coarſer bread, provided he ſells it 
at a price under that of houſehold bread, as directed by the 
31 G. 2. (although nothing in this act extends to ſetting 

any aſſize thereon); but if he ſells ſuch inferior bread by 

weights and prices at which the houſehold bread aforeſaid is 

at that time àſſized, he ſhall be liable to the ſame pine 

as bakers for any miſdemeanor in making and ſelling any 

other ſort of bread. /. 11, 12. | | 3 

Provided, that nothing herein ſhall extend to prejudice 

any right or cuſtom of the city of London, or the dean of 

the collegiate church of Meſtminſter, or the high ſteward 

of the city of Meſiminſter, or either of the two univerſities, 
14, 17. * ö | 

hi By 1 2 & 3 Ed. 6. c. 15. it is enacted, that if any Severe ſtat. of 

baker ſhall conſpire not to ſell bread but at certain prices, Sond's IH 

he ſhall forfeit 10/. for the firſt offence ; and, if not paid in not to fell bread 

ſix days, he ſhall be impriſoned twenty days, and have only but atcertain 

bread and water for his ſuſtenance ; for the ſecond offence Prices. 

200. or he pillory ; and for the third offence 40/. or the 

pillory and loſs of an ear, and to become infamous, and the 

ſeſſions or leet may hear and determine the ſame. | 
By the 32 G. 2. c. 18. /. 2. Such of the penalties by the Application of 
I G. 2. c. 29. as are not thereby particularly diſpoſed of, forteirures by 
all be one moiety thereof, where any offender ſhall be 3 . 

convicted by confeſſion, or oath of one witneſs, to him who diſpoſed 

ſhall inform and proſecute ; and the other moiety thereof, | 

and all penalties and forfeitures incurred on the weighing, 

trying, or ſeizure of any bread by any magiſtrate or juſtice, 

ſhall be applied for the better carrying the ſaid act into exe- 

cution, as ſuch magiſtrate or juſtice ſhall think fit. 


Breaking pen Doors. See ARREST. 
. Brewers, See ALEHOUSE, 8 


. 


— 


Pr, 


— K 


Wꝛiberv. 


B RIB E R Y, ina large ſenſe, is ſometimes taken for the Bribery ume. 


receiving or offering of any undue reward, by or to any 


I! WW perſon whatſoever, whoſe ordinary profeſſion or buſineſs re- 


lates to the adminiſtration of 13 juſtice, in order to in- 
cline him to do a thing againſt the known rules of honeſty 


| | } and integrity; for the law abhors the leaſt tendency to cor- 
_ :ption in thoſe who are concerned in its adminiſtration, and 


A a 2 | will 


356 _ Biibexy. 
will not endure their taking a reward for doing à thing 
Which deſerves the ſevereſt of puniſhments. 3 1n/t. 149. 
Cre. Jac. 65. 1 Haw. 168. by 
What in a &ric But, in a ſtrict ſenſe, bribery is taken for a great miſpri- 
tente. ſion ol one in a judicial place, taking any valuable thing 
whatſoever, except meat and drink of fmall value, of any 
one who has to do before him any way, for doing his office, 
but of the king only, and is punithable at the common law 
A candiaze. by fine and imprifonment. 1 Haz. c. 67. | 
rpg ie By the 7 & 8 /c. 4. it is enacted, that no candidate to 
by 2 ed | | 

ay means mall be elected a member of parliament, after teſte of the writ of 
de incapacitated. ſummons, or after a_place becomes vacant in parliament 
time, ſhall, by himſelf, or by any other ways or means on 
his behalf, or at his charge, before his election, directly or 
indirectly, give, or promiſe to give, to any elector, any 
money, meat, drink, proviſion, preſent, reward, or enter- 
tainment, to or for any ſuch elector in particular, or to any 

county, city, town, borough, port, or place in general, in 

| order to his being clected, on pain of being incapacitated, 

Onth againſt And by the 2 C. 2. c. 24. (which is required to be read 
bridery at 8 by the returning officer, immediately after he has read the 
writ, and alſo at every Eaſter ſeſſions for any county or 
City, and at every election of the chief magiſtrate in any 
borough, town'corporate, or cinque port), it is enacted, that 
every | ax rae before he is admitted to poll, ſhall, if required 
ſo to do by either of the candidates, or any two electors, take 
the gag. way to be adminiſtered by the returning of- 
ficer, or his deputy : bs; | . 
EIA. B. do fwear I have not received or had, by my- 
4 ſelf, or any perſon whatſoever in truſt for me, or for my 
< uſe and benefit, directly or indirectly, any ſum or fums of 
money. oſſice, place, or employment, gift, or reward, or 
* any promiſe or ſecurity for any money, office, employ- 
ment or gift, in order to give my vote at this election; Wl 
and that 1 have not before been polled at this election“. 
+ I, 16.2 
/ If the elector is one of the people called Quakers, his Wl 
folemn affirmation is required, inſtead af ſuch oath. Id. 1 
Penker f,, And any perſon who ſhall take money, or other re- 
taking z beibe. Ward, or contract or agree for any money, gift, office, en- 
ployment, or other reward, either to give or forbear to a 

give his vote, ſhall forfeit 500. /. 7. | 

And by 25 C. 3. c. 84. in all caſes where no oath of 
other than the ſaid oath againſt bribery, or the 
oaths of allegiance, ſupremary, and abjuration, can now b) 
law be required, every perſon claiming to give bis vor 
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ſhall if required as aforeſaid), Before he is admitted to poll, . 

ke the following oath. 2 FFP 
8 «] do fear — my name is A. B. and that I am [ nen- New oath ap- 
« zoning. his addition, profeſſion | an 
« of is at * i the county of — >» [and 
« if it is a town conſiſting of mare than one veg acl] pat 
« /reet] and that I have not before polled at this election; 
«and that I verily believe myſelf to be of the full age of 


« twenty-one years. /. 5» FS 
For further particulars reſpecting the election, &c. of 
members of - PARLIAMENT We 765 


25 G. 3. 
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-Bicks and Tiles. 
BY the 17 Ed. 4. c. 2. every maker of tile, called plain How tiles are 
tile {order called: thak tile), roof tile, or cres tile, o >< made, 

corner tile, and gutter tile, ſhall make it $006, ſeaſonable, | 
and ſufficient; and well whited and annealed. | 5 

And the earth of which ſuch tiles ſhall be made, ſhall be and of what 
dug up before the firſt of November yeatly, and be ſtirred *. 
and turned before the firſt of November following, and not 
worked before the firſt of March following; and ſuch earth, 
before it be put to making of tile, ſhall be truly wrought and 
tried from ſtones. © © 

And the veins called malin or marle, . and chalk, lying 
commonly in the ground near the land convenient to make 
tile, after the digging of the earth of which any ſuch tile ſhall 
be made, ſhall be well ſevered from the earth of which the 
tile ſnall be made. | * 
Every plain tile, ſo to be made, ſhall be 10! inches in Dimenſions. 
length, 64 inches in breadth, and half an inch and half a 
quarter in thickneſs : roof tile, or cres tile, thirteen inches 
long, half an inch and half 4 quarter thick, with convenient 
deepneſs : gutter tile, and cover tile 10; inches long, with 
convenient thickneſs, breadth, and depth. IB 

And: every perſon who ſhall expoſe to fale any ſuch tile Penalty for 
otherwiſe made, ſhall forfeit to the buyer double the valite of — ing them 
the tile, and make fine and ranſom at the king's will. The 
Juſtices of the peace, and every of them, may hear and de- 
termine offences againſt this act, and ſhall aſſeſs on the 


f offender no leſs than 55. for every thouſand plain tiles, 63. 


ws hundred of corner or gutter tile. 


84. for every hundred roof tile, and two ſhillizigs for every 
$3; - | And 


or trade] and that the place pointed by flat. 
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— nr And the faid juſtices are authoriſed to call before them, 


examine them, 


de ſearched, on pain of for 


7 
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or any of them, perſons of knowledge and experience in 
making tile, to ſearch and examine the digging, caſting, 
turning, . partirig, making, whiting, and ani aforeſaid ; 
and no perſon ſhall offer any ſuch tile to ſale before it ſhall 

"rw and if a ſearcher ſhall 
find any offenders againſt this act, he ſhall preſent ſuch 
defaulter at the next ſeſſions, which ſhall be equal to a 
preſentment of twelve men; -and the tile-maker ſhall pay the 
ſearcher for his labour, one penny for every thoaſand plain 
tile, one half- penny for every hundred roof tile, and one 


farthing for every hundred corner and gutter tile. Every 


ſearcher who ſhall neglect his duty ſhall forfeit 10s. and the 
juſtices may hear and determine the defaults of the ſearchers 
in the ſame manner as of the tile- makers. 5 


[ Note, Pantiles are of modern invention, and thereforo 


could not be mentioned in the ſtatute of 17 Ed. 4. 


Dimenſions of 
pantiles. 


Dimenſions of 
bricks. 


But by the 17 C. 3. c. 42. . 2. all pantiles made for ſale, 
ſhail, when burned, be not leſs than 131 inches long, 91 
inches wide, and half an inch thick, or the maker ſhall for- 


feit 10+. for every thouſand, J 2. 6 | | 
And by the ſame ſtatute, all bricks made for ſale ſhall, 

when burned, be not leſs than eight inches and an half long, 

two inches and an half thick, and four inches wide; on 


that the maker ſhall forfeit 205. for every thouſand. /. 1. 


The ſize. of the ſieves or ſcreens for ſifting or ſcreening 


ſea- coal aſhes, to be mixed with brick earth in the mak- 


ing of bricks, ſhall not exceed one. fourth part of an inch 
between the maſhes. /. 3. e 

All combinations to inhance the price of bricks or tiles 
ſhall be void; and every brick-maker who ſhall oftend 
therein ſhall forfeit 201. and every clerk, agent, or ſervant 
10l. half to the poor, and half to any. perſon who ſhall ſue, 
in ſix calendar months, in one of the courts at /e/}minfler. 


V Aue penalties and forfeitures, not herein otherwiſe direct- 
ed by this act, ſhall be recovered before one juſtice, on proof 
by confeſſion or oath of one witneſs, to be levied by diſtreſs; 


half to the informer, and half to the poor of the pariſh where 


the offender dwells ; and for want of ſufficient diſtreſs, or if 


| ſuch penalties and forfeitures ſhall not be forthwith paid, the 


| ſooner paid, /. 5, | : 


— ſhall commit the offender to the common gaol or 
ouſe of correction for the place where the matter ſhall ariſe, 


for any time not exceeding two calendar months, unleſs ſuch 
penalties and forfeitures, and all reaſonable charges, ſhall be 


- The 
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The conviction to be in the form, or to the effect following: 


Be it remembered, that on the —— day of — in porm of con- 
the year of our Lord — A. B. is convicted before me viction. 


1 „D. one of his maje *; juſtices of the peace for the — 
7 F ad N i We oke, a when and where it . 
committed, as the caſe may 958 2 under my hund and 
ſeal, the day and year aforeſaid. 1. 0. ee 
NH oy Pine for ndl in the dimenſions of bricks 
or tiles ſhall be recovered, unleſs the information ſhall be 
laid within one calendar month after ſale or delivery. /. 7. | 
Perſons who think themſelves aggrieved may, within Appeal. 
four calendar months after the caufe of complaint ſhall have 
ariſen, appeal to the general quarter-ſeſſions, giving 21 days 
notice at the leaſt, in writing, to the, perſon whoſe acts are 
complained againſt, and within eight days after ſuch no- 
tice entering into recognizance before a juſtice with two 
ſureties, conditioned to try ſuch appeal at, and abide the 
order of, and pay ſuch coſts as ſhall be awarded by the 
court; and the juſtices at ſuch ſeſſions, on proof of ſuch 
notice and recognizance, ſhall hear and determi e the ap- 
peal in a ſummary way, and award ſuch cofts to the party 
appealing or appealed againſt, as they ſhall think reaſon- 
able, and their determination ſhall be concluſive; and no 
order or other proceedings in the premiſes ſhall be quaſhed 
for want of form, or removed by certiorari or other proceſs 
into any of the courts of record at NWeminſter. ſ. 8. 
By the 27 G. 3. c. 13. the following duties are laid on 
* and N has , us 0 W 
or every thouſand bricks made in Great= V. 5. d. 8 
| Britaly ſhall be paid by the maker a duty of o 2 6 a, 
For every thouſand plain tiles 0 
For every thouſand pantiles or ridge tiles O ö 0 
For every hundred paving tiles not exceed- 
ing ten inches ſquare - «= -"- "0-2" & 
For every hundred ditto exceeding ten in- 
ches ſquare —B 8 in 0 3 0 
For every thouſand tiles other than thoſe Ty, 
above deſcribed, (by whatever name 
A they may be called or known) - - © 3 0 
ih. And Aertz 5. Jo c. 24. feſſe 2. . 4. Before every 8 
maker of bricks or tiles begins to make, he {hail give or nals is 
leave notice in writing at the next excife-office, of his name 
and place of abode, and of the theds, workhoules, or other 
5 e „ 37 23 x7 lay 
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places where ſuch bricks or tiles are intended to be made, 
| N on pain of 1000. ig 3 
When charges And all bricks and tiles ſhall be taken account of, and 
by the officer. charged by the officer, whilſt they are drying, after they 
are turned out of the moulds, and before they are removed 
to the kiln or clamp for burning; for which purpoſe every 
officer is authoriſed and required to enter into the fields, 
ſheds, or other 2 where bricks and tiles ſhall be 
making, and he take an account thereof in writing, 
and leave a copy thereof 5 demanded) with the maker, on 
8 of 40s ; and any perſon who ſhall obſtruct ſuch officer, 
all forfeit 5o/. /. 5, 11, 14. . | 
And ſuch officer, in making his charge of the duty, 
ſhall make an allowance of ten in every hundred, when 
charged in the field before burned, to compenſate for waſte, 
| loſs, or damages. /. 6. . | 
Penalty for re- By the 25 G, 3. c. 66. Every maker who ſhall remore 
moving till fur any bricks or tiles to the kiln or clamp, or other place of 
* burning, before the officer has taken an account of them, 
ſhall forfeit 50/; and all bricks and tiles fo carried away, 
and being found in the poſſeſſion of any maker or dealer 
therein, or in the poſſeſſion of any other perſon for his uſe, 
hall be forfeited, and may be ſeized, or the value thereof 
ELSE os oor ie... 
But by the 24 Ge 4 c. 24. /,.2. No ſuch maker ſhall Wil 
be ſubject to the penalty, if the officer ſhall negleA to take 
an account, on due notice being given him three days be- 
fore ſuch remoyal. /. 8. e eee 
Regulations for Every maker of bricks and tiles ſhall, while any bricks 
placing hem, and tiles are drying, place them in ſuch a manner, that the 
officer may eaſily and ſecurely take an account r and 
if he ſhall place them in an irregular or unuſual manner, in 
order to make it difficult, or unſafe for the officer to take 
ſuch account, he ſhall forfeit 50%. 25 G. 3. 6. 66. /. 4- 
and keeping And ſuch maker ſhall keep the bricks and tiles that are 
them ſeparate. unſurveyed, ſeparate from thoſe which have been ſurveyed, 
— 7  ' 7 "Y OTE, | 
Concealing, And every perian who ſhall fraudulently conceal any 
bricks or tiles, during the making, with intent to evade the 
72 ſhall forfeit the ſame, and 200. 24 C. 3. . 24. 
| „. 2. | 5 1 . 
Entry tobe *' Every maker ſhall, ance in every ſix weeks, make entry 
mace once in fix in writing, upon his oath, ar upon the oath of his chief 
weeks. rr in mit: 
2 workman, at the next exciſe- office, of all bricks and tiles 
which ſhall be made by him within that time, on _ 
h „ $9 
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Fol. and within ſix weeks after ſuch. entry, he ſhall clear 
off all the duties then due thereon, on pain of double duty 3 
and any perſon who ſhall carry away ſuch bricks or tiles, 
before the duty be cleared off, arfeit double the value 
thereof; but ſuch maker ſhall not be obliged, to go 
farther than to the next market- town, in order to make ſuch: 
L nee, e 
Al 3 and utenſils, uſed in making ſuch 
bricks and tiles, in the cuſtody af the maker, &c, ſhall be 
liable to be ſeized for any debts or rena under this act, 
whether the debtor or offender be the lawful owner thereof 
or not. /. 15.65 ene „ nne? 
Bricks or tiles may be imported, and, on ſecurity being 
ven, a drawback of the duties will be allowed ; but, 

F Mond fuch bricks or tiles be re · landed, they ſhall be for- 
ſeeited to his majeſty, over and above the penalty of the bond. 
r hel icome ag 5h, 
8 The penalties and forfeitures incurred by this act are to 
| be ſued for, levied, and niitigated; as by the laws of exciſe, 
or in the courts at Mæſmiuſler; half to the king and half to 

him who ſhall ſus. 24 G. 3. c. 24. /effe 2+ ſo 1. 


* 
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J. Repairing Bridge. oh 
II. Iadicment of Bridges, ee ; 
III. Rertiring the three hundred Feet of tht Raa 
at the Ends of Bridges. _ onal 


M7 I. Repd iring Bridges. - 
VPN Wot f ; _ | . 
UBLIC bridges, which are of general conveniency, are un . . . 
* of common i to be — by the whole mbabi — 
* of — county in which they lie. Hale's P. C. 143. | 
9. 33. REL 5 ' 

But a corporation aggregate: either ih reſpect of a ſpecial when by be. 
tenure of certain lands, or in reſpect of a ſpecial preſcription ; cial preſcription 
alſo any other perſon, by reafon of ſueh a ſpecial teure, 5nure; 
may be compelled to repair them. Hales P. C. 143 
Dall. r. .. 41g) Ra SE 

Any particular inhabitant or inhabitants of a county, or Who may be in- 
tenant or tenants of land, chargeable with the repairs of a dicked for ot 


| repairing 
common bridges. 


1 


1 B21dges.. 
common bridge, may be made defendants to an indictment 
for not repairing it, and be liable to pay the whole fine aſ- 
ſeſſed by the court, for the default of ſuch repairs, and 
ſhall be put to their remedy at law for a contribution from 
thoſe who are bound to bear a proportionable ſhare in 
the charge; for caſes of this nature require the utmoſt ex- 
ition, and bridges being of abſolute neceſſity, are not to 
lie unrepaired till lau- ſuits are determined. 6 Med. 30. 
Salk. 358. OL buen prof WER! e | 
Holdinga If a manor, held by the'ſervice or tenure of repairing a 
| manor by the common bridge, comes by the alienation of the lords into 
tenure of re- the hands of ſeveral perſons, every alienee, being tenant of 
pairing bridge. any parcel either of the demeſne or ſervices, hall be liable 
to the whole charge, and put to their remedy ſor a contri- 
bution from the reſt; and though the lord on ſuch ali- 
enation, agreed that the purchaſers ſnould be exempt from 
the charges; yet, however binding ſuch an agreement 
might be among themſelves, it ſhall not work a general in- 
jury, dy making the remedy the public had, more difficult 
than it was before. 1 Salk. 358. I en 
So if a manor, ſubject to ſuch charge, comes into the 
hands of the crown, yet the duty upon it continues; and 
any perſon, claiming afterwards under the crown, the 
Whole manor, or any part thereof, ſhall be liable to an in- 
| N or information, for want of due repairs. 1 Salk, 
Where part is 7 part of a bridge lie within a franchiſe, thoſe of the 
within a fran - franchiſe may be charged with the repairs for ſo much: 
_ alſo by a ſpecial tenure, a man may be charged with the re- 
pairs of one part of a bridge, and the inhabitants of a county 
are to repair the reſt, Haw. 221. Raym. 384, 385. 
If a man makes a bridge for the common good of 
king's ſubjects, he is not bound to repair it. 2 Jui. 700, 
| No man can be compelled to build or contribute to the 
charges of building any new bridge, without an act of par- 
liament; nor gan the inhabitants of the whole county, by 
their own authority, change a bridge or highway from one 
place to another, 2 In/t. 701. 9 Med. 307. 

No inhabitant of a county ought to be a juror for the 
trial of an iſſue, whether the county be bound to ſuch re- 
pairs or not; but by ſtat, 1 Ann. c. 18. he may be a good 
witneſs. 1 Haw. 222. | | Ln be, 

By the great charter, 9 H. 3. c. 15. no town nor free- 
man ſhall. be diſtrained to make bridges nor banks, but 
ſuch as of old time and of right have been accuitomed, 

And if none are bounden by tenure or preſcription at 
| | common 


WF juſtices ordered the ſum of 10/. to be iflued for that purpoſe, 


court were clear and unanimous, that the Riding was 


vas for the common E utility of the county, and there- 


Ws continue in the old channel, or make a new one; and that 


Ws tcrials neceſſary for ſuch repairs. "T Haw. 222. 


Bꝛidges. J0863 
common law, then the whole county or franchiſe ſhall re- 
r T 2 

In the caſe of XK. and the Inhabitants of the Weft A public bridge 
Riding of the. count 4 York, E. 10 G. 3. the inhabitants of dividual, Ke. 

Gluſburne, being le irous of having a bridge for carts and hall be repaired 
carriages over Gluſburne Beck, applied for aſſiſtance to by the county. | 
the ſeſſions for the ſaid Weſt Riding; and thereupon the 


with a proviſo that the ſame ſhould not be conſtrued to ex- 
tend to charge the inhabitants of the ſaid Riding, in future, 
with the reparation of the faid bridge, or any part thereof. 
Accordingly, ſuch bridge was built for public utility, and 
Vas afterwards conſtantly uſed by all perſons paſſing that 

W road, till 1767, when it was carried oo by a flood, 
And che queſtion was, Whether the inhabitants of the 
Weſt Riding were obliged to rebuilt the ſaid bridge? The 


obliged to repair this new bridge. The inhabitants of the 0M 
county are of common right bound to repair all public | 
bridges, becauſe they are for the benefit of the county. 

The inhabitants of bares nee not bound to make'or 

build this new bridge for carts or carriages. This bridge 


fore is within the rule, that © If a man makes a bridge for 

© the common good of the king's ſubjects, he is not bound 

* to e ** The common = therefore attached upon 
is bridge, and the county ought to repair it. Black. 

EK. 685. 5. ene e 

_ It ſeems clear that thoſe who are bound to repair ſuch 

1 bridges, muſt make them of ſuch height and ſtrength as „ 


oy 


ſhall be anſwerable for the courſe of the water, whether it repaircd. 


they are not puniſhable as treſpaſſers for entering on any 
adjoining land for ſuch purpoſe, or for laying on the 2 


19 By the 22 H. 8. c. 5. ſ. 1. The juſtice of peace 1 
every ſhire, franchiſe, or borough, 17 aur of them, (T — — a. 
0 * may inquire and determine, in their general ſeſſions, — inquireand — = 
of annoyances of bridges broken in the highways, and determine. 
make ſuch proceſs and pains on every preſentment, againſt 
the perſons charged &c. as the King's Bench is uſed to do, 


or as it ſhall ſeem by their directions to be neceſſary and 


convenient. | » 
„ If the bridge be within a franchiſe, which has not four 
Juſtices, and a ſeffions of its own, the juſtices of the county 
thall inquire z but if the franchiſe be a county of itſelf, and | 
171!!! lol 
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has not four juſtices 1 '9. ), i it is not Within this ſtatute, but 
is left to the remedy which it had at comnion law, 2 


_ inſt. 702. 


Where the bridge is in one mirs, and the perſons o or 
lands which ought to be charged are in another; or where 
the bridge is within a city or town corporate, and the per- 
ſon. or lands that ought to be charged are out, the juſtices of 
ſuch ſhite, city, or town corporate,, may inquire and deter- 
mine all ſuch annoyances- within their limits, and, on a 


proponent may make proceſs againſt ſuch perſons as 


Who are inha- 


bitants under 


the ſtat. 
$. 6. 5. 


22 H. 


t to r_ the ſame, into every ſhire of the realm; 


to do — 97 in every behalf, in every ſuch caſe as 
they might, do if the perſons or lands chargeable were in 
the fame ſh ire, city, or town c. te, Aber the annoy- 
ance is; and all ſheriffs and bailiffs ſhall ſerve ſuch proceſs, 
enn ine a Bai be ft by the fl juſtice 


"The prelentment, at common law mig ght be before the 
King's Bench; or at t * 27. f 701. 

And by the 22 H. 8. 6. 5 ö in many p bice 
it cannot be known — proved what hundred, town, 
pariſh, perſon, or PRE oli 2 to repair bridges 
broken in the *. 8. in —.— ſu 
b they are without a city or town corporate, ſhall be made 

the inhabitants of the county ; 1 a City or town 
corporate, then by the, inhabitants e 52 town 
corporate; 3 if part be in one ſhire, «th or EM corporate, 


and part in another, or part within the limits of a city or 
town corporate, and part . inhabitants of the 


ſhire cities, or towns corporate, repair ſuch part a 
within their limits 


The perſons to _—_ charged by this A ar are  comprehended 
under the word inhabitants, which Meng, pf extenſive im- 
port, requires tion: 

Firſt, Though a perſon be a reſident in an an houſe * 

forei gn coun or town corporate; ; if he 

nds in his — ele on and 2 Hide 0 be h 


city, or town corporate, where the deca is, he 
is an inhabitant, both where his perſon ap and where 
he has lands in his own. poſſeſſion, _ 

Secondly, If his refidence is in a foreign ſhire, city, of 
town corporate, and he keeps an houſe and ſervants in an- 
other ſhire, city, or town corporate, he is an inhabitant in 
each ſhire, city, ar town corporate, within this ſtatute. 

Thirdly, Ex vi termini, every perſon who dwells in any 
ſhire, city, or town corporate, t ough he has Gut a perſonal 


relidence, yet he is ſaid in law to be an inhabitant, or a 
dwelet 


— 


caſe, the old bridges, 


oy 
4a 8 
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weller there, as ſervants, or the like; but this ſtatute ex- 
one not n but to ſuch houſeholders as may be diſ- 
trained for non-payment : and jt would be infinite and im- 
poſſible to tax every inhabitant being no houſeholder. _ 
Fourthly, Every corporation. and body politic, reſiding in 
any county, city, or , town corporate, or having lands or 


| 8 tenements in any county, City, or ton corporate, which 


they keep. in their own, hands and occupation, are ſaid to be 
inhabitants there, within the purview of this ſtatute. 
Fifthly, An infant having houſe or lands by deſcent or 
urchaſe, is liable to this public charge; and fo is the huſ- 
band of a feme- covert. 2 Iuſt. 702. e 
A tenant at will of an houſe, adjoining to a common 
bridge, is bound to repair the houſe, ſo that the public be 
not prejudiced by the want of repair, although he be not 
bound to repair as to his landlord. L. Raym. 856. 
The freehold of bridges is in the perſon that has the free- 
hold of the ſoil; but the free paſlage is for all the king's 
liege people. 2 Ini. 705.- + EE A 
5 the 12 G. 2. c. 29. The charges of repairing; dridlges, 
and 3 at the end of bridges, ſhall be paid out of the 
general county- rate.. 1. | | | 
: AN the 22 H. 8. c. 5. /.,4. Four juſtices in ſeflions, Surveyors may 
_ as aforeſaid, may appoint two . with ſalaries, to be appointed, 
oy ha . py | a EP 
nd this buſineſs of ſurveying the bridges is uſually an- 
nexed by the juſtices to the olle of the hi I Zn for W 
which they have by this clauſe power to alfow them ſalaries. 


I Burn 282. | | 

| By the 14 G. 2. c. 29. fe 1 4+ The juſtices at their ſeſſions Juſtices may 
are authoriſed to purchaſe any parcel of land, not exceeding purchaſe laud. 
one acre, to be paid for by the treaſurer out of the county- 

rates, by order under the hands and ſeals of the ſaid juſtices, ' 

in theic faid ſeſſions ; which land ſhall be conveyed to ſuch 

perſon or perſons as the juſtiges, in the ſaid ſeflions, ſhall 

appoint, in truſt for enlarging or rebuilding the ſaid bridge, | 


And by 12. G.. 2. c. 29. /. 14. When any public bridges, Juſtices may 


ramparts, banks, or cops, are to be repaired at the expence contra& for 

of the county, the juſtices, at their general or quarter- ſeven years for | 

ſeſſions, after preſentment made by the grand jury of their CEOS 

want of reparation, may contract with any perſon for re- 

der a and amending the ſame, for any term 

not exceeding ſeven years, at a certain annual ſum; and 

they ſhall. give public notice of their intention of contract. 

ing with any perſon for that purpoſe. r 
And ſuch contracts ſhall he made on the moſt reaſonable ? 

terms that ſhall be propoſed by the contractors, who ſhall 

| | give 
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give ſecurity to the elerk of the peace for the due perform- 
ance e cane, =. Hi Mets her "i 
Such contracts, when agreed to, and all others relating 
thereto, ſhall be entered in a book to be kept by the clerk of 
the peace for that purpoſe ; and ſuch book ſhall be kept 
among the records of the county, to be. inſpected, at all 
ſeaſonable times, by the juſtices, and by any perſon employed 
by a pariſh or. place contributing to the ſame, without 
. . 


becher II Indict ment of Bridges. 


Decays of bridges are preſentable in the leet or torn. 

2 Inſt. 701. | | Sch 
Preſentment By the 12 G. 2. c. 29. /. 13. No money ſhall be applied 
mult be made. to the repair of bridges until preſentment be made by the 
| grand jury, at the aſſizes or ſeſſions, of their inſufficiency, 
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| inconvenie or want of reparation. _ 
3 3 If a man be indifted for that, by DI of the tenure of 
a__ 8 certain lands, he is bound to repair a bridge, it muſt be 
= | | alledged where ſuch lands lie. 2 H. H. 181. | 
| Au indictment for not repairing a bridge, ſhould ſhew 
' i Ma what ſort of bridge it is; whether for carts and carriages, or 
| | | for horſes, or for footmen only. L. Raym. 11 75 1 
3 It has been reſolved, that it is not ſufficient for the de- 
| * © - fendants to an indictment for not repairing a bridge, to ex- 
fl cuſe themſelves by ſhewing that they are not bound to re- 
pair the whole, or any part of the bridge, without ſhewing 
what other perſon is bound to repair the ſame; and it is 
Raid, that, in ſuch caſe, the whole charge ſhall be laid upon 
ſuch defendants, by reaſon of their ill of 1 Haw. 221. 
Where juſtices Where the juſtices are intereſted, as may ſometimes be 
are intereſted, the caſe, the trial ſhall be in the next county ; for if an im- 
— partial trial cannot be had in the proper county, it ſhall be 
6. tried as near to the fame as may be. This point was eſtab- 
liſhed in the caſe of the King and the Inhabitants of the 
County of the City of Norwich, concerning a county bridge, 
when the trial was in Suffolk. Burr. Mansf. 859, 860. 
No fine, penalty, or forfeiture, for not repairing ſuch 
bridges, or the highways at the end of bridges, ſhall be 
returned into the | Pris vin but ſhall be paid to the trea- 
ſurer, and applied by the ſaid juſtices towards the ſaid re- 
pairs, and not otherwiſe. 1 Ann. fl. I. c. 18. ſ. 4. 
Notremoved by And all matters concerning the reporting of ſuch bridges, 
certiorari, or highways at the end of bridges, ſhall be returned in the 
| county, and not removed by certierari. . 5. 
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Dieners. 
But a certiorari lies to remove ah order made by the juſ- pur in certin 
tices concerning, the repair, of a bridge, purſuant to a pri- caſes, 
vate act of parliament ; and the juſtices ought to return 
| the private K upon which e oder is Fandel, Dal 
50 2 $3 $4: 7 1 . 5 Ft . fe ; Fes gta 
10 the caſe of R. and the Inhabitants of 6a te E 
4 G. 2. Ic was declared by the court of King's ench, that, 
where a private perſon or pariſh is charged, and the right 
will come in queſtion, the ſtatute, of the 5 & 6 W. c. 11. 
has allowed the granting a cerlierart. Str. 900. | | 


III. Repairing the three hundred Feet of the Road w_ 
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By the 22 HF. 8. c. 5. % 9. Such parts of the highways as 
lie next adjoining to the ends of bridges, diſtant from any 
of the ſaid ends by the ſpace of 300 feet, ſhall be amended 
as often as need ſhall require; and the juſtices, or four of 
them (1 IJ/ ſhall have power to hear and determine, in 
the general ſeſſions, all annoyances of and in ſuch highways, 
ſo lying next adjoining to w ends of bridges, diſtant from 
any one of the ends of the faid bridges three hundred feet, 
and do, in every thing concerning the ſame, in as ample. a 
manner as they may do for making and repairing bridges. 
With regard to thoſe bridges which are under the cog- " 
nizance of the 3 of the highways, as being repaired 
by the ſeveral pariſhes or Citi; lee the tide HIGH- 


5 
. N +4 % . 4 2 1 — * > * > « 5 * 
* — 1 
. = = J - * 
. » 4 
« x $ 
1 ** n 3 
. „ — 
bs ? 4 _ * * 9, «4 2 i. 9 rf 
I > : . 1 3 . ; : : q 
- - * 
- 4 


_ Bzokers 


BROKERS are thoſe who contrive, make, and-conclude Brokers, why is 
th 5 bargains and contracts between merchants and tradeſ - called. 
it men, in matters of money and merchandize, for which : 
yy have a fee or reward. . Theſe are exchange-brokersz; 
by the 10 R. 2. c. 1. they are called broggers; and | 
broggers of corn appear in a proclamation of queen Elizg- 
beth for badgers. The original of the word is from a trader 
broken, and that from the Saxon hoc, which ſignifies miſ- 
fortune, and is often the true reaſon of a man's breaking; 
ſo that the term broker. came from one who was a broken 
trader by misfortune ; and none but ſuch were formerly ad. 
mitted to that employment. They were to be freemen of 
| | | 2 the 
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| Penalty for ad- If any perſon ſhall take upon him to act as a broker, or 


868 Bokers. 
the city of London, and allowed and appro ved by the lord 

mayor and aldermen for their ability and, honeſty. . 

ro pe n- By the 6 Am. c. 16. + All perſons who ſhall act as bro- 
puully 40s. kers within London, | ſhall admitted by the court of mayor 
and aldermen, under ſuch reſttictions for their good beha- 
viour as the court ſhall think fit, and ſhall, upon their ad- 
miſſion, pay to the chamberlain 40s. and ſhall alſo pay yearly 
408. upon the 29th of September, for the uſe of the mayor, 
commonalty, and citizens of the city of London. 


- 5 
— — — 


ing without © employ any under him to act as ſuch within the faid city, not 
deiag admitted. being admitted, he ſhall forfeit to the mayor, commonalty, 
&e. for every offence 25/ to be recovered by action of debt, 
| in the name of the chamberlain, in any court of record. /. 5. 
Penalty for rak- By the 10 nv. c. 19./. 121. Every perſon employed as 2 
hay gt ag . broker, ſolicitor, or otherwiſe, in behalf of any other perſon, 
to make any bargain or contract for the buying or ſelling of 
any tallies, orders, &c. or intereſt in any joint ſtock ercfed 
dy act of parliament, or cg or bonds of any com- 
pany thereby erected, who ſhall take any money or reward 
[exceeding 25. 9d. for every 1000. and fo in proportion, for 
his ſervice in ſoliciting or procuring ſuch contract or bar- 
gain, ſhall forfeit 20/. with coſts, to fuch perſon as will ſuc 
| * r the ſame in any of the courts of record at M minſter. 
All contrats By the 7 G. 2. c. 8./. 1. All contracts, upon which any pre. 
relating to tbe mium be given for liberty to put upon, deliver, accept 
ore ng or refuſe any public, ſtock or ſecurities, and all wagers, puts, 
Locks thatl be and refuſals, relating to the preſent or future price of ſtock 
void. or ſecurities, ſhall be void; and all premiums upon ſuch con- 
tracts or wagers ſhall be reſtored to the perſon who ſhall 
pay the ſame, who ſhall be at liberty, within ſix months from 
the making ſuch contract or laying ſuch wager, to ſue for 
the ſame, with double coſts ; and it ſhall be ſufficient therein 
for the plaintiff to alledge that the'defendant is indebted to 
the plaintiff, or bas received to the plaintiff's uſe, the mone 
or premium ſo paid, whereby the plaintiffs action Seel 
according to the form of this ſtatute, without ſetting forth 
* the ſpecial matter; and perſons who by this act ſhall be liable 
A party pe a mis 
anſwer upon to be ſued, ſhall alſo be obliged to anſwer upon oath ſuch 
oath. bill as ſhall be preferred in equity for diſcovering any ſuch 
contract or wager, and the premium given. ſ.2. 
Provided that the Pans fe relators, or informers in ſuch 


— — — — 


— ty > 


_ a2 Abe SIA GINT Ns # 2282 . 2 2 — — SAS, k "A 4 * 2 q 
„ er — — — — 2 a 1 2 — e 2 
ä,. e . . e nr ntnman— - — 


har?” 


oy * 
— — — — 2 — b - e 2 2 PL Bet] — 2 ; 3 0 Dt 
I . does — 4 —— — — N — — — er — — 4 
MORE — IE * 1 2 vere" 7 q e ny CC. ͤ . te I I . —_ - — — 

* - — — — — —— * = REST WA, Ee e C rr — — — — 
RN ar * rng > 57 220 — was — —— — — — re nr T K — Ei 
Nr r arr. lt nr 4 = —— p SN SEEM is r rern * reer 

* : 0 - 9 % G 1 p e „ r ＋ 1 - 

2 L > — 


— 


— 
* 


bill, give ſecurity to anſwer coſts. /. 3. 
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Penalty on < Ever perſon who ſhall. 1 ake ö any ſuch contract, upon 
buyiagfor time, which any premium ſhall be given for liberty to put upon, 
r la; ing | 
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deliver, accept, or refuſe any public ſtock or ſecurities, of 
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any contract in the nature of puts and refuſals, or ſhall la 
any wager (except ſuch who ſhall bona fide ſue, and wi 
ffs proſecute for the recovery of the premium paid by 
them; and except ſuch who ſhall e before ſuit 
commenced, repay or tender ſuch premium as they ſhall have 
received ; and alſo except fuch as ſhall diſcover ſuch-tranſac- | 
tions in any court of equity); ſhall forfeit oo. And all perſons 
negotiating or writing ſuch contract; ſhall likewiſe forfeit 
= coo. which penalties may be recovered. by action of debt 
f or information in any of his majeſty's- courts” of record at 
IVeftminſler ; one moiety to his majeſty, and the other 
moiety to thoſe who ſhall ſue for the ſame.. ſ. 4. 

No money or other conſideration ſhall be voluntarily 
given or received for the compounding any difference for the 
not delivering or receiving any public ſtock or ſecurities ; 

id but all ſuch contracts ſhall be ſpecially executed, and all 
1 perſons who ſhall voluntarily compound ſuch difference, 

{hall forfeit 100/. half to his majeſty, and half to thoſe who 

ſhall ſue for the (ame. . 55. 13 | 
No perſon who ſhall fell ſtock to be delivered and paid ; 

for on a certain day, and which ſhall be refuſed or neglected | 2 

to be paid for, ſhall be obliged to transfer the ſame ; but it . 

ſhall be lawful for ſuch perſons to ſell ſuch ſtock to any other, 

and to receive or recover from the perſon who firſt con- 

tracted for the ſame, the damage which ſhall be ſuſtained. 

. 6. | 7 | 1 4 5 ; 
* It ſhall be lawful for any perſon, who ſhall buy ſtock to 
be accepted and paid for on a future day, and which ſhall be 
refuſed or neglected to be transferred, to buy the like quan- 
tity of ſuch ſtock of any other perſon, at the current market 
price, and to recover or receive from the Kaen who firſt 


conttacted to deliver the ſame, the damage ſuſtained. /. 7. 
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All contracts which ſhall be made for the buying or tranſ- All contracts 
ferring of ſtock, whereof the perſon, on whoſe behalf the —— 2 
contract ſhall be made to transfer the ſame, ſhall not, at the ſeller is not ws 
| time of making ſuch contract, be actually poſſeſſed in his ſeſſed. ſnall be 
= own right, or in the namè of truſtees, ſhall be void; and JG 2 - 
| every perſon on whole behalf, and with whoſe conſent, any forfeit 1 
contract thall be made to ſell ſtock, whereof ſuch perſon 
mall not be actually poſſeſſed in his own name, or in the 
name of truſtees, ſhall forſeit 500/. one moiety to his ma- 
Ike jeſty, and the other motety to them who ſhall ſue for the 
_— ame; and every broker or agent, who ſhall negociate any 
_ ſuch contract, and ſhall know that the perſon on whoſe be- 
half ſuch contract ſhall! be made, is not poſſeſſed of ſtock, 
er. I. (8). 33 1 


Burglarv. 


and ſuch broker, who ſhall not keep book, or ſhall 
wilfully omit to enter any ſuch contract, ſhall forfeit 50/, 


half to the king, and half to any perſon who ſhall ſue. /. . 
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Burglary. 
I. How puniſhable. 1 
III. Conviction of a Burglar, and the Reward. 


I. What is Burglary. 


N- RURGLARY, burglario, from the Saxon burg, 2 


trance is not a 


houſe, and larron, a thief, is a felony at common law, 
in breaking and entering the manſion of another in the night, 
with intent to commit ſome felony within the fame, whether 


the felonious intent be executed or not. Hale's pl. 79. 


But every entrance into the houſe by a treſpaſs is not a 
breaking in this caſe z for there muſt be an actual breaking, 
If the door of a manſion ſhould ſtand open, and the thief 


enter, this is not breaking: or, if the window of the houſe 


be open, and a thief with a hook or other inſtrument ſhould 


draw out fome of the goods of the owner, this is no burglary, 


becauſe there is no actual breaking of the houſe, But, if 
the thief ſhould break the glaſs of the window, and with a 
hook or other inſtrument draw out ſome of the goods of the 
owner, this is burglary, for there is an actual breaking of the 
houſe. 3 Ini. 64. 8 WF da 
K. and Gibbons, at the Old Bailey, in June 1752: Gibbons 
was indicted for a burglary in the dwelling-bouſe of John 
Allen. It was proved that the priſoner, in the night-time, 
cut a hole in the window-ſhutter of the proſecutor's ſhop, 
which was part of his dwelling-houſe ; and, putting his 
hand through the hole, took out watches and other things 
that hung within his reach in the ſhop ; but no entr \ 
the 


proved, other wiſe than by putting his hand throug 


hal 


"* 3 ho. 


— . Burglary. „ 
hole. This was, arty held to 2 a burglary, and the 
_ priſoner was convicted. Fe. 107, 8. 
: Lord Hale obſerves, Ps e acts amount to an As of break- 
actual breaking, vis. opening the caſement or breaking the 
a9" window, picking open the lock of a door, or putting 
ack the lock, or the leaf of a window, or unlatching the 
door that is only latched. 1 H. H. 552 | ; 
But the breaking open the door of a cupboard let into the Breaking open 
wall of the houſe, was, at a mesting of the judges upon a 3 cupboardinnot. 
ſpecial verdict, deemed no bu „ Foft. 108, 19. 
In the caſe of K. and Grey, M. 8 G. Gren one of the fer» 
vants belonging to the houſe, his lady's chamber- 
door, (whichwas faſtened with a braſs bolt), with intent to 
commit a rape. This was ruled to be a burglary, and the 
offender was convicted and tranſported. Str, 44. : 
By the 12 Ann. c. 7. Any perſon who ſhall enter into the 21 
manſion-houſe of another, by day or by night, without break - ; £1.07 
ing the ſame, with intent to commit felony, or being in ſuch | 
houſe ſhall commit any felony, and ſhall in the night-time 
break the ſaid houſe to get out, ſhall be guilty of felony 
without benefit of clergy ; in the ſame manner as if he had 
broken and entered the houſe in the night-time, with in- 
tent to commit felony. „ „ 
M. 4 G. 2. 2 Cormuall was indicted with another, 
| perſon for burglaryz when it appeared in evidence, that ue 
vas a ſervant in the houſe where the robbery was commit- 
ted, and, in the night-time, opened the ſtreet- door, admit= 
ted the other priſoner, and ſhewed him the fide-board, from - 
whence the other priſoner took the plate: after which 1 
Jeſbua Cornwall opened the door and let him out, but did 
not go out with him, for he remained in the houſe, and 
went to bed, Upon the trial ſome doubts: aroſe, whether 
this was burglary in the ſervant, as he did not go out with 
the other. But at a meeting of the judges in Serjcant's Inn, 
they were unanimouſly of opinion that it was a bur in 
both, the caſe being ſimilar to that where one ſtands upon 
the watch — _— 1 of a * whilſt another goes in and 
commits ur : and, upon report of this opinion, 
Cormeal] was execute, C 
It is deemed an entry into the houſe, when the perſon What ſhall be 
breaks the houſe, and Ns body, or any part thereof, as his deemed an 
foot or his arm, is within any part of the houſe; or when he 7 
pas a gun into a window which he has broken, or into a. 
Hole of the houſe which he has made with intent, to murder or 
kill; this is an entry rg an houſe : but iFhe ſhall 


* Burglary. 
barely break the houſe, without any ſuch entry, this is no 
burglary. 3 Inf. 54. tvs mira rior ct 
I ſeveral perſons come in the night to commit a burglary, 
and only one of them ſhall enter, the reſt ſtanding to watch 
at a diſtance, this is burglary in all. 3 IH. 64. 

Mr. | Hawkins ſays, the mania hene, allo includes 
churches, and the walls and gates of a walled town.. 1 Haw, 
nn e. 0 eie a t. 

And lord Hale declares, that the man ſion- houſe does not 
only include the dwelling-houſe, but alſo the out-houſes 
that are parcel thereof, as. barn, ſtable, cow-houſe, dairy- 
houſe, if they are parcel of the meſſuage, though not under 
the ſame roof, or joining contiguous to it; and ſo he ſays 
it was agreed by all the judges: but if they are no parcel of 
the mellmke, as if a perſon take a leaſe of a dwelling-houſe 
from one, and of a barn from another; or if it be far re- 
mote from the dwelling-houſe, and not fo near it as to be 
reaſonably eſteemed parcel thereof, as if it ſtand a bow-ſhot 

off from the houſe, and not within or near the curtilage of 
the chief houſe, then the breaking is not burglary ; for it is 
not a man/ion-houſe, nor any part thereof. 1 H. H. 558, 9. 

Lord Hale alſo obſerves, that to break and enter a ihop, 
not being parcel of the manſiou-heuſe in which the ſhop- 

keeper never lodges, but only works or trades there in the 
day-time, does not amount to burglary, and is only larce- 
ny; but, if he or his ſervant ufually or frequently lodge in 
the ſhop at night, it is then a manſion-houſe, in which bur- 
glary may be committed. 1 H. H. 557, 88. 

It is not neceſſary to conſtitute a burglary, that any per- 
ſon ſhould actually be in the houſe at the time of committing 
the offence. 1 H. 103. I” 

l January 1750, Jebn Nutbrown, and Miles Ruth rotun, 
were indicted at Newgate ſeſſions, for burglary in the dwell- 
ing-houſe of Mr. Fakney, at Hackney, and ſtealing divers 

goods, no perſon being then reſident in the houſe, The 

ct the priſoners were charged with was ſufficiently proved, 
and was committed about midnight, the 1ſt of January. 

It appeared however by the evidence, that the proſecutor 
had left the houſe, and taken away the greateſt part of the 
furniture, and had come to no ſettled reſolution whether he 
ſhould return thither or not ; but was inclined totally to 
quit the houſe, and let it for the remainder of the term of 

his leaſe, which was not then expired. The court was. of 

opinion, that, as the proſecutor had left his houſe, and diſ- 
furniſhed it, without a ſettled reſolution of returning, but 
rather inclined to the contrary, it could not, under theſe cir- 

| 3 | cumſlances, 
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_ ances, be deemed his dwelling-houſe when the fact wae 
@<ommitted; and accordſngly directed the jury to acquit them 

bor the burglary; which they did, but found men hog fe- _. 

= Hony; and they wete ordered for tranſportation. © 'The dif- 
Ucon is this: Where the owner quits the houſe in order 

d return occaſionally, it may ſtill be conſidered as his 
 tmanſion-houſe, though no perſon be left in it; many ei- 

2 tir ens, and ſome Tawyers, do ſo from a principle of frugality, 

A in the ſummet; ot for a Jong vacation. But there mult be 
* an intention of returning, otherwiſe it will be no burglary. 

4 As long as the day continues, whereby a man's counte- Legal diſtine- 
mince may be diſcerned, it is called day; but when darkneſs ef Gay and 
1 comes, (6 as by the light o- day you cannot diſcern the eoun 
 tenance of a man; then it is called tüght. And this aggra- 
=_ vates the offence ; ſince the night is the time wherein man 

(bt is at reſt, and wherein beaſts run about ſeeking their prey. 

= Hence, in ancient records, the twilight was fignified, 

3 Weit was ſaid; inter canemt & lupem (between the dog | 
D and che wolf) 3 for, when the night begins, the dog fleeps, . 
7 and the wolf ſeeks his prey. 3 It. 3. F 
b Sir William Blactſtone obſerves, the better opinion ſeems Further dif 2 
4 to be, that, if there be day - light enough, begun or. left, to inction. 

TY diſcern a man's face, it is no burglary, ..'I his, howeyer, 
does not extend to moon-light, for then many burglaries 

=_ would go unpuniſhed: beſides, the malignity of the offence 

1 does not ſo properly ariſe from its being done in the darł, 

0 as in the dead of nigbt; when the. whole creation, beaſts 

125 of prey excepted, are at reſt; when ſleep has diſarmed the 

7 owner, and rendered his caſtle as it were defenceleſs. 4 

1 e. ai n 5 . | 
In the cafe of X. and Waddington, at the Lanca/ter Lent The hour ſho ld 
3 aſſi zes, 1771, an indictment for burglary alledged the fact be alledged in 
185 to be committed in the night, without expreſſing about what de indidment 
0 hour it was done. Mr. Juſtice Gauld held the indictment 
m_ inuficient with reſpect to a burglary, and directed the jury to 

"Sl find the priſoner guilty of a ſimplę felony only. It is nece ry, 

oY added he, to ſpecifyihe hour, that-the fact may appear, upon 

3 the face of the indictment, to be done between the twilight 

9 of the evening, and that of the morning. | | 
KEY To conſtitute a burglary, the indictment muſt expreſsly 

Fe: alledge, and the verdict alſo find, an intention to commit 

FT ſome felony ; for, if it ſhould appear that the offender meant 

only to commit a treſpaſs, as to beat the party, or the like, 

iy he is not guilty of burglary. 1 Haw: 105. 0 

_ But it ſeems the much better opinion, that an intention to 

has d3 commit 
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Burglary 
commit a rape, or other ſuch crime made felony by ſtatute, 
which was a treſpaſs only at common law, ** 
guilty of burglary, as much as if ſuch e was felony at 
common law; for where a ſtatute makes any offence fe- 
lony, it 2 all the properties of a felony at 

common law, 1 Haw. 1. 
To conſtitute a robbery, it is neceſſary that ſomething be 
taken; but they are guilty of burglary, who break any houſe 
or church in the night, though — take nothing away. 

Ika man commits- burglaty, and ſteals goods out of the 

Burglary and houſe, he alſo commits larceny ; and though he be ac- 
larceny diftinR quitted i rr 
elfcoces. for they are ſev 3 ugh committed at the ſame 
time. A burglary may be committed with larceny, and 2 
larceny without burglary. 2 H. H. 246. | 


II. How puniſhable, 


By the 18 Eliz. c. 7. /. 1. If any perſen ſhall commit 

Dezth, without any felonious rape, raviſhment, or „and be found 

benefit of guilty by verdict, or ſhall be outlawed, or ſhall confeſs ſuch 

clergy. rape or burglary, every perſon fo found guilty ſhall ſuffer 

| death, and forfeit, as in cafes of felony, without benefit of 
clergy. See alſo 3 W. c. 7 | 

But in all caſes of burglary, acceſlaries after muſt have 

their clergy. 2 H. H. 364. 1 Haw. 357, 358. 

| By the 10 G. 3. c. 48. Any perſon ſhall buy or re- 
Receiving ceive ſtolen jewels, gold, or filver plate, or watches, 

ſolzn goods, knowing the fame to have been ſtolen, ſhall, where ſuch 

> = thin Ins been feloniouſly ſtolen, accompanied with a 

| burglary actually committed in ſtealing the fame, be triable 

RS: as well before the conviction of the principal felon, whether 

he be in or out of priſon, as after his conviAtion z and if the 

rſon ſo buying or receiving ſhall be convicted thereof, he 

all be guilty of felony, and tranſported ſor fourteen years. 


III. ConviBtion of a Burglar, and the Reward, 


"Pa encourage the apprehending and taking of this de- 
ſcription of felons, ſeveral ſtatutes have offered particular in- 


dulzences and rewards. 
y the 24 F. 8. c. 36. it is enacted, that there ſhall be 


no forfeiture of lands or goods for killing any perſon who 
attempts to commit, burglary, SO © 


Alſo the charges of poor witn 
_ o 


paid by the overſeets of the poor where the offender was 


Juſt and reaſonable : 


Burglary- 


d by the treaſurer of the county where the burglary was 
ran For on producing to him the order of the court for 
ſhall male owe; for the fee of Is. . 11”, 4 9 
les appearing on their re- 
nizance, by the 27 G. 2, c. 3. on paying 64d. for the 
except in Midaleſex, where ſuch charges ſhall be 


apprehended. * 5 ; 8 . BY 
And by the 18 G. 3, c. . The court, before whom 
perſon hath been tried | 
nable ground of proſecution, and that the proſecutor had 
bona — proſecuted, may order the treaſuter to pay him 
ſuch ſum as they ſhall think reaſonable, not exceeding th 


expences he was bona fide put unto ; making allo, if he ſhall | 


- x reaſonable allowance 


1 


appear to be in poor circ 


for hs trouble and loſs of time : and the Juſtices ir (eons 


may lay down, or alter from time to time, ſuc anc 
regulations, as to ſuch coſts or charges thereafter: to be al- 
lowed to any perſon, as to them ſhall ſeem juſt ; which 
rules and regulations, having received the approbation and 


ſignature of one or more of the judges of aſſit e, ſhall be bind- 


ing, and not otherwiſe; on all perſons whatſoever. ,. 7, 9. 


urpoſe, Which the clerk of affize, or of the peace, 


4 


convicted, or tried and ac- 
itted, if it ſhall appear to ſuch court that there was a rea- 


Ty 


Ana by the 25 C. 2 4. 36. it is provided, that the charges of 
5 22 z and convicting a burglar, ſhall' be riding repaid. a 


And further, any perſon who ſhall apprehend any one Exemptions. 


ilty of burglary, and” 


diſcovered and taken, or diſcovered or taken, by the perſon 


ſo diſcovering or apprehending ; and, if any difpute ariſe 
between ſeveral perſons fo diſcovering or apprehending, the 
judge ſhall appoint the certificate into fo — ſhares, to be 


- 


divided among the perſons concerned, as to him ſhall ſeem 


And if any perſon ſhould be flain by ſuch burglar, in en- 


| deavouring to apprehend him, the executors or admini- 


ſtrators of ſuch perſon ſlain ſhall have the like certificate: 
And ſuch certificate ſhall be inrolled by the clerk of the 
e of the county in which it ſhall be granted ; for-which' 
ſhall have 1. and no more: | 


And the faid certificate may be once aſſigned over; and' Certificate may 
the original proprietor, or the aſſignee of the ſame, ſhall by be once afſigacd 


te him to conviction, ſhall from pariſh 
ve a certificate without fee, under the hand of the judge, ng and 08. 
_ certifying ſuch conviction, and within what pariſh or place vid — 

the burglary was committed, and alſo that ſuch burglar was _ 


virtue thereof be diſcharged from all manner of pariſh and er. 


B b4 ward 
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ward offices, within the pariſh and ward where the felony 


PX =- * * * = 


= - was cominitted. 10 & 11%. 4 23. of | 
Reward of 4ol. And morcover, as a further reward, every. perſon who 
. for taking and ſhall apprehend any, one, guilty, of , burglary, and . proſecute 
1 conviction, ſhall have à certificate under the hand of 
the judge, without fee, to be mads out and delivered beſore 
the end of the afſizes, certifying the convicticn, and in what 
pariſh the burglary. was committed, and that the burglar 
was taken by the perion claiming the xeward.z, and, if any 
diſpute ſhould ariſe between. the perſons claiming, the judge 
ſhall, by ſuch certificate, direct the ſame to be paid and di- 
tributed among the parties claiming the ſame, as to him 
ſhall ſeem juſt and reaſonable: and on the tendering of ſuch 
certificate to the ſheriff, and demayd made, he ſhall pay to 
the perſon ſo intitled the ſum of 400. without any deduction, 
within one month after ſuch tender and demand, on pain of 
forfeiting double, with treble coſts. 5 Au. c. 31. 6 G. 
e EF 
— = _ As a further inducement, and to encourage: perſons to 
rainiitrator of a apprehend and take a burglar, if any watchman, or other 
| perſon killed. perſon, ſhould be killed in endcayouring to apprebend ſuch 
an offender, his executors or .adminiſtrators ſhall have a 
certificate under the hand and ſeal of the judge, or of the 
two next juſtices of the peace, of ſuch petſon being fo 
Killed; which certificate, on proper proof, they ſhall give 


3 receive the ſum of 40/, in like, manner. 5 Ann. c. 3. . 2. 
40l and a par- And by the fame ſtatute, /; 4. if any perſon, being out of 
don on con vict- priſon, ſhall commit an — — after wards diſcover 
— ang two or more the like offenders, ſo as two or more be con- 

* victed, he ſhall have the reward gf 40“. and all other advan- 
tages given to perſons who ſhall; apprehend and convict any 
the like offenders, and ſhall alſo. be entitled to the king's 
pardon for all burglaries, robberies, and felonies (except mur- 
der and treaſon) by him committed before ſuch diſcovery 
made z and ſuch pardon fhall alſo be a good bartto an appeal. 

And the ſheriff may deduct the fame in his accounts; 
and if he ſhould not have money in his hands, he ſhall be 
repaid out of the treaſury, on certificate from the clerk of 
the Pipe. /. 3. 5 | Kal ITN: 

Or by the 3 C. c. 15. J 4. inſtead of c arging the ſame 
in his accounts, the ſheriff may immediately apply to the 
commiſſioners of the trgaſury, who ſhall forthwith repay the 
ſame without fee, | 8 


Burials. See REGISTER. 85 


without fee, and it will entitle ſuch executor or adminiſtrator to Mi 
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* enen Ati 5 
DPURNING, or houſe- burning, alſo called arſon, from Heng. burn * 
47 ar dec; te burng 1s maliciouſly and woluntarily burning the f-lony at the : 
_ houſe, of another;;, by night or by day, and is felony at the common law, 
common law. Ii ffaws 105. 3 Injt. 66. | LION DEV. ; 

It ouſt be melicionfly and voluntariſv, and an actual 

lurniug; not putting fire only into à houſe, or any part of 

it, without burning z buy if part of the. houſe is burnt, or if 


c 


- 


che fire ſhall, burn, and then go out of itſelf, it is :elony, 


2 nfl. 188.95 96+ of <1 red £5 iP 14: 
But if a mang,maliciouſly intending only to burn one per- Setting fre to 
ſon's. bouſe, happens thereby to burn che houſe of another, one houfc and 
it is certain thav he may be indicted as haying maliciooſly nan ing ano- 
burnt the houſe of another; for Where a ſelonious defign © 
againſt one man miſſes its aim, and takes effect upon an- 
other, it ſhall have the ſame conſtruction as if it had been 
levied againſt him who ſuffets by it. 1 Haw. 106. 
J. 22 G. 3 KX. u. Pediey. This was an indictment Arſon or houſe- 
tried at the laſt ſpring ſeſſions for the county of the city gf burning is an 
\ Briſtol, before Lord A/hburtonz recorder of that city 3 3 
'The- indictment was for arſon; and conſiſted of ſixteen ſeſlon, and ma? 
counts; one ſet of which charged the offence as at be ſo laid: bia 
common law, the other under the ſtatute. Upon the Where a man 
trial, under the direction of the court, the jury found a ſpecial rd 2 EP is | 
verdict ; and in Trinity term the ſpecial Verdict was argued} i» %, the proba- 
when Late rence, on behalf of the proſecutor, ſtated, that ble conſoquencts 
upon this ſpecial verdict; there aroſe three queſtions for the ent re fe 
conſideration of the court. 1. Whether at common law vhs enſocs {as 
or under the ſtat. 9 G. I. a man could be guilty of arſon, where by ſetting 
by ſetting fire to a houſe, in vrhich he had a term in poſ- 3 CEO 
ſeſſiom how ſmall ſoever the extent and duration of his Rieneichberg . 
intereſt therein? 2. Whether a man, who ſets fire to his be 5s guitty of © 
own houſe, under eireumſtances that ſhew general malice, long. 
is guilty of arſon, if ſuch fire ſpread and burn a houſe ad- 
joining? 3. Whether the adjoining houſe ought not to 
have been expreſsly charged to have been the property of 
John Landry, the actual occupier? And he ſaid, that with 
reſpect to the firſt point, upon a conſideration of all the au- 
thorities upon the ſubject, he did not conceive it to be open 
to argument, it having been fully ſettled, that the ſhorteſt 
term in the priſoner was ſufficient to prevent his bein 
deemed guilty of arſon: that arſon was defined, by all 
the writers on crown law, to be the malicious burning of 
the houſe of another man; and that the ſtat. of 9 C. 1. 

| commonly 


Burning. ; 
commonly called the Black AR, had been adjudged not te 
have been made in this inſtance with a view of making 
a new felony of that which was not felony before, but prin- 
cipally for the purpoſe of taking away the benefit of cler 

from ſuch crimes, therein ſpecified, as at that time fl 
under that denomination ; and conſequently that this offence 
could not be conſidered as a felony either at common law 
or under the ſtatute: though it ſeemed to him to be a very 
extraordinary doctrine, that it ſhould be permitted to an in- 
cendiary, becauſe at the time the fact is perpetrated, he 
happens to have a few weeks intereſt in the premiſes, with 
impunity to do an irreparable injury to the reverſioner and 
ſubſtantial owner of the houſe he dwells in. He faid, that 
at the trial, Holme's caſe was relied upon for the priſoner, 
as eſtabliſhing, that it was not felony to burn a houſe, 
whereof a man is in poſſeſſion by virtue of a leaſe for years: 
that if was then anſwered, that the propriety of that de- 
ciſion had been queſtioned in the cafe of Eliaabetb Harris ; 
and the conſtant practice of convicting perſons for burning 
houſes, with intent to charge inſurance offices, was alſo at 
that time inſiſted upon; but that ſince the trial he had been 
informed, that, in a, caſe from the Od Bailey in April 
_ ſeſſions 1780, ſtated for the opinion of the judges, all the 
judges preſent had determined, that it was not arſon by 
common law or by ſtatute, for a termor to ſet fre to his 
houſe; and that they thought themſelves bound by the au- 
thority of Holmes caſe : that this was the caſe of one 
Andrew Bree, who had burnt a houſe; of which he was in 
poſſeſſion under a leaſe for three years from the reverſioner 
in fee; that there had been a ſimilar caſe of one Spalding 
about the ſame time: and that for theſe reaſons he ſhould 
decline arguing upon this point. But as to the ſecond 
point, he inſiſted, that by ſetting fire to and burning the ad- 
Joining houſe, in conſequence of having burnt his own, the 
priſoner was guilty of the felony charged in the eighth, 
eleventh, and fourteenth counts: that the doing of an act 
which was malum in fo made the delinquent anſwerable for 


all the probable conſequences: that ſetting fire to his own 


houſe was originally an unlawfuk act: that the jury had 
found it was done unlawfully and maliciouſly: and 
that whether it was done to defraud the reverſioner, or for 
any other purpoſe, was not material: the probable conſe- 
quences were, that he muſt burn the two adjoining houſes, 
and for ſuch conſequences he mult anſwer : that, as it was 
malum in ſc, and found to be done maliciouſly, it became 
by conſequcuce a felony; and was as much fo, as if ” 


| Burning. 
14 had been immediate, - Suppoſe | 
gs death, or the priſoner s houſe ad fallen at the 
time and buried any man in the ruins, would not the 
iſoner have been guilty of murder? That it has been 
holden, even upon a ſudden provocation, that if one man 
beat another in a cruel and unuſual manner, ſo that he die, 
though he did not intend his death, he is guilty of murder. 
80 2 man give a woman with child a medicine to procure 
abortion, and it operates ſo violently as to kill the woman, 
this is murder: that the- principle -of theſe deciſions was 
not confined to murder, but was applicable to arſon or any 
other felony : and that the conſequences in the inſtances 
put are leſs probable, than that an adjoining houſe ſhould 
eſcape, when a man ſets fire to his own ; that it has been 
laid down, that even where a treſpaſs only is intended, and 
a felony enſues, the party is anſwerable for the felony: and 
that it is ſaid in Dalton, that, if a man ſhoot unlawfully 
in a hand- gun and ſet another man's houſe on fire and burn 
it, this is felony, Buller, J. But that is eontradicted by 


Lord Hale; becauſe in that caſe there was no intention ta 


burn the houſe. As to the third point, the objection that 
the offence was not properly laid, the adjoining houſe not 


having been in any count deſcribed as the property of 


Landry, the occupier, he contended, that, it 2 laid to 
be the houſe of the corporation of Briſtol and alſo of Combe, 
their immediate leſſee, it was ſufficiently and properly laid: 
that, except the occupier, it was ſtated to be the property 
of every other perſon intereſted therein; and that in point 
of law the poſſeſſion of the tenant was the poſſeſſion of the 


- 


landlord : that the intereſt muſt remain in the firſt leſſee, if 


the underleaſe did not diveſt that intereſt : that it has been 


lately determined, that an underleaſe was not an aſſignment, 


nor the under- leſſee liable to the covenants : that therefore 
there could be no privity of eſtate between the priſoner and 
corporation, and conſequently that the houſe in the preſent 
inſtance remained the property of Combe, in whom a pro- 
perty was laid: that though, in — of life it has been holden 
that a termor does not, by burning the houſe he oceupies, 


burn ædem alienam, yet none of the caſes had gone ſo far 
as to lay, that it is a falſe or inſufficient deſcription of 


the houſe of a tenant to call it the property of the rever- 
uae 1 that this is not ike the caſe of treſpaſs, which is 
u poſſeſſion ſingly, nor that of burglary, which 

ee = poll, gly urglary, whic 
can only be ſaid to belong to the occupier : but that it was 
here the houſe of both or either: and he relied upon the words 
| RS | of 


any one had been 


in domum manſionalem; for a manſion-houſe 


379 


380 Butnuing. 

| of Foter, J. in Harris's caſe : * the houſe might with ria 
legal propriety have been conſidered as the houſe of the 

landlord. Both landlord and tenant have a property: one 


| | temporary and limited, the other abſolute and perpetual.” Ml 
4H Lord Mansfield ({topping Cowper, 7.) : Though I cn 
neither approve of the poliey of the legiſlature, or ſubſeribe 
to the legal reaſoning that has been uſed on this ſubjc&, it I 
is now, I am ſorry to ſay, ſettled by authority not to be 
ſhaken, that it is not felony; either at common-law or 
the ſtatute, in a tenant for a year,” a month, or a day, to {ct 
fire to a houſe of which he is in poſſeſſion, * Arſon, it is trus 
is burning the houſe of another; and to be ſure a man mar 
do what he pleaſes with what is properly his on: but thi: 
a man, who has an intereſt no larger than that which! 
have ſtated, may annihilate che property of his landlord, is 
a. doctrine, which, if the point were now en, before 
the court, I could hardly have aſſented to. But the queſ- 
tion has been ſubmitted to the conſideration of the judges, 
and nine of them (all who attended) were -ananrmous ; 
though Nares, J. at one time differed. The legiſlature 
alone can therefore now apply the remedy. As to the 
other ground, when a man does a flagitious act, neceſſarily 
knowing that he. commits a crime, which in its confe- 
quences will probably produce a felony, if a felony is the 
conſequence, he is guilty of that felony, and ſhall anſwer 
for his own acts in their fulleſt extent. But though it has 
been very materially. argued, and I aſſent altogether to the 
law as ſtated, upon this ground-it will not avail here, as 
out of ſixteen counts there is no one that is adapted to 
the fact. Arſon is ſettled to be an injury to the actual poſ- 
ſeſſion; and the miſchief is, that he has not been tried for 
this offence, of which he appears to have been guilty ; for 
in every count the property is alledged to be in the rever- 
fioner or his leflec, and not in the tenant. He muſt thete- 
fore be diſcharged of this indictment ; and, as he has not 
been tried for the fact found, he muſt be remanded. -/#1!/:5, 
Aſhhur/t, and Buller, Juſtices, concurred. He had under- 
gone a long impriſonment ; and, the proof not being direct, 
but circumſtantial only, the jury upon the ſecond trial 
found him not guilty. Caldecott's Rep. 218. 
Burning the. The burning of a frame of a houſe is not deemed houſe- 
frame of ahouſe. burning, becauſe the frame of a houſe cannot come under 
the word domus, which is neceſſary in every indictment for 
ar/on : and it muſt be the houſe of another; for, if a man 


burns his own houſe only, though with intention 3 
| | - ; 075g 


Burning, 

others,” it is not felony, but a great miſdemeanor, puniſh - 

able with-fine, pillory, &c. 3 but. 67. 1 4; 

| A perſon ſeiſed in fee, ot but poſſeſſed for years, of a 
houſe ſtanding by itſelf, at a diſtance from all others, can- 
not commit felony in burning the ſame, 1. Haw 1065. 
Lord Mansfield declared, (after lamenting that it was ſo 
ſettled by authority), that it is not felony, either at common 
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Not felony. in a 
youu {ciſed in 
ce, or poſſeſſed 
{or years, 


Jaw or by the ſtatute, in a tenant for a year, a month, or a 


W day, to ſet fire to a houſe, of which he is in poſſeſſion, 
WF Caldecott's Rep. 227. | | Ar 
i M.-10-C; K. and Holmes. Holmes was indicted and 
convicted at Newgate ſeſſions, for that he, being poſſeſſed 
of a houſe in London for fix years, remainder to another for 

| three years, reverſion to the corporation of haberdathers in 


fee, did burn the ſaid houſe. The indictment was removed 


into the King's Bench by certiorari, where it was held by 
three juſtices, againſt the opinion of Croke, Juſtice, that it 
was not felony to burn a houſe of which he was in pol- 


ſeſnon by the virtue of a leaſe for years. They ſaid the 


burning of a houſe is not felony, unleſs it be the houſe of 


another; He was therefore diſcharged of the felony ; but, 


We becauſe it was an enormous offence, he was fined 500/. and 
W impriſoned during the king's pleaſure : he was alſo ſentenced 
W to itand upon the pillory, with a paper on his head ſpecify- 
ing the offence, at /Ve/1min/ter and at Cheapſide, upon the 
market-day, and in the place where he committed the of- 
fence, and to find ſecurity for his good behaviour during 
life. Crs. Car. 376. | 515 "80K 408; 

Mr. juſtice Foſler makes the following remark on the 


1 above caſe: © The judgment in Holmes caſe, to ſay no 


more of it, was a very merciful judgment.“ 7%. 349. 


nc, was not ſuch an intereſt as to bring her within the 


itle, and, during the continuance of his leaſe, could main- 
n his poſſeffion againſt all mankind, and therefore the 


ourſe's title to dower did not ſo much as give her a right 
entry, it being a bare right of action. Ft appeared that 
:zabeth Harris, a'girl of fourteen years of age, ſet fire 


e . I 
L- 
r N 4 <4n'S * 


ho went from home on purpoſe to be abſent at the time 
e fact was committed, and that no other houſe was burnt. 
"= | The 


ein Holmes's caſe; Holmes had the poſſeſſion by legal 


d the houſe by the direction of her mother Anne Courſe, ' 


But in the caſe of the X. againſt E/:zabeth Harris and Otherwife 
laue Courſe, it was agreed, at a meeting of the judges, where only in- 
hat the priſoner Cour ſe's title to dower, with no dower titled to dower. 


oule might, in a limited ſenſe, be called his own; but 
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Dy the Black 
A&. 


death was pronounced on both, and Arne, the me ther, wat 


. mercy, on condition of tranſportation, — * 113. 


Burning. 


The jury found both the priſoners guilty; judgment of 


nee, it cannot 


of, but alſo any other houſe, and out- buildings, as barns 
and ſtables adjoining thereto; and alſo barns full of cor 
whether adjoining to any houſe or not, are fo far ſecured by 
law, that the malicious burning of them is felony at com- 
mon law. 1 Haw. 

And by the 23 H. 8. c. 1. and 25 H. 8. c. 3. No pet. 
ſon convicted of the wilful burning of any dwelling-houſe, 
or barn wherein any corn ſhall be, nor perſons abetting, 
procuring, helping, maintaining, or counſelling the ſane, 
ſhall have the benefit of clergy. | j 

Alſo by the 4 & 5 P. & I, c. 4. Any perſon who ſhal 
maliciouſly command, hire, or counſel any perfon, wilfully 
to burn any dwelling, or any part thereof, or any barn then 
_— corn or grain in the ſame, ſhall not have the beneſt 

clergy. | | | 

But acceſſaries after the fact ſhall be intitled to ther 
clergy. 1 H. H. 573. | | 
B .y the 9 G. c. 22. commonly called the Black Act (0 Wl 
which we refer under that title), any perſon ſetting fire u 
any houſe, barn, or out-houſe; or to any hovel, cock, mos, Wil 
or ſtack of corn, ftraw, hay, or wood, ſhall be guilty of ſe · 
lony without benefit of clergy. | = 

Las by the 10 G. 2. c. 32. /. 6. Any perſon who ſhal id | 
wilfully and maliciouſly ſet on fire any mine, pit, or de i 
of coal, or cannel coal, ſhall be quiley of felony without BW 


benefit of clergy. —_— 
By /. 4 of 10G. 2. c. 32. that act is incorporated vit Wi 
the offences of the Black A#. i 1 


And the hundred ſhall be chargeable, as in caſes of rod: i 
ſuſtained, not exceeding 200/, N wi a 


Burning. 


Alſo perſon who fhall agprobend any offender, and 


Mall be killed, or loſe an eye or limb; bimfelf, if wounded, | 
and bis executors or adminiſtrators, if Killed, ſhall be in 
titled to $0/, | ET TIH 0 2 

By the 3 Ed. 1. c. 15. perſons taken for bouſe-burning, fe- 
loniouſly done, are not bailable by juſtices of the peace. 
And by 20 Geo. 2. c. 52, All offences of ſetting fire to 
any houſe, barn, or out-houſe, or to any hovel, cock, mow, 
or ſtack of corn, ſtraw, hay, or wood, are excepted out of 


= the general pardon. 


By the 9 C. 3. c. 29. Any perſon who ſhall burn or ſet Burning water- 
fire to any wind ſaw-mill, or other wind or water-mill, or mel or 
any of the works thereto belongings {hall be guilty of fe- we 

lony without benefit of clergy. any perſon who ſhall 

durn or ſet fire to any machine or engine belonging to any 
mine, ſhall be guilty of felony, and tranſported for ſeven 


By the 1 Ann. ft. 2. c. 9. Any ſhip-officer or mariner,-gyrning a fhip; 
who ſhall wilfully burn the ſhip .to which he belongs, or As 
procure the ſame to be done, to the prejudice of the owner of 

the ſhip or goods, {hall be guilty. of felony without benefit 


of clergy. | | 

And by the articles of the navy, 22 Geo. 2. c. 33. Any 
perſon who ſhall unlawfully burn or ſet fire to any maga- 
zine or ſtore of powder, or ſhip, boat, ketch, hoy, or vellc 
or tackle. or furniture thereunto belonging, not appertain- 

ing to any enemy or rebel, ſhall be puniſhed with death, by 
the ſentence of a court-martial. Art. 25. 

By the 22 & 23 C. 2.c.7. If any perſon ſhall in the night- Burning, in the 
time malicioully, unlawfully, and willingly burn, or cauſe to night, of 
be burned or deſtroyed, any ricks or ſtacks of curn, hay, or . 

rain, barns, or other houſes or buildings, or kilns, he ſhall kilns. 
be guilty of felony ; but without corruption of blood, or diſ- 
inheritance of heirs. /. 2, 3. 700 | 

And the judges of aſſize, or three juſtices of the peace 
(1 Q.) may determine the ſame; but the proſecution to 
be within ſix months. /. 6, 7. if 1 14 

And the faid juſtices, on requeſt of the party injured, 
ſball iſſue their warrant for 93 all ſuch perſons as 
ſhall be ſuſpected thereof, and take their examination. /. 6. 

And ſhall cauſe all others who to them ſhall ſeem likely 
to make diſcovery, to appear before them, and give infor- 
mation on oath, yet ſo as no perſon to be examined ſhall 
be proceeded againſt for any offence concerning which he 
mall be examined as a witnels, and ſhall upon his examina- 
tion make a true diſcovery, d. 


5 And | 


384 


Buruĩnꝑ a eart 
of :irc-wood, 


Burning wood 


When growing. 


Burning grig, 
ling, 9, Or 
fern. F 


Furning goſs, 
Kc. in foreits. 


tranſpor ted had been made by him. /. 4. 


merchandizes; or any heap of wood prepared, cut, or fell- 


leſs the offerter ſhall be, by ſuch pariſh, town, or place, i 


And if ſuch witneſs, being duly ſummoned, ſhall refuſe to 
appear, or to be examined, they may commit him to the 
common gaol, till he ſubmit to be examined upon oath ; 
and they ſhall iſſue warrants for ſummoning jurors. Id. 

And it any perſon, being found guilty (in order to avoid 
judgment of death, or execution thereupon) ſhall make his 
election to be tranſported, the court ſhall cauſe judgment 
to be entered that he be tranſported to ſome of the planta- 
tions (to be mentioned in the judgment) for ſeven years; 
and if he ſhall return before the expiration of the term, he 
ſhall ſuffer death as a felon, and as if no ſuch election to be 


By the 37 H.8. c. 6. /. 4. Any perſon who ſhall malici- 
ouſly, willingly, and unlawfully burn, or cauſe to be burnt, 
any wain or cart laden with coals, or with any goods or 


ed for making coals, or billets, or talwood, ſhall forfeit tre- 
ble damages to the party grieved, and 10/, as a fine to the 


ws: 5 . 

And by the 1 C. ff. 2. c. 48. If any perſon, by day or 
night, ſhall, in a riotous, open, and tumultuous, or in a ſ-- ä 
cret and clandeſtine manner, forcibly, or wrongfully ad 
maliciou*y, burn any wood, or ſprings of wood, or coppice 
wood, he ſhall be gailty of felony. 

And by the 6 G. 2. c. 16. Any two juſtices, or the 


ede — — - . bh 
r — BB —— — — — 


juſtices in ſeſſions, may cauſe the offender to be appre- 


hended, and hear, determine, and adjudge the offence. it 
Alſo, by the fame ſtatute, if the offender is not known, Wl 

the perſon injured ſhall . ſatisfaction from the in- 

bitants of the neighbouring pariſhes, towns, or places, un- 


convicted in ſix months. | 
By the 4 & 5 /I. c. 23. / 11. No perſon ſhall, be- 
tween February 2, and June 24, burn on any mountains, 
hills, heaths, moors, foreſts, chaſes, or other wiſtes, 2:v 
grig, ling, heath, furze, goſs, or fern, on pain of being 
committed to the houſe of correction for any time not cx- i 
ceeding one month, nor leſs than ten days; there to be 
whipped, and kept to hard labour. 8 
And by the 28G. 2. c. 19. /. 3. Any perſon who ſhall 
ſet fire to, burn, or deſtroy any goſs, furze, or fern, in any 
fore{t or chaſe, without conſent of the owner, or perfor. in- 
truſted therewith, or ſhall be aiding therein, and ſhall be 
convicted thereof before a juſtice, by confeſſion, oath of 
one witneſs, or on view of the juſtice, ſhall forfeit not ex- 
cceding 5/. nor leis than 40s. half to the informer, and 


halt 
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half to the-poor, to be levied by diſtreſs ; and, for want of 
ſuficient diſtreſs, the juſtice ſhall commit him to the com- 
mon gaol for any time not exceeding three months, nor leſs 
than one month. 1 1 

By the commiſſion of the peace, any juſtice of the peace Tr to 
may cauſe to come before him, all thoſe who have uſed urn oule. 
threats to any perſors concerning the firing of their houſes, 
to find ſecurity for their good behaviour” towards the King 
and his people; and, on their refuſing to find ſuch ſecurity, 
may cauſe them to be ſafely kept in the King's prifons till 
they ſhall find ſuch ſecurity, | EE. 

And by the 9 G. c. 22. Any perſon who ſhall ſend a 
letter, without any name ſubſcribed thereto, or ſigned with 
a fictitious name, threatning to burn any houſe, out-houſe, 
barn, ſtack of corn or grain, hay, or itraw, {hall be guilty 
of felony without beneſit of clergy, . 858 
By the 6 Aur. c. 31. If any ſervant, through negligence Puniſhment of 

or careleſſneſs, ſhall fire, or cauſe to be fired, any dwell- a VE OO 
g | ' 2 . eLy firing a 
inz-houſe, or out-houle or houſes, and be thereof convicted jc. 
on the oath-of one witneſs before two juſtices, he ſhall for- 
feit 100/. to the churchwardens of the pariſh where ſuch 
fire ſhall happen, to be diſtributed by them to the ſufferers, 
in ſuch proportions as to them ſhall ſeem juſt; and if the 
fame is not immediately paid on demand to the church- 
wardens, the ſaid juſtices mall commit the offender to ſome 
workhouſe or houſe of corre-tion for eighteen months, there 
to be kept to hard labour. © 

Aud by 14 C. 3. c. 78. If any ſ:rvant through negli- Penalty for ne- 
gence ſhall fire, or cauſe to be fired, any dwelling-houſe, gligently firiag 
out-houfe, or other buildings, on being lawfully convicted“ —_— 
before two or more juitices, he ſhall forfeit 100/. to the 
churchwardens or overſeers of the pariſh where ſuch fire 
ſhall happen, to be diſtributed among the ſufferers ; and 
immediately after conviction, if not paid, he ſhall, by war- 
rant under the hands and ſcals of two or more juſtices, be 
committed to the common gaol or houſe of correction for 
eighteen months, there to be kept to hard labour. /. 84. 

The following clauſe in the 43 LE. c. 13. though not Burning barns 
general, extends over the northern counties: Whoever or ſtacks of 
ſhall wilfully and of malice burn, or cauſe to be burnt, or ps 
aid, procure, or conſeat to the burning of any barn, or ſtack ties. 
of corn or grain, within any of the counties of Cumberland, 
Northumberland, Mieſimor cland, and Dureſme, ſhall be 
guilty of felony without benefit of clergy, and the juſticz 
in ſeſſions may hear and deternyne the fame. 
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Not to kin BY the 4 IH. 7. Fo 3. No butcher ſhall ſla any beaſt 
within a walled within a walled town, except Carlifle and Berwick, on 
town. pain of forfeiting fax every ox 12d. and every cow and 
| other beaſt 8d. half to the king, and half to him who ſhall 
ſue. 1 | | 
Not to ſell lie By the 15 C. 2. . 8. No perfon uſing the trade of a 
. butcher ſhall ſell, offer, or expoſe to ſale, by himſelf or 
any other, any fat oxen, ſteers, runts, kine, heifers, calves, 
theep, or lambs, alive, on pain of forfeiting double value; 
half to the king, and half to him who ſhall fue, 
Puniſhment for And by the 2 & 3 Ed. 6. c. 15. Butchers who ſhall con- 
cnſpiring to ſpire not to ſell their victuals but at certain prices, ſhall each 
rae Me PIIce forfeit 107. to the king for the firſt offence, and, if the for. 
: feiture is not paid in tix days, ſhall ſuffer twenty days im- 
priſonment, having only bread and water for his ſuſtenane:; 
* for the ſecond oftence 20/. in like manner, or the pillory; 
and, for the third offence, 40 /. or pillory, and the loſs of 
an ear, and to be taken as infamous, and not to be credited 
in any matter of judgment. | 
Selling unwhol- A butcher ſelling (wines? fleſh meazled, or fleſh dead of 
fore lem. the murrain, ſhall tor the firſt offence be grievouſly amer- 
ced; the ſecond time he ſhall ſuffer judgment of the pil. 
lory ; the third time be impriſoned and make fine ; and the 
fourth time forfwear the town. Ordinance for bakers. Hau. 


WS flat. ay 181. : ; . 
Not to water By the 1 Fac, c. 22. f. 2, 50. Every butcher who 
bidcs, ſhall water any hide, except in Junc, July, and Augußß, 


ſhall forfeit 3s. 44. for each offence ; one third to the king, 
one third to the informer, and one third to the town or lord 
of the liberty; and the ſeſſions or leet may hear and deter- 
mine the ſame. 1 5 
Or any two juſtices of the peace near the place may, in 
three months after the offence committed, ſummon the 
party accuſed, and the witneſſes; and, on the party's ap- 
pearing, or contempt in not appearing, on proof that no- 
tice has been given, may examine the witneſſes on oath, 
give judgment, and iſſue warrants under their hands to levy 
the penalties by diſtreſs, and if not redeemed in ſix days, the 
| ſame {hall be fold : but ſuch juſtices may mitigate the pe- 
nalties, ſo as not to reduce them to lefs than a fourth part, 
over and above the coſts and charges. Perſons aggrieved 
may appeal to the next ſeſſions, who may finally Sper 
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the ſame, and, in caſe = on, warrants for le- has 

th nalties. mn. c. II. . 3 . | - . r 
N whom as who han put to ſale any bide putrified or pile rotten 
rotten, inall forfeit 3s. 4d. for each offence in like manner. 
I „ 216 g L 7 | 
Aud by we Am. c. 11. / 11. If any raw hide ſhall' G6athing raw 
wilfully or negligently be gaſhed in the flaying thereof, ot, bides. 
being gaſhed, be offered to ſale by any butcher or other, 
the —— ſhall forfeit 25. 6d. for ſuch hide, and 15. for 


a calf-ſkin; half to the king, and half to the informer; to 


be levied by two juſtices in like manner. 
By the 1 Far. c. 22. f. 2, 25. No butcher ſhall be a tan- 


ner or currier, on pain of bs. 8d. a-dayx. 


By the 5 Ann. r. 2 2. Butchers within ten miles of 
London may not ſell fat cattle, alive or dead, to one another. 


But by7 m. c. 6. they may ſell dead calves ot ſheep, 


Any butcher who ſhall kill or fell any victual on the Penalty for kill 
Lord's Day ſhall forfeit 67. 84. one third to the informer, s br ag 
and two thirds to the poor, on conviction before one juſ- gay. 
tice, on his own view, or on confeſſion, or oath of two 


_ witneſſes; to be levied by the conſtable or ehurchwarden. 


3C. c. 1. 
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I. Packing, Weight, and Qualiſy. 


II. Regulations for ſhipping Cheeſe and Butter for 
London. a | wal 


J. Packing, Weight, and Quality. 


BY the 13 and 14 C. 2. c. 26. /. 5, G. it is enacted, that penalty for 6x 
every farmer and other perſon packing up butter for ſale, marking the 

ſhall pack up his butter into good and ſufficient caſks, mace weicht of the 

of ſound, dry, and well. ſeaſoned timber, and ſhall ſer upon 

every firkin and caſk, when the ſame is thoroughly and fully 

feaſoned in water, a continuing viſible mark of the juſt weight 


ol the empty caſk, on pain of forfeiting for every offence 


the ſum of 10s. for every hundred weight of butter otherwiſe 


packed, and in proportion for a greater or leſſer quantity; 
| half to the churchwardens and overſeers for the uſe of the 


poor, and half, with double coſts, to him who ſhall ſue for 
the lame in ſeſſions, hy action of debt, indictment, infortha- 
Lan, or preſenement. : ny 


©< 2-3: And 


w 
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And e ber ſhall ſet on every pot which he ſhall, 
make and ſell for packing up better the juſt weight of the 
pot when it is burnt, with the firſt letter of his Chriſtian 
name, and his ſurname at length, on pain of 15. and no per- 
ſon ſhall expoſe to ſale any butter packed up in a pot not ſo 


marked, on pain of 25, for every ſuch pot, to be recovered 


| Weight and 
quality. 


A cuſtom that 


xd applied in the ſame manner. Id. en 
By the ſame ſtatute, /. 2. Every kilderkin of butter ſhall 
contain 112 pounds, and every firkin 56 pounds neat, or 


above; every pound containing /ixteex ounces, beſides the 


tare of the caſk, of good and merchantable butter. 4 
. Cuſtom will not eſtabliſh what expreſsly militates againſt 


every pound of ſeveral ſtatutes. E. 29. G. 3. Neble againſt Durell and 


butter ſold in a 
icular mar- 
et town ſhall 
weigh eighteen 
o. is bad 


W 30 


Others, This was an action of treſpaſs ſor taking the plain- 
tiff's butter: the defendants in their plea, 4 that 
Southampton was a corporation by preſeription, and that they 
annually held a court-leet, or view of frankpledge, at which 
U t ſworn and continues in office till the next court, 

juſtifed, as ſome of the jury, taking the butter under ibe 


following cuſtom, . That every pound of butter expoſed to 


ſale in the ſaid markets of the ſaid town, within the ſaid town, 
ſhould be and ought to be of the weight of eighteeen 
ounces z” alledging that the butter in queſtion weighed 
more than ſixteen, hut leſs than eighteen ounces to the pound. 
To this plea there was a general demurrer and joinder. 
Gibbs, in ſupport of the demurrer, inſiſted that the cuſtom 
could not be ſupported; becauſe it was againſt the law of me 
land. There are ſeveral ſtatutes which direct that there 
ſhall be only one weight throughout the kingdom; and the 
11 HF. 7. c. 4. directs that the knights, &c. ſhall cauſe to 
be delivered one of every weight and meaſure, which the 
king had cauſed to be made of braſs, according to the ſtandard 
in the Exchequer, to certain towns therein mentioned, of 
which Southampton is one. Thoſe ſtatutes meant that there 


ſhould. be an uniformity of weight; for at that time there 
vas a difference between things ſold by troy and averdupoife 


weight. Dalt. Fu. c. 112. p. 248. flat. 27 Ed. 3. jt. 2. 
c. Io. & 2 R. 2. fl. 1. c. 1 & 4 infts 273. The ſtatute 13 & 
14 Car. 2. c. 26. after reciting that frauds had been prac- 


tiſed in ſelling butter under weighty directs that every kil- 


derkin ſhall contain 112 pounds, every pound containing 
ſixteen ounces. Now this cuſtom attempts to ſet up a par- 
ticulzr weight for Southampton: but a cuſtom againſt an 
act of parliament cannot be ſupported. Grifling v. Hood, 
Cro El. 85. Here the cuſtom requires that a pound ſhall 
weigh more than a pound; which leaves untouched. a queſ- 
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«ion, reſpecting which, ſomg:doubt_ has been entertained, 


whether a cuſtom that butter ſhall be ſold in /umvs of a cer- 


tain weight is good. Barreugb on the other ſide : The ob- 
ject of weights and meaſures 45; that there ſhall be one cer- 


tain and known weight; and it is as convenient to the in- 
habitants of a! particular town to have a pound to conſiſt of 
eighteen as of fixteen ounces. This is a cuſtomary weight, 
and not originally introduced by ſtatute. It is ſaid indeed in 


Magna Charta that there ſhall be one weightand one meaſure; 


but as it does not ſpecify what that weight or meaſure ſhall 
be, it leaves the matter as it ſtood before; therefore a cuf- 
tom, which exiſted before a particular. weight, was not done 
away by that ſtatute. In the caſe of ale, corn, and ſeme 


other things, there is reference to the weights and meaſures 


in London but not ſo in the caſe of hutrer. The ſtatute, 
trattatus de ponderibus et menſuris (which muſt have been 
paſſed as early as the time of Ew. 1. becauſe Fleta men- 
tions it in almoſt the ſame words), is the firſt ſtatute that 
ſpeaks of troy weight; but it is not pretended that butter 
-was ever bought or ſold by troy weight. “ And notwith- 


ſtanding it is directed by Aagna Charta, and the feveral ſta- 


tutes cited, that there ſhall be but one weight, there always 
have been and ſtill are two kinds of weights ufed in Eng- 
land, and both warrantable, the one by law, and the other 
by cuſtom, yet confirmed alſo by ſtatute. This then may 
be ſupparted as a cuſtomary weight, It is enacted by the 
ſtatute 27 Ea. 3. fl. 2. c. 10. that there ſhall be but one 
weight, &c. and it ſpeaks of averdupois weight: but it does 
not ſay-what.the-avergupois weight ſhall be; and that ſta. 
tute was paſſed to prevent a particular kind of fraud prac- 


.tiſed, by buying with one weight and falling with another. 


With reſpect to the ſtatute 13 & 14 Car. 2. c. 26. that 
only applies to butter ſold by wholeſale; for it directs that 
every kilderkin of butter ſhall contain 112 pounds, every 
pound containing 16 ounces. It is of importance that this 
cuſtom ſhould be ſupported, ſince it may affect other cuſ- 
tomary rights in ſeveral parts of the kingdom, where butter 
is ſold by the yard or pint. But even ſuppoſing that the 
ſtatutes on this ſubject deſtroyed all the cuſtoms, ſtill the 
plaintiff ſhould have replied that in point of fact the 


weights were ſent to Southampton, as directed by the 11 


Hen. 7. c. 4. for till they were ſent to the different towns 


there enumerated, the old cuſtoms were in force. Lord 


Keen, Ch. J. (ſtopping 6758 in reply) - In decidi 
this queſtion, I wiſh not to be underſtood to ſay — 
cultom may not prevail that 8 ſhall be fold in lumps, 

rt” TRE] or 
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or yards, containing any given number of qunces ; but the 
queltion now þefore court is, whether a cuſtom in 
Southampron, that a- pound ſhall contain 18 ounces, can be 
ſupported in Jaw. To ſay that it can, would be to violate 
all the rules of la: as long as the*aQts of parliament 
which have been cited are to regulate this ſubject. This 
has engaged the attention of the legiſlature for five cen- 
turies, and have thought it of the utmoſt importance 
that there ſh be one ſtandard of weights and meaſures 
throughout the ki But it is (aid, that there is nv 

je ction on the ſcore of reaſon and convenience why this 

rule ſhould not be relaxed in a particular town; becauſe, 

. waen the exception is once eſtabliſhed, the inhabitants of 
that town will ſquare their notions accordingly. Bur it is 
material to conſider whether the exception to the rule will 
be confined to butter only: if this cuſtom can be eſtabliſhed, 
it may alſo be extended to hops in Kent, or to any other 
commodity in any other part of the kingdom ; and thus the 

| greateſt confuſion will be introduced on a ſubject that ought 
to be particularly plain; ſo one meaſure might prevail at 
Peo, another at Dartmouth, &c. and thus foreign merchants 
would never know on what terms they were treati It 
might be as well contended that a cuſtom could ina 
particular place, that aleſs number of days than ſeven ſhould 
conſtitute a week; or that a leſs ſpace of ground than an 
acre ſhould be called an acre. It was then objected, that, 
even ſuppoſing that the ſtatute of H. 7. applied univerfally, 
the old cuſtoms ſhould prevail till the weights and meaſures 
were ſent down from the Exchequer, which was directed to 
be done by that act; and that the plaintiff ſhould have re- 
plied that in point of fact they were ſent to Southampton. 
But the legiſlature did not ſay that, till that was done, the 
old cuſtoms ſhould prevail: and we cannot ſuppoſe that that, 
which the legiſlature directed, was not done. The ſtatute 
of 13 & bs -ar, 2. c. 26. takes it for granted that a pound 
hall conſiſt of 16 ounces, and that the weights and meafures 
had been ſent to the different parts of the kingdom, There 
are two kinds of weights ; one containing 12 ounces of a 
certain denomination, the other 16 ounces of another de- 
- nomination ; and it appears that butter has always been 
ſold by the latter. n it was faid, that cuſtoms may 
prevail againſt common law : but they are ſuch conſuctu- 
dines as are reaſonable and beneficial ; but this is the re- 
verſe of both; for all mankind have concurred in agreeing, 
that for their mutual convenience they ſhould be regulated 
by vac uniform ſtandard, A/bhur/t, J. — The only ground 
N ; | on 


Butter and Cheeſe. 


vn which this cuſtom can be ſupported, is a ſuppoſition that 
the legiſlature did nõt intend to-interfere with tue cuſtoms 


of any particular place: but that is totally unfounded ; far 


the legiſlature ſuppoſed that, at the times when the ſeveral 


acts paſſed, different weights and meaſures. prevailed in dif- 


ferent towns; to femedy which inconvenience they paſſed 
thoſe acts: and in none of them is there any reſervation of 


* = 


any ancient cuſtoms ; but they are 1 53% to every place, 


directing that, in future, there ſhall be but one weight and 
meaſure throughout the kingdom. Buller, J. This caſe 
does not interfere with the queſtion alluded to in the argu- 


ment, whether a cuſtom to ſell butter in lumps, of any par- 


ticular weight, is good or not. That r e 
.notwithſtagding this deciſion, as it did before: and I have 


never ſeen any thing in the acts of parliament requiring 
perſons not to {ell more or leſs than a pound; but the queſ- 


tion here is, whether, when a perſon is ſelling butter under 
the ſpecific denomination of a pound, he that be compel- 
Jable to ſell more than a pound. Butter is directed to be 
_ fold, by averdupois weight, where a pound conſiſts of ſix- 
teen ounces. , Then how can a perſon, who profeſſes to ſell 
a pound of butter, be compellable to ſell more than a pound. 
I am. of opinion that the cuſtom cannot be ſupported. 
_ Greſe, JI. a the ſame opinion. Judgment for the plaintiff. 
Durnf. and Eaft, 2177. . 5 42765 
. . Every pot of butter ſhall contain 14 jþ. neat, or above, 


excluſre of the weight of the pot. 15 K 14. C. 2. e a6. 


K 


dutter which is new and ſound; nor any whey butter mixed F 


with that which ſhall be made of cream; but every caſk or 


pot of butter ſhall be of one ſort aud goodneſs. No butter 
ſhall be falted with any great falt, bur ſhall be falted and 


fared with ſmall alt: nor ſhall any more falt be intermixed 


With it, than ſhall be needful for its preſervation ; on pain 
chat every owner, farmer, or packer of butter, not put ing 


ug in each kilderkin, firkin, and pot, to be fold or expoſed 


to ſale, ſuch quantities as aforeſaid, or offending in falſe 
packing as aforeſaid, ſhall, for every offence, forſeit the 


value of the butter ſo falſe packed; and for every offence, 


where any kilderkin, firkin, or pot, ſhall contain a lefler 
Juantitx of butter than as above, ſix times the value of 
yer pound of butter chat Mal be wanting in ſuch caſk 


. 


or pot. 


C 0 4 


No old or corrupt butter ſhall be mixed or packed with Not to be in- 


: When the firmer; or other perfor, ſhall have filed the Ou, 1... 
caſk with butter, he ſhall, beſides the mark of the weight his memes 
. of Kk. 


= ? 
* p 
: ** 7 


roperlh) nlixcd. 
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Quantity and 
quality. 


Fenalty for 
re packung. 


Fraud by the 


dclicr, after ſale. 


Perſons ag- 


griv: d may 
ap pal, 


Butter and 
cheeſe to he 
Hipyed without 
any UuNcuc Pre- 
ktcucc. 


Butter aud Cheeſe. 
of the caſt; ſet alſo on the caſk the firſt letter of his Chriſ- 


tian name, and dis furname at length, with an iron brand; 
on pain of forfeiting, fur every offence 107. for every hun- 


dred weight of butter otherwiſe packed, and in the ſame 


proportion for more or leſs. To be recovered. and AE 


as aforeſaid, 7. 5 7-0” 
Every ciice be gener or eber, felting any kildetkin, firkin, 


pot, or ether call: of butter; mall deliver therein-the: full 


quantity and proper N or make {atisfaction according 


to the price; /. 3. 
And any cheelemonger, or other perſon, who ſhall repack 
"= ſale, any butter, in any kilderkin, firkin, or other catk, 
t, mall forfeit double the value thereof. 4. 
ut proſecution ſhall be commenced within four months 
after the ſale of the butter. /. 7. 

Provided that no ſeller of butter ſhall be chavged with 
any of the ſaid penalties, after a perſon has lor the 
butter and 1285 7 1 n 

By the 4 /. c 4 0 To N any fraud in the ſeller, 
afrer the der or va er 
or buyer ſhall ſet his Tral, mark, Nis name upon it, or upon 
the cafk; and, if it ſhall aft wards be exchanged or opened, 
and the catk changed, or butter mixed with good, or 
any other fraud de committed by the ſeller, he mal on 
conviction before one juſtice, by confeſſion, or the oath of 
one witneſs, forfeit 20s. for every firkin and offence, to be 
levied by the conſtable by diſtreſs, and diſtributed by the 
juſtice; half to the churchwardens and overiceps * * 
uſe of the poor, and half to the informer. + 

Perſons aggrieved may appeal to the next ſeſſions, giviog 
20/. bond, with one or more ſureties, to the party, to pay 
colts within a month after, if not relieved on n appea 


Id. ſ. 10. 
IL. Re Zulatious for Sripping Che + and Butter for London: 


By the 4 N. c. 7./. 4. it is enacted, that every ware- 
houſe-keeper, Ta £4 ſearcher, or ſhipper of butter and 
checſe, hall receive all that ſnhall be brought to them for 
the London checſemongers, and ſhip it without undue pre- 
ference, and {hall be paid 25. 64. for every load. If he ſhall 
make default, and be thereof convicted before on! juſtice, 
on the oath of one witneſs, or confeſſion, he ſhall forfeit for 
every firkin of buttter 105. and for every weigh of cheeſe: 55. 


to be icvied by the conſlable by diſtreſs and ſale 3 ; half to the 


church- 


as bought the butter, ſuch factor 


| 
j 
? 


or ſilk beyond the ſeas ; on pain that he who ſhall offer 


ot other foreign buttons, ſhall be imported, ſold, or ex 


Button. 
charchwardens and; overſeers fot the uf: of the poor, and 
Ann >. be iii tore woorts hinecs ane 3d. 
And by che ſame ſtatute /. 5. Erg ſuch, warebouſe- Bock af entry 
keepet, weigher, {earcher, or ſhipper, ſhall keep a book. of to be kept. 
entry of receiving and ſhipping the goodz, on pain of 25, 6-7. PRs. 
for every firkin;of butter, and weigh of cheeſe; to be levied 

and applied in like manner ; and for want of diſtreſs, to be 

committed till it is paid, 2 A 
If a maſter of-a; ſhip flrall. refuſe to take in butter or MaftefWfuling, 
cheeſe, before he is full laden, he ſhall forfeit for Fer Bone 


% 


. 


_ firkin of butter refuſed -55. and for every. weigh of cheeſe 
25, 6d. to be levied and applied in the ſame, manner. /. 6. 


But this ſhall - not extend to a cheeſemonger's -own {hip 


ſent for hizawigogdse | . , e Er s 
Cheeſemongers may. ſend their own proper yellels, or 5 

ſuch other veflols as they ſhall hire from Landon for their - 

own proper goods; and the warchauſe-keeper, where ſuch a 


veſſels ſhall be ſent, may ſhip the ſaid goods on board, and 
the maſters; of ſuch hips and their ſervants may receive the 
ſame. 4 Wc . 8. 2} alt ort Tin g. ee, ö <7 
Any perſon who ſhall think himſelf aggrieved by the de- Appel. 


termination of the juſtice, may appeal to the next ſeſſions, ah 
giving 204. bond with one or more ſureties to the party, 
to pay colts, wirchin a month after, if not relieved on his 
55 Id. ſ. 10. Dre rated aa brag T rs | 

But this act ſhall not extend to any wharchouſe in 
Cheſhire ot Lancaſhire. ſ. 9.  - DM bs 
Note: The 8 G. . 27. and the 17 G. 2. c. 8. contain 
ſpecial directions for ſelling butter in 1% and New Malton 


oy nmr he FT OW 
By the 32 C. 2. r. 2. /. g. butter os. cheeſe ſhall be im- 1 
ported from Traland. Ss & 7 $1527 4+ 2) ab: ak 
1 43; » 44-14 | 
* | AM #5 44, * ri | * ˖ | [LY $44.7 - - 7 
; 471 Ne . : * | Pit Ti 
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BY the 13 & 14 C. 2. c. 13. No perſon ſhal! ſell or offer Penalty for fete 
to ſale, or import any foreign bone-lace, cut-work, ing foreign 
fringe, bandſtrings, buttons or needle-work, made of thread 


them to ſale ſhall forfeit the ſame and 501. and the importer 
ſnall forfeit the ſame and 1000. half to the king and half to 
him who ſnall ſue for the fame. . 2. 4 | 

And by the 4 . c. 10. No foreign buttons made of hair, 


changed 


i — % 
2 2 
| 4 


A jaſtict may 


Buttons. 
changed; on pain of ing ide buttons, and under ſuch 


further ties as are expre in the 1381 C. 2. 6. 13. 
On complaint or information given to a juſtice, at times 


trend a ſearch» reaſdnable, he ſhall iſſue his warrant to the conſtable to 


wairant, 


By . G. c ;. 


foe 


enter and ſearch for ſuch manufactures in the hops, being 


holes, made of, of 


open, or warehouſes, and dwelling · houſes of ſuch perſons as 
thall'vefoperted, 3nd vo t the ame. 13% 14 C. 3. 6. 


. 


B No | 
„ 


ole wherein the fame ſhall be ſecured, otherwiſe than on 1 


condition of exportation. 

Ei bone-lace, needle-work, point, or cut work 
r NN 1 & 12 V. c. 3. . 15. 

y the 10 W. c. 2 8 in England, Wales, or 

Berwick, ſhall make; — t on any cloaths any buttons 


: mide of cloth, ſerge, . frize, camlet, or other ſtuffs 


of which cloaths are made, on pain of 405. 2 dozen; 


nd in the ier proportion for leſſer quantity; half to the 
ng and half to him who ſhall ſue in court of record. | 
"if by the e 2/6. ere or other perſon 


dal wake, Ein fe 0n, uſe, or bind 0n any cloths any 


button or button-holes made of or bound with ſerge, 
get, frize, camlet, or other ſtuffs of which cloaths are 


_ uſually made, be ſhall forfeit 5/. a dozen; half to the king, 
| and half to him who ſhall ſue in any court of record: or, on 
8 8 . 
_ 1evy penalty return! © US, M any. any 
perſon who thinks himkelf 

next ſeflions; 


aggrieved, may appeal to the 


By the 4 6. e. 7. 4 No itaptee-aoadier perfor. l 
D buttons or button- 
uſed, or bound with [ond ſer ue 


frize, camlet, or any oo Kal that cloaths are 
on forfeiture of 40s. for every dozen of ſuch — and 


button-holes ſo made, or in proportion for a leſſer quantity. 


But oothing i in this 12 hall extend to cloaths made of 


velvet, [7 3612. ++ + 
And offences againſt this 2 ſhall be proſecuted within 
three months. /. 4 Ky 5 
To be heard and determinad by. one 5 526 where the 
offence {hall be diſcovered, or the offender inhabit, on oath 
of one witneſs ; half the forfeiture. (after. deducting the 


charges of the conviction) to the informer, and half to the 


pcor of the pariſh where the offence ſhall be.difcovered. If 


not 
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not paid, (being lawfull demanded) in fourteen days afize - 
— we juſie tall ie bo warn to the confable 
where the offender dwells, or can be found, to levy it by 
diſtreſs and fale 5 and for want of diſtrels, — Lg 
offender” to the canon guat there to be kept to hard 


labour for three calendar months. f. 72 Won 9 i 
Il any perſon find himſelf may appeal to: the Appeal, 
quarter-ſeſſions, and coſts be * to the party age 8 


2 to be levied as in other caſes of appeals. /. 6. 
And all cloaths expoſed to ſale, made with ſuch buttons 
and button - holes, ſhall be forfeited and ſeized, and applied 
to the uſes in this act. /. 8. 
Alſd, if any taylor, or other perſon, ſhall cauſe his ſer- | 

vants to make any cloaths nene he ſhall be 

ſubje& to the penalties; /. . 

nd by the 7 G. fl. 1. c. 12. fur. It ſhall not be lawful for By the 7 c. 4. 

any perſon to uſe or wear on any cloaths, {velvet excepted) 1. c. 12. * » 
any buttons, or button-holes made of, or bound with-cloth, 
ſerge, drugget, frize," camlet, or any ſtuffs whereof cloaths 
or wearing garments are uſually made; and if any perſon 
ſhall uſe or wear ſuch buttons or buttan-hales, ſuch perſon 
being convicted-ifi manner hereafter mentioned, ſhall for- r 
Feit for eve r erer 405. 
or in proportion for a quantity. . 
And one juſtice of peace — Ales ben any offence 
| ſhall be committed againſt this act, or where ſuch offender 
= 5 credible perſon, may ſummon 
the party acc upon his appearance or contempt, 
— the examination of the matter, and on due 
made, either by conſeſſion of the party, or ſuch oath, to 
determine the ſame, and to convict: the offender; and to 
cauſe the penalties, - on the offender refuling to pay the ſame 
on demand, to be levied by diſtreſs or fale ; half the forfei- 
ture ſhall be to bim on whoſe oath the perſon ſhall be con- 


victed, and the other to ther poor of the pariſ where ſuch 
_ offence ſhall be committed. ſ. 2 


Perſons aggrieved may appeal to the next quarter-ſeffions 
giring eight cight days notice. / 3. 
enc 


es againſt this act ſhall be proſecuted within one 
month after the the offence committed. -- 

Perſons ſued may plead the general iſſue, bee. and on a 
verdiet, &c, recover treble coſts. /. 6. 


By the 10 W. c. 2. it is enacted, aha ths perſon ſhall waeden 
make, ſell, or ſet on any buttons made of wood only, and buttons. 
turned in Tune of _ buttons, on the forfeiture of 


405. 


By⸗ Law. 
401. a dozen; half to the king, and half to him who: ſhall 


ſue in any court of record... 1 Lo 42 
In the caſe of K. und Roberts, H. 13. M. it was de- 
termined that a button made of wood,'though it had a ſhank 
made with u came within the ſtatute, and judgment was 
iven for the king, the Haut being no aſſential part of the 

ton ; ſorcbuttons of ſuk and hair had no ſhanks. Lord 
mne ee Hell 25.53 Jay 7 "It. 
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Definition. BY AW, from the Goth by and egen, is a private 
| law made by thoſe who are duly authoriſed ſo to do, by 
charter, preſcription, or cuſtom, for the, conſervation of 
order and good government within ſome particular place or 
— den ga- A power of n 2 is included in the very act of 
y the incorparating, and incident to every corporation aggregate, 
general lau. without expreſs words in the — 5 and all uh = — 
ever be ſubject and ſquared: to the rule of the general law of 
the realm, as ſubordinate to it. Hab. 211. | . 
And not in di- By the 19 H. 7. c. 7. No ordinance hall be made in di- 
minution of the minùtion, or to the diſinheritance of the prerogative. of the 
— | king, nor againſt the common profit of the people, unleſs 
tmey are examined and approved by the chancellor, treaſurer 
of England, the chief juſtices, of either bench, or three of 
them, or both juſtices of aſſize in their cireuit where the 
ordinance is, &c. nor ſhall reſtrain any to ſue to the king 

againſt ſuch ordinances. 1 Nl. Abr. 363. 5 Co. 63. 


| Inhabitants of The inhabitants of a town, without any cuſtom, may 


en. make by-laws for the repair of theit church, highways, or 
other things for the public good; and, in ſuch caſes, the 
greater part ſhall bind all. 5 Ce. 63. 1 Med. 194. 
A corporation. If there be a corporation made, and incorporated by the 
name of mayor and commonalty, and, by the charter, the 
mayor is appointed to be choſen by the commonalty; and in 
wo charter there is a power given them to make by-laws, 
for the better order and government of the corporation, 
they may make a by-law that a ſelect number of the com- 
E< monalty ſhall be choſen, by whom the mayor ſhall be choſen 
for aviodance of popular confuſion, 4 Co. 78. ” 
| J 


»y-Law. 


If a by-law is made by the company of vintners in London, By-law of the 
that every freeman of ſuch company, who ſhall be choſen vintner's 
and admitted to be a liveryman, ſhall pay 31/. 13s. 4d. &c. any. 


this is a good by-law ;. for, this being a degree of pre-emi- 
nence to which men of ſubſtance only are raiſed, and there 
| being a neceſſity far money to ſupport the honour and repu- 
tation of the company, were the ſame more or leſs, it could 
not make the 7 void, while it binds only the members 
of the corporation; for, when a man agrees to be of a com- 
pany, he ſubmits himſelf to the laws of that company. 


Raym. 446. Comb. 221. 


A by-law made in London, that no freeman choſen ſheriff, Sheriff of Los. 
&c. ſhall be excuſed, unleſs he voluntarily ſwears-that he is een by a | 
not worth 15000/, and bring fix other citizens to vouch 7” 


in like manner, on their oaths, that they believe it to be 
true: if he openly refuſe to take the office, then to forfeit 
the ſum of 500/. viz. 400/. to the city, and 100/. to the 
next man who ſhall hold the office; held a good by-law, 
1 Salk. 142. Carth. 480. S. C. 5 
But the city of London made a by-law, that no perſon 
ſhould follow the profeſſion of a dancing- maſter within the 
city, who was not a freeman of the company of muſicians. 
This was adjudged to be a void by-law-; for, if he be free 
of any other company, it is ſufficient: and the obliging 2 

man to be free of a particular company, when he has no 
| remedy to compel that company to admit him, is creating a 
kind of monopoly in ſuch company, and putting a certain 
number of men under the final juriſdiction and power of 
others. 5 Afod. 1-4. 1 r 

And a by-law, that all ſtrangers coming into the port of 
London ſhould employ city porters to carry their goods, 
&c, is not good; they may however make a by-law that 
none but freemen ſhall be porters ; but, to confine ſtrangers 
to none but ſuch as are city porters, is unreaſonable ; for, if 
the city will appoint no porters, they have no remedy againſt 
the city: beſides, ſtrangers cannot know who are city por- 
ters, nor compel them to ſerve them. x Salt. 143, 192, 193. 

The merchant-taylors of London, by virtue cf their char- 
ter, made a by-law that no merchant ſhould put his cloth to 
be dreſſed, but to a cloth-worker of their company: this is 
a void law ; for it is againſt reaſon and the general liberty of 
the ſubject, for a perſon- to be reſtrained from putting his 
work where he pleaſes. 1 Rol. Abr. 364. 


By-laws are uſually made with certain penalties; which re- Ponalcies 


9 to be recovered by action of debt, or may be 
vied by diſtreſs. 5 Co. 64) mne 


9 0 


EEC 


Cabbages. 


Y'the 13 G. 3. c. 32. Any perſon who ſhall ſteal, and 

take away, or maliciouſly up and deſtroy any tur- 

nips, potatoes, cabbages, pariniÞs, peas, or carrots, growing 

or being in any garden, or grounds, ſhall, on con- 

viction before one juſtice, by conſeſſion, or oath of one 

witneſs, forfeit, over and above the value of the goods 

ſtolen, a ſum not exceeding 10s. as to ſuch juſtice ſhall 

* ſeem meet. Such forfeiture is to be diſtributed between 
2 the owner of the goods, and the overſeers for the uſe of 
_ _ * the poor, 2s the juflice ſhall think fit; or he may, at his 
diſcretion, aſſign the whole either to the owner or overſeer. 

In default of payment, the juſtice ſhall commit the offender 

to the houſe of correction, there to be kept to hard labour 

— MANS ACTS penalty ſhall be ſooner 


Ppald. 

And in all inſormations, and other proceedings on any 
of the ſaid offences, the evidence of the owner, and of the 
inhabitants of the pariſh or place, ſhall be allowed ; provided, 
however, that where the conviction ſhall be on the evidence 
of the owner, the ꝛwbole of the penalty ſhall be paid to the 
| The conviction ſhall be drawn up in the words or to the 

=> effect following 


0 Be it remembered, that on the day e in the 
year of our lord A. B. is duly convicted before me 
C. D. ¶uire one of his majeſly's juffices of the peace for the 


county of © {ſpecifying the offence, when and 
where it was committed. ] Given under my hand and ſeal 
the day and year aforeſaid. * 09 5 
| 8 Callieo. See LINEN, Ke. 
| Cambricks. See LINEN, &c. 
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| and. N the 24 G. 3. c. 41. e 4. fl 1, J. Ev chandler 
Tallow chand- B the 24G: 3. c. 41. [ef]. 2+ /. 1, 7. Every chandler, 


Ker of candles for ſale, other than wax candles, 
bed annual, ſhall take out a licence from the officers of exciſe, for mie 
. = N n * e 


| 
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he ſhall pay 207. and the fame ſhall be renewed annually, - i 
ten days at leaſt before the end of the year, or forfeit 10. 


And every maker of wax or ceti candles ſhall take and makers and | 


dut a licence, for which he ſhall pa Arg 5. and for trading in candles, Kc. 

= 2 ſuch candles 5s. and renew the ſame annu- 

| | s aforeſaid, or forfeit 29/. 14. ſ. q, bo, ia 

Ape where perſons are in partnerſhip, only one licence 
need be taken out for one houſe, Id. . 13. 

And no perſon who ſhall have paid ſuch licence duty for 
making, ſhall be obliged to take out a licence for Selling © 
alſo, during the fame year. Id. /. 14. 

And by the 25 G. 3. c. 74. No perſon reſiding within the 11ers 3 
limits of the head office, ſhall be permitted to make cane dle: Pry 
dles, unleſs he ſhall oecupy a tenement of 197. a year, and rates. 
be allied for the fume in his'own_ axe, and hal] alſo pay = 
to the pariſh rates; and elſewhere, unleſs ſuch perion ſhall 

de aſſeſſed and pay to church and poor. And no entry 
made ſhall be of any avail to any perſon any longer than 
he ſhall be ſo qualified. /. 25. . 

And by the 27 G. 3. c 13. ebd. Es for every pound 
avoirdupoiſe of tallow or other candles whatſbever (except 
wax and ſpermaceti candles)-which ſhall be made in e. 
Britain, the maker ſhall. + fall py «6 a duty of 114. 

And for every ſpermaceti candles, or 
which are ſold as 2 ( whatever ingrodens they are com- 
poſed of), 330 

But the faid duties ſhall not extend to ſmall ruſh-lights, A fort of ruſh. 
made by perſons to be uſed only in their own houſes, and lights excepted. 
provided they are only one dipned in, or once drawn 
throu ugh greaſe or 3 fiufs and not through any tallow. 

775 3 6 Han. e. 9. . 31. 24 G. 3. c. I, 

| 2./. 5 

And by the 8 Þ c. 9 Wi 8. While the duties upon * 
candles continue, any 3 who ſhall uſe in 22 inſide of «ſed within 
his houſe, any lamp, wherein any oil or fat (except oil . 
made of fiſh within Great- Britain) ſhall be cd for 
giving light, ſhall forfeit 40% 

By the fame ſtatute, ſ. 6. No maker of candles ſhall ere, Places for maæk 
ſet up, alter, or uſe any melting-houſe, work-houſe, ſtore- = — W 
houſe, ſhop, room, or other place for the keeping of can 
dles, or for the melting or keeping any wax, tallow, or 

other materials proper to be made into candles; or uſc any. 

copper, furnace, moulds, or othet veſſel for melting of 

wax, tallow, or other materials to be made into candles, 
without notice thereof being fitſt mo in writing xt tht. e 

* office of 0 on pain of 500. 5 


and 


We” 


And all candles, wax, tallow, and other materials ſor 
making candles, which ſball be found in any private melt- 
n ing-houſe, work-houſe, or other place, and all private cop- 

, pers, furnaccs,. and ether veſſels, for which no entry ſhall 
be made, or notice given, ſhall be.torfeited, or the value 
thereof. Id. . 17. 1 Wa 
And by the 11 G. c. 30. If any maker of candles ſhall 
uſe any melting-houſe, ſhop, or other place, for making 
or keeping of candles, or for melting or keeping of wax, 
tallow, or other materials, or uſe any copper or other veſle] 
for melting the ſame, or any moulds or other utenſils for 
making of candles, without having made entry thereof in 
writing at the next exciſe-office, he ihall forfeit 100“. .. 23. 


| Officers may And the officer, between the hours of five in the morning ; 
— oe and eleven in the evening, with or without a conſtable, and þ 


ſtable, and or- between eleven in the evening and five in the morning 
der cheſts, &c. with a conſtable, ſhall be permitted on requeſt to enter and 
to be unlocked. ſearch; and all cheſts and other like things locked up, ſhall 
on his requeſt be opened; on pain that every perſon ob- 
. or moleſting him, ſhall forfeit 100“. 11 C. 
c. 30. /. 24. | 2 wg 1th 8 
- Officers to be reat frauds having been committed by the officers be- 
| admitted at ing prevented to enter the work-houſes and places of makers 
| _ —_ of candles, by night, without the preſence of a conſtable; 
: it is enacted by 24 C. 3. c. 11. 7. that they ſhall at all 
times, by day or by night, be permitted, upon their requeſt, 
to enter into the houſe, ware-houſe, melting+houſe, or other 
e whatſoever, belonging to, or uſed by any maker of 
candles, in like manner as ſuch oficers might 42 have 
| done in the day-time. ns EE . 
F La But by the 27 G. 3. c. 31. bo 20. No officer ſhall be 
permitted to enter any ſuch workhouſe or place, between 
the hours of eleven at night and ſive in the morning, with- 
out the preſence of a conſtable, unleſo ſuch maker ſhall have 
any courſe or making of candles unfiniſhed, or in operation 
or ſhall have any legal notice depending, of his intention 0 
make between thoſe hours; or, thall; have made preparation 
for making any courſe of candles. 9 
nere By the ſame ſtatute, /. 18. No entry ſhall be deemed 
Ceemed with- Withdrawn whiltt any duty ſhall remain unpaid, or any cop- 
drawn till the per, or other utenſil, ſhall be ſtanding in any ſuch melting- 
| Quty is paid. uſe, warehouſe, or nnn, + amr on cw, 
B And by the 11 C. 3. 6 30. /- 25. If an officer ſhall find 
rials in an unen- in ſearching any unentered houſe, candles either made or 


| ered bouſe. making, or tallow or other materials melting.or-melted, ot 


cotton or rulaes ſpread, or any copper, : mould, e 
. utenſi 


_ Candles. _ 
utenſil warm with tallow or other materials; this ſhall be 
deemed ſufficient evidence to convid the offender in the 
penalty of 100/. for having uſed the ſame, not being en- 
. yy 


And by the ſame ſtatute, / 26. the leaving a ſummons Serving the 
at the place where ſuch diſcovery was made, directed to the ſummons. 

perſon proſecuted, either by his proper or aſſumed name, 

ſhall be deemed equal to perſonal ſervice, and by his proper 

name, | | . 6 
Every maker of candles for ſale, ſnall, before he begins Notice to be 
to make any courfe or making of mould or other candles, or given of thetime 
make preparation for the ſame, give notice in writing to the 1 e. 
officer of his intention, and mention the hour of the day oer 
night when he intends to begin, and the number of ſticks 
ſuch making is intended to conſiſt of, with the ſize and 
number of each ſtick, and the number and ſize of the 
moulds he intends to fill and draw, and how often they are 
to be filled and drawn in each making: and in default 
thereof, or if he ſhall have, at ſuch making, more ſticks or. 
more candles, or of a larger ſize, or a greater number, or 
larger moulds, or ſhall draw ſuch moulds oftener than men- 
tioned in ſuch notice, or increaſe the weight of ſuch candles 
by re-dipping of otherwiſe, he ſhall forfeit 50/. and if he 
ſhall not begin within three hours after the time mentioned 
in the notice, ſuch notice ſhall be void. 10 Ann. c. 26. 
fo 106. 11 G. c. 30. . 27. 24 G. 3. c. 11. / % 2. ſ. 9. 

And by the 25 C. 3. c. 24. Every ſuch maker ſhall give when notice 
to ſuch officer notice, in writing, of the hour when he in- ſhall be git 
tends to begin to ſpread cottons, wicks, or ruſhes, for any 
courſe or making of candles, and the particular hour and 
time when he intends to begin to run in or dip ſuch wicks ; 
and if within the limits of the head office, ſuch notice ſhall 
be given fix hours, if in a city or market-town twelve 
hours, and elſewhere twenty-four hours, before he ſhall 
begin, on the forfeiture of 50%. .. 29. 18 
If ſuch maker ſhall not begin and proceed within three 
hours after the time mentioned in ſuch notice, ſuch notice 
ſhall be void. /. 30. „ 

And in order to hinder chandlers from leaving off for Mate muſt 
long intervals, and thereby haraſs the officers and defraud continue, with - 


his majeſty, it is enacted by the 26 G. 3. c. 77. That o 3 * 


every maker of candles, having begun to ſpread cottons, 
wicks, or ruſhes, for any courſe or making of candles (ex- 
cept wax candles) ſhall proceed and continue without delay 
or interruption, till the whole intended to be made in ſuch 
courſe ſhall be finiſhed ; and the time for beginning to run 
Ver. I. (9. D d in 


, 


402  _ - Cmivies: 


in or dip ſuch cottons, wicks, or ruſhes, reſpectively, ſhall 
not be more that five hours after the beginning to ſpread 

continue to run 
in or dip ſuch cottons, &c. reſpectively, without interrup- 


the fame as aforeſaid; and ſuch maker ſhal 


tion, till the whole is finiſhed, on pain of forfeiting 50“. 
for every ſuch offence. .. 65. | 


If in any ſuch notice, the time ſpecified for beginning to 


run or dip ſuch cottons, &c. ſhall be mote than five hours 


after the time ſpecified in the notice for beginning to ſpread 


ſuch cottons, &c. ſuch notice ſhall be void, and the 


chandler, giving the fame, ſhall be liable to all ſuch fines,” 
penalties, and forfeitures, as he would have been if no 


< 


notice had been given. /. 7. | : 
What ſhall be Finding a lighted fire under a veſſel for melting the 


dcemed a be- X materials, or in ſuch veſſel, or in any mould, the materials 
g:oningt0 word melted or melting, or cottons or-ruſhes ſpread or fpreading, 


ſhall be deemed to be ſuch a beginning to work as ſhall 
render the maker liable to the ſaid forfeiture. 11. G. c. 30. 
J. 28. | | 


Officers to enter By the 8 Ann. c. 9. /..10. The officer ſhall at all times, 


and take an ac- by day or by night, (if in the night, in the preſence of a 

7 82 conſtable) on his requeſt, be permitted to enter the houſe, 

melting-houſe, warehouſe, or other place belonging to or 

uſed by any maker of candles; and, by weighing! or tale 

of the candles, or otherwiſe, to take an account of the 

quantity; and {hall make a return thereof in writing to the 

. commitfioners, or to whom they ſhall appoint, leaving a 

copy of ſuch report, under his hand, with or for the maker; 

and, on his refuſing or neglecting to leave fuch copy, he: 
ſhall forfeit 403. „ > 

But by the 12 G. c. 28. / 30. Demand in writing muſt be 


made of ſuch copy, before the officer ſhall incur ſuch pe- 


nalty. | wh tt 
ie And every maker of candles ſhall keep juſt ſcales and 
keep ſcales weights, where he makes them, and ſhall permit and aſſiſt 

the officer to make uſe thereof, on pain of 100/. 8 Ann. 

& 9. ... 41 * | 

if ſuch maker ſhall make uſe of inſufficient ſcales 
or weights, he ſhall forfeit 1007. 10 G. 3. c. 44. but not to 
be proſecuted both on this and the former act. | 


Furnace, doors, By the 27 G. 3. c. 31. / 21. Every maker of candles 
c. to be ſe- ſhall alſo, at his own expence, affix ſufficient faſtenings, to 


curely locked yu ved of in writing by the officer, to every furnace, 
ON. . — or other * for melting — to be 
made into candles; and covers with proper faſtenings to be 

approved in like manner, to every dipping- mould in the 

| | cuſtody 


EF ͤ!—. A Se Ln nents At 2 5 - 
E 8 e 1 f _ Ss 
5 ; 4. £4 a r * 


. 
„ 
i 
q 
3 
oe 
4 
f 
an 
1 
* p 
a 
"IR 


— —— =>) arns 
CC 


— ʒ—6 4äP1 ITN 
5 n 
8 * e 
8 ++ on - 
t - 
— 


8 
= — * 


—— 
= 
a 


— 


4 Al”. 4. . 
„ 


8 „ 
4 — 8 WY t — ——— 
Fre = — — 
NN /// 


— — —äää 2 
* 


N 8 — + n 2 We 
X e 


Candles. 403 
cuſtody of ſuch maker; and every ſuch utenſil ſhall be ſe- | 
curely locked, faſtened, or ſealed by the officer, as ſoon as 


auy melting ſhall be finiſhed ; and every ſuch dipping- | 
mould, with the cover, {hall in like manner be locked, 
faſtened, or ſealed up, as ſoon as the dipping ſhall be finiſh- 


ed; and the ſaid maker ſhall provide a ſecure room, place, 
or cheſt, with ſaſtenings to be approved as aforeſaid by the 
officer, for locking up all moulds for making of mould can- 
dles, which ſhall be locked up by ſuch officer when the ſame 
ſhall ceaſe to be uſed; and when ſuch maker ſhall think 
proper to light a fire, and to have ſuch furnace-door, cop- 
per, pan, utenſil, or dipping- mould opened ; or to uſe ſuch 
moulds, he ſhall give to ſuch officer ſix hours notice in 
writing, if within the limits of the chief office; twelve 
hours, if his place of reſidence is in any market- town, and 
twenty-four hours if he ſhall reſide out of a market-town ; 
and ſuch officer ſhall attend at the time mentioned in ſuch 
notice, and open ſuch doors and places as the caſe may re- 
quire ; and if ſuch maker ſhall not light a fire, or proceed to 
to uſe ſuch utenſils, within one hour after the doors, &c. are 
opened, ſuch notice ſhall be void, and the officer ſhall lock up 
and ſecure the ſame again as aforeſaid, and the maker ſhall be 
under the neceſſity of giving a freſh notice: alſo if any ſuch 
maker ſhall negle& or refuſe to perform any of the matters 
aforeſaid, or to pay for any locks, keys, or neceſſary faſten- 
ings, which ſhall have been provided for ſuch officer ; or if 
any perſon ſhall hinder any officer in fixing ſuch locks or 
faſtenings, or in locking up, ſealing, or ſecuring the ſame, 
in ſuch manner as he Fal think moſt effectual; or ſhall 
open any ſuch furnace, copper, pan, utenſil, dipping-mould, 
or door, before the ſame ſhall have been opened by the of- 
kcer ; or ſhall wilfully break or damage any lock, ſeal, or 
faſtening, he ſhall forfeit 1000 I. = | | 
And by the fame ſtatute, /. 22. If there ſhall be found on Penalty for © 
the premiſſes, in the cuſtody of any candle-maker, any having moulds, 
mould proper to be uſed for making mould candles, not | 
locked up and ſecured as aforeſaid, unleſs after notice given 
as aforeſaid, every ſuch maker ſhall forfeit 1ov . 

By the 8 Ann. c. 9. /. 14. No maker of candles ſhall. Removing cars 
remove any candles before the officer has taken account of — 1 228 
them, without giving to the officer, within the bills, a 
twenty-four hours notice; and elſewhere, two days notice, 
of his intention to remove the ſame, on pain of forfeiting 101. 
Ie maker ſhall keep his candles which have not been Candles unfur- 
ſurveyed, ſeparate from thoſe which have been ſurveyed, ., to be kept 
for twenty-tour hours after —_— within the bills, and Tate. 

* 2 for 
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© for two days elſewhere, unleſs they ſhall have been ſooner 

ſurveyed by the officer, on pain of 5. Id. /. 15. 

The officer ſhall IT officer ſhall be permitted to take an account of the 
charge for ung quantities of wax, tallow, and other-materials; and if he 
maſſing. ſhall mil any that he had taken account of when he was 

laſt at the maker's, and ſhall not on demand receive ſatiſ- 

faction what is become thereof, he may charge ſuch quan- 

tity of candles, as the materials ſo miſſing, in his opinion, 

would have made, not exceeding x68 B. of candles for 

r 112 fb. of materials miſſing, and fo proportionably. 

„7. daa, med een 6 „ 3 
And any ſuch maker who ſhall obſtruct the officer ſhall 
forfeit 20/. ſ. 123. 
— If the officer ſhall have reaſonable cauſe to 1 — 
led, Candles are ivatel making in any place, or an 

= _ candles are be with intent — avoid the duty; 4 

ſuch caſe, on oath made by ſuch officer before a commil- 

fioner, or one juſtice reſiding near to the place, fetting forth 

the ground of his ſuſpicion, ſuch commiſſioner or Juſtice 

may, if he ſhall judge it reaſonable, by ſpecial warrant, au- 

thorise ſuch officer, by day or night (but if in the night, in 

preſence of a conftable), to enter into every fuch place ſuſ- 

and to ſeize and take away all fuch candles as he 

ſhall there find fo privately making, with all materials then 
ready or preparing for making the fame z and all ſuch can- 

dies as he fhall find fo concealed, with the boxes or other 

package containing the fame : and the perſon who ſhall be 
found privately making ſuch candles, or in whoſe poſſeſſion 

any ſuch ſhall be found, ſhall forfeit 1001. 5 G. 3. 


By the 8 Ann. c. 9. /. 29. Candles which are cracked 
or ſpoiled in making may be defaced by the officer, who 
ſhall make allowance for the duty. Keats. 

Penalty for By the 25 G. 3. c. 74. / 31. If any officer ſhall diſcover 
— 22 that making of candles is carried on in any private work- 
making candles. houſe, rooms, or place, whereof no natice has been given 
| as aforeſaid, and alſo difcover any perſon knowingly 
aſſiſting or any way concerned in carrying on the fame, 
ſuch perſon ſhall forfeit 20/. over and above all penalties 

which ſuch maker ſhall be liable to; and fuch officer ma 
detain him, and carry him before a juſtice, who, on con- 
feſſion, or oath of one witneſs, may convict ſuch offender, 
who ſhall immediately on conviction pay 20/. into the hands 
of ſuch officer ; and, on his neglecting or refuſing to pay 
the ſame, ſuch juſtice ſhall commit him to the houſe of cor- 
rection to hard labour for two months, unleſs * 


mall be ſooner paid ; and if ſuch ——— 56 _ 


time convicted, he ſhall pay 40/. in 
mitted for four months. | | „ 

And by the ſame ſtatute /. 27. Every maker of candles Entry of candles 
ſhall once in every week make a ttue entry in writing, at ede. = 
the next exciſe-office, of all candles by him made within . ö 
ſuch week, with the weight, number, and fize of the can- 
e | 
in the faid week, on pain for of entry to forfeit 
20/. And ſuch entry ſhall be upon the oath of the maker, 
or his chief workman, according to the beſt of their know- | 4 
ledge and belief: the ſaid entries and oaths, within the bills, | 4 
to , made with and adminiſtered by ſuch officer as the 2 
commiſſioners ſhall appoint at the general exciſe- oſice, and 
elſewhere by the collectors or ſuperviſors. 

But ſuch maker ſhall not be obliged to go further than 
23 market- town, for making ſuch entry. 8 Ann. c. 

: And within one week after ſuch entry, the maker ſhall Duty tobe 
pay and clear off the duties, on pain of double duty; and, rd of. | 
after default in payment, no maker ſhall fel], deliver, or . 5 
carry out any candles, till he has paid off the duty, on pain 

of double Rs 25 G. 3. c. 74+ /. 28. | 1 ; 

And by the 26 G. 3. . 77. . 10, 11. If any Perſons having 
perſon ſhall knowingly receive, buy, or have in his poſ- candles in their 
ſeſſion, any candles after they ſhall be removed from the 8 
place where * made and ought to have been charged charged wich 
wich the duty, e the ſaid duty has been charged, (ex- the duty. 
cept ſuch as have been condemned as forfeited) whether he 
claim any pr or intereſt therein or not, ſhall forfeit 
the ſame, and treble the value thereof, to be eſtimated at 
the beſt 22 ſuch ſorts ſhall then bear in London. "WE | 

And if there ſhall be found in the poſſeſſion of any maker ;;,1;.. candles 
for ſale, any candles not mentioned in the entry made by not mentioned 
him, and of which the officer has not had an account, and in the entry. 
the duties have not been paid, he ſhall. be chargeable with 

the duties, and if he ſhall not pay the fame, he ſhall be liable 

to double duty, unleſs he ſhall prove that the duty has been 
paid, or that he bought the candles of ſame other chandler 
who had paid the duty, and that he gave fix hours notice 
in writing to the officer, or at the next exciſe-office, of his 
* to buy the fame, and of whom. 11 G. c. 30. 
29. h [7 AE | Tk | ; Ny 
By the 8 Ann. c. 9. /. 18. No perſon ſhall expoſe to ſale Where candles 
any candles, except in his public ſhop er warehouſe, public **** * led. 
fair, or market, en pain. of fl. e 
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Candles. 
1 And by the fame ſtatute, ,. 19. All candles, materials, and 
utealils liable to utenſils for making of candles, in the cuſtody of any maker, 


or perſon in truſt tor him, ſhall be chargeable with all duties 
in arrear, and ſubject to all penalties and forfeitures, in the 
ſame manner as if the debtor or offender were the lawful 
owner. | pK Wes M | Y | 
By the 23 C. 2. c. 21. No candles ſhall be imported, 
otherwiſe than in ſome package, bontaining at leaſt 224 
pounds of neat candles, ahd ſtowed apenly in the hold, on 
pain of being ſeized and forfeited, together with the package, 
and the matter of the veſſel ſhall forteit 5o/. /. 27. 

And the cfficers of exciſe (in the fame manner as the 
officers of the cuſtoms) may go on board any veſſel, and 
ſearch for and ſeize all candles forfeited, together with the 
package; and they may alſo ſeize ſuch as, before entry and 


payment of duties, ſhall be found unſhipping, or unſhipped. 


J. 28. 


But, on information againſt ſuch maſter, he may detain 
the wages of the mariners till it ſhall be determined; and, 
if it ſhall appear that ſuch candles were put on board by any 
mariner, without the knowledge of the maſter, the maſter 
may apply ſuch marriner's wages in payment of the for- 
feiture. 26 6. 2. c. 32. /. 8. = | 

Candles, the duty on which has been paid, may be ex- 
ported, and the duty drawn back. 8 Ann. c. 9. /. 24, 25, 26. 


27 G. 3. c. 13. Shed. F. 4 


But by the 23 G. 2. c. 21. , 36. No drawback ſhall be 


allowed on the exportation of of any foreign candles im- 


ported. | | 

By the ſame ſtatute /. 30. The officers of exciſe or cuſtoms 
are authoriſed to ſeize any candles, with the package, that 
ſhall be found in any veſſel, cart, or other carriage, where 
they have good reafon to believe that they were made in 


- ſome private workhouſe, or clandeſtinely imported without 


having paid the duty, or that they have been exported and 


relanded after payment of the duty; and if the party, in 


whoſe poſſeſſion they ſhall be found, ſhall not, on hearing of 
the information, make it appear that the duty has been paid 
or ſecured, he ſhall forfeit 5/. for every roo'fh, weight; 
and the candles and package ſhall be alſo forfeited. - '- 
And if any foreign candles ſhall he unſhipped, with intent 
to be laid on land, before entry and payment of duties, or 


| ſhall be relanded after ſhipping for exportation upon de- 


benture, ſuch candles, together with the package, veſſels, 
boats, horſes, and other carriages, uſed in landing or con- 
veyiag ihe lame, ſhall be forfeited, and may bs ſeized by 

: | | = mo 
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any officers of the cuſtoms and exciſe; and the perſons from 
whom the ſame ſhall be ſeized ſhall ſorfeit 5/. for every 
hundred weight. /. 31. | 'E | 
Any perſon who ſhall knowingly harbour or conccal or concealing ! 
candles unlawfully imported, or relanded after ſhipping for candles. 
exportation upon debenture, ſhall, whether he claims any 
property therein or not, forfeit 50%, for every hundred 


weight, together with the candles and package. /. 32. 
And if any ſuch candles ſhall be ſeized as forfeited, and Notice of ſeiſure 


no perſon ſhall claim them in the ſpace of twenty days, to be given. 
where it is within the limits of the chief office of exciſe in N 
London, the officer who made the ſeizure may cauſe notice, 
ſigned by the ſolicitor of exciſe, to be affixed at the Royal 
Exchange, of the time of proceeding to trial and condem- 
nation of the ſame by the commiſſioners of exciſe; and, if 
it is out of the ſaid limits, public notice ſhall be given by Fn) 
proclamation at the next market-town, on the market- day 
next after the ſaid twenty days, of the day and place where 
the juſtices will proceed to trial and condemnation thereof; 
and the judgment thereon ſhall not be liable to any appeal, 
or to be removed by certiorari. /. 33. | 
By the 23 G. 2. c. 21. /. 29. It is enacted, that coquets 
granted for ſhipping candles to be landed in any other part 
of the kingdom, ſhall expreſs the quality, quantity, weight, 
mark of the package, by whom made and fold, and where 
co and if they ſhall be ſhipped without ſuch coquet, 
they ſhall be forfeited and ſeized, together with the package. 
f candles ſhall be ſeized for non-payment of duties, or 
non- entry, and it ſhall be diſputed whether ſuch payment or 
entry was made. or not, the proof ſhall lie on the claimer, 
and not on the officer. 23 C. 2. c. 21. / 35. | 
All the fines, forfeitures, and penalties, may be recovered Fines, forfei- 
and mitigated as by the laws of exciſe, or in the courts at fänd Pe. 
Weſtminſter ; half to the king, and half to him who ſhall ee 8 
inform or ſue. 8 Ann. c. 9. /. 28. 11 G. c. 30. /. 39. | 
24 C. 2. c. 40. f. 33. 25 G. 3. c. 74. ſ. 32, 33. 
If the party ſhould not be ſatisfied with any judgment of Appeal. 
the juſtices on the ſtatute of the 23 G. 2. c. 21. he may appeal 2 
to the next quarter-ſeflions, except in the caſe bef re- men- 
tioned, where no perſon ſhall claim the goods ſeized. /. 37. 
And on information of the ſaid act of 23 G. 2. c. 21. the 
mitigation ſhall not reduce the penalty to leſs than a fourth _ 
part, over and above the coſts and charges to be allowed. 
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days, they ſhall be forfeited and fold. 6. G. 2. c. 21. . 59. 
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Cards and Dice. 
THE importation of playing- cards and dice is prohibited 
T by 3 Ed. 4. c. 4. and 10 Ann. c. 19. /. 167 


By the 9 Ann. c. 23. For every pack of cards made in 
Great-Britain, a duty of 64, is impoſed : by the 29 G. 2. c. 


13. a further duty of 64. and by the 16 G. 3, c. 34. a further 


duty of 6d. | 
d by the 9 Ann, c. 23. A duty of 58. is laid on every 


pair of dice; a further duty of 53. by the 29 G. 2. c. 13. and 
ga further duty of 25. 6d. by the 16 1 


2. c. 34 
And ſuch duties are under the management of the com- 


miſſioners of the ſtamp- duties. I 
By the 9 An. c. 23. /. 41. Makers of cards and dice, 
before they begin, ſhall give notice in writing of the houſe or 
2 where they intend to make the ſame, to the commiſ- 
oners or their officer next adjacent, on pain of 500. 


And by the 10 Ann. c. 19. /. 166. If ſuch notice ſhall not 


be given in writing, all the cards, dice, materials, and uten, 
ſils, ſhall be forfeited. 


lf the commiſſioners ſhall be informed, or ſhall have cauſe 


to ſuſpe&, that any perſon makes cards or dice in a place 
not entered ; on affidavit thereof by the informer, before a 
juſtice, declaring the reaſon of his ſuſpicion, the officer 
may, in the day time, and in the preſence of a conſtable, by 
warrant of ſuch juſtice, break open the door or any part of 
ſuch private place, and enter and ſeize all ſuch cards, dice, 
tools, or materials ; and, if they are not replevied in five 


By the 5 G. 3. c. 46. /. 9. Every card-maker ſhall ſend 


furniſh paper for to the commiſſioners a ſufficient quantity of paper, in order 


the ace 


ſpades. 


to have as many aces of ſpades impreſſed thereon as ſuch 
maker ſhall deſire; and every pack of cards ſhall have one 
ſuch ace fo impreſſed. And the commiſſioners ſhall cauſe 


2 ſtamp to be prepared, with ſuch a device as they fhall 


And wrappers. 


think proper, to denote ſuch ace of ſpades, as well in every 
pack made for uſe in Great- Britain, as in every pack made 
for exportation ; but in ſuch device there ſhall be ſome dif- 


tinguiſhing mark between cards for home, and cards for | 


foreign conſumption. | 
And by the ſame ſtatute, /. 10, The maker ſhall alſo ſend 


to the commiſſioners, or their officers, jews or wrappers 


made for incloſing cards for uſe in Great- Britain, with his 


name and any other particular word or matter printed there- 
| an 
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the duties, on pain of double duty. Id. 


cards, or the outſide paper of any parcel or pack of cards, ſtamp. 
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on, by the direction of the commiſſioners; in order that - 
the ſame may be. ſtamped and returned from time to time 


to ſuch maker; and the commiſſioners ſhall denote one of 


tne ſix- penny duties charged on cards in Great- Britain, on 
ſuch jew or wrapper. _ We fe | 
And the officers are authoriſed to enter any houſe or place Officersmay alſo 


where cards of dice are made, fold, or expoſed to fale, or enter and fearch. 


ſuſpected to be privately made, or into any public gaming- 
houſe, room, or place, and there ſearch and ſee what quan- 

tity of cards or dice ſhall be making, and whether they are 
ftamped ; and if the owner or occupier ſhall refuſe entrance 


or liberty of ſearch, he ſhall forfeit 104. 10 Ann. c. 19. /. 169. 


No materials begun to be wrought for cards or dice ſhall Materials not to 

be removed till they are completely made, or the duties paid, be removed. 

on pain of double duty. 10 Ann. c. 19. / 166. | 
And no maker of cards or dice ſhall remove ſuch cards or 

dice from the place of making, till ſuch mark upon the dice, 


and ſuch ſeal upon the paper and thread incloſing every pack 


of cards ſhall be put thereon, as the commiſſioners ſhall ap- 


point, on pain of forfeiting the fame and treble value, 


9 Ann. c. 23. / 41. ; 
Once in every twenty-eight days, the makers of cards and Payment of 
dice ſhall make entry, upon oath, with the proper officer, of duties 


all the cards and dice made by them reſpectively within the 


ſaid time, on pain of 20/. 9 Ann. c. 23. f. 42. 
And once in every ſix weeks 2 and clear off 


4 


By the 5 G. 3. c. 46. / 13. Any maker who ſhall uſe, — old 
in making up N of cards, any ace of ſpades, jew, or 
wrapper, that has been uſed before, ſhall forfeit 200. 


And every perſon who ſhall ſell or buy any ſuch ace of Selling or buy- 


ſpades, jew, or wrapper, with intent to make uſe of the ſame ing old Lamps. 


for the incloſing any pack or parcel of cards, ſhall forfeit-20/, 


and the evidence of the buyer or ſeller ſhall be deemed 


good evidence, and he ſhall be indemnified. J. 14, 15. | 
By the 10 Ann c. 19. . 162, No cards or dice ſhall be Selling or uſing 


expoſed to ſale, or uſed in play in any public gaming-houſe, named | 


unleſs the paper and thread incloſing the fame ſhall have 
been reſpectively ſealed and ſtamped, and unleſs one of the 
cards of each pack be alſo ſtamped on the ſpotted fide ; on 
pain that 3 who ſhall expoſe to ſale any ſuch cards 
or dice, not ſtamped, ſhall forfeit for every ſuch pack, and 
for every one of ſuch dice, 5. with full coſts, : 


Every perſon who ſhall take off the ſtamp of any playing- — 


with 
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with intent to uſe the ſame again, ſhall be guilty of felony, 

and tranſported for any time not exceeding fourteen years. 
ing And if any perſon ſhall counterfeit the ſtamps on cards or 
pital dice, or on any jew, wrapper, or thread incloſing the ſame; 
or knowingly fell the ſame with a counterfeit ſtamp ; or 
fraudulently uſe any of the ſtamps provided by the commiſ- 
ſioners, he ſhall be guilty of felony without benefit of clergy. 
15 * c. 19. /. 163. 29 G. 2. c. 2 3.98 G. 3. Co 
46. /. 10. | | 

By the 29 G. 2. c. 13. , 10. Every perſon who ſhall ſell 

any cards, called waſte cards, unleſs before the ſale he ſhall 
mark the back or plain ſide of every ſuch card, fo as to 
render it unfit to be uſed in playing, ſhall torfert 20. 

And by the 16 C. 3. c. 34. if any perſon ſhall ſell cards 
(by way of ſecond-hand cards) fit to play with, after the 
cover is broke open, he ſhall forfeit 5/. to be recovercd as 
by the 29 G. 2. | | 

With reſpect to the exportation of cards or dice, it ſhall 
be lawful to remove them from the place where they were 
made, without ſtamping or paying duty, provided that, 
within a month after they are made, and before they are re- 
moved, bond of double duty be given that they ſhall be ex- 
ported _ not relanded. 10 Ann. c. 19. /. 170. 5 C. c. 
19. / 48. | ER | 

"Burt by the 29 G. 2. c. 13. / 6. Cards intended for ex- 

portation ſhall, before packing, be incloſed in paper and 
thread, in packs or parcels, and be marked on the ſpotted 


fide in ſuch manner as the commiſſioners ſhall direct; and 


any perſon who ſhall ſel], or expoſe to fale, to be uſed in 
Great- Britain, or ſhall uſe or permit to be uſed in any public 
— any cards ſo marked as for exportation, ſhall 
orfeit 20/. for every ſuch pack. | 
Any perſon who ſhall reland, or procure to be relanded, 
any parcel of cards, after they ſhall have been entered and 


ſhipped for exportation, ſhall forfeit 50/. And if any perſon 


concerned ſhall inform againſt an accomplice, he ſhall be 
admitted to give evidence, and be indemniſied. 5. G. 3. 
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J. Regulation of the Rates for Carriage. 8 
II. How Carriers are accountable: in Caſes of Loſs, 
Damage, Robbery, or Fire. 


n 


III. O. 


for the carrying of goods from London to the ſaid place, 
he ſhall forfeit 5/ to the party grieved, to be recovered as 


| the carriage of goods, in their reſpective counties and 


riage, before he ſhall drive the ſame, on pain of 205. to be 


Carriers. 41 
TIT. Offences. committed by a Carrier. © 
IV. Duty of a common Carrier with reſpeft to bis 
Employers. "i | 


J. Regulation of the Rates for Carriage. 


ALL thoſe are denominated common carriers, who carry 

goods for hire; as maſters and owners of ſhips, lighter” 
men, ſtage-coachmen, and the like; and they are charge- | 8 
able, on the general cuſtom of the realm, for their faults 


or miſcarriages. 


By the 3 M. c. 12. f. 24. it is enacted, that the juſtices, a | 
in Ea/ter ſeſſions yearly, ſhall rate prices of all land-car- the rates for 
riage of goods, to be brought into any place within their ju 8 


riſdiction, by any common waggoner or carrier; and ſhall 


certify the rates ſo made to the mayors, and other chief 
officers of the ſeveral market towns within their juriſ- 
diction, to be hung up in ſome public place to which all 
perſons may reſort ; and no ſuch common waggoner, or 
carrier, ſhall take for carriage above the rates 10 ſet, on 
pain of 5/. by diſtreſs, by warrant of two juſtices where ſuch 
waggoner or carrier ſhall reſide, to the uſe of the party 
grieved. /. 24. | Rs; FP 

It is alſo enacted, by the 21 G. 2. c. 28. That if any No more Mall 
waggoner or carrier ſhall demand and take any greater be paid for cars 
price for bringing goods to London, or to any place with- Pn 2 = 
in the bills of mortality, than is allowed and ſettled by the from ic. - 
Juſtices for the place from whence the ſame was brought, 


by the ſaid act of the 3 M. c. 12. or by diſtreſs and ſale of 
his goods, by warrant from two juſtices of Middleſex, Surry, 
London, or Weſtminſter. /. 3. 8 | 

And immediately after Eaſfer ſeſſions yearly, the clerk 
of the peace in the county ſhall certify to the lord mayor 
of London, and to the reſpective clerks of the peace for 
Middleſex, Surry, and Wftminſter, the rates made for 


places; which certificate, or an atteſted copy thereof, ſigned 

by the officer to whom the ſame ſhall be tranſmitted, ſhall 

be ſufficient evidence of the prices ſo ſet. Id. 8 
And every common waggoner, or carrier, ſhall have his shan have his 
Chriſtian and ſurname, and place of abode, in large or ca- name, &c. 
pital letters, placed upon ſome conſpicuous part of his car- 


levied and recovered as aforeſaid. /. 4. 
1 This 
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This act of 21 G. 2. c. 28. appears to be repealed by the 
G. 3. c. 40. and the 13 G. 3. c. 84; but this is doubt- 
{ei a miſtake; the repeal is probably intended only for fo 
much of the ſaid act as relates to turnpike-roads, and not to 
the price for the carriage of goods. 


II. How Carriers are accountable in Caſes of Loſs, 
| Damage, Robbery, or Fire. 71 | 


If a man delivers goods to a common carrier, to carry 
Lebing goods. to a certain place; if he loſes them, an action upon the caſe 
e lies againſt him; for, by the cuſtom of the realm, he ought 
to carry them ſafely. 1 Bac. Abr. 343. 

And if he be a common carrier, though there be no 
agreement or rate ſettled, or promiſe of payment, yet he 
may recover his hire on a quantum meruit, and therefore 
ſhall be liable for loſs and damages. 1d. 

Alfo, if a perſon, who is not a comon carrier, takes upon 
himſelf to carry my goods, though I promiſe him no te- 
ward, yet if my goods are /o/? or damaged by his default, 
I ſhall have an action againſt him. IA. 

For the very taking of the goods is a general conſider- 
ation, though the perfon be not a common carrier; and 
the acceptance of the goods makes him liable. Show. 104. 

If a man delivers goods to a' common hoyman, who is a 
common carrier of goods, to carry them to a certain place, 
and pays him according to the cuſtom for the carriage of 
them; and after, for default of keeping, they are /o/7, an 
action upon the caſe lies againſt him; for, by the common 

' cuſtom of the realm, he ought to have kept and carried them 
ſafely. Cro. Tac. 330. Hob. 17. x | 

But, though the common carrier is, in general, account- 

Garricr rot ac- Able for the /o/s or damage of goods delivered to him as a 
countable for common carrier, yet there are particular exceptions. As 
| — 2 in the caſe of Amies v. Stephens, MH. 5 G. The plaintiff 
God. mY put goods on board the hoy of the defendant, who 
was a common carrier; coming through bridge, by a ſudden 
guſt of wind the hoy funk, and the goods were ſpoiled. The 

plaintiff inſiſted that the defendant ſhould be liable, it bei 

his careleſſneſs in going through at ſuch a time; and offer | 

ſome evidence, that if the hoy had been in good order, it 

would not have ſunk with the ſhock it received ; and from 

thence inferred the defendant anſwerable for all accidents, 

which would not have happened to the goods in caſe they 

had been put into a better hoy. But the chief juſtice = 
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the defendand not anſwerable, the damage being occaſioned | 
by the act of God. For, though the defendant ought not 
to have ventured to ſhoot the bridge, if the general bent of 
the weather had been tempeſtuous; yet this being only a 
ſudden guſt of wind, had intirely differed the caſe: and no 
carrier is obliged to have a new carriage for every journey; 
it is ſufficient if he provides one, which, without any ex- 
traordinary accident, (ſuch as this was) will probably go 
the journey. Str. 128. | | 
4. with ſeveral others, takes a paſſage in a ferry-boat, 
and, while they are on the water, a tempeſt ariſes, 1o that 
they are in danger of being drowned ; upon which, to pre- 
| ſerve their lives, ſeveral articles were thrown over-board, 
and, among them, a pack of goods of great value belonging 
to 4.—In this caſe, A. ſhall have no action againſt the 
bargeman. 2 Bulfl, 280. | W 3 
AH. 11 G. 3. Davis and James. On an action againſt a who ſhall have 
common carrier, for goods 4%, the queſtion was, In whoſe his action for 
name the action ought to have been brought? The decla« 899% * 
ration charged, that the plaintiff being poſſeſſed of cloth, . 
as of his own proper goods, delivered the fame to the de- We 1 
fendant to be carrjed to London, and delivered to a certain 
perſon there. The goods were loſt, and the plaintiff ob- 
tained a verdict againit the carrier. It was moved for a 
new trial, on the objection, that the action ought to have 
been brought in the name of the perſon to whom the goods 
were conſigned, and not in the name of the conſignor, the 


conſignor having parted with his N rty upon his deliver- 

ing the goods to the carrier, and no — 66 remained in 

him after the delivery. It was anſwered, that the queſtion 
did not turn upon the ſtrict property: the carrier has no- 

thing to do with the veſting of the property. It does not 
lie in his mouth to ſay, that the conſignor is not the owner. | 

He is the owner with reſpe& to the carrier, who under- 
took to him, and was to be paid by him. Lord Manſ- | = 
field ſaid there was neither law nor conſcience in the ob- | 
jection. The veſting of the property may differ, accord- 

ing to the circumſtances of caſes ;- but it does not enter 

into the preſent queſtion. This is no action upon the 

agreement between the plaintiff and the carrier. The plaintiff 

was to pay him; therefore the action is properly brought by 

the plaintiff, who agreed with him, and was to pay him. 

Burr, Manſ. 2680. | | 0 | 

It is clearly reſolved that, if a carrier be robbed, he ſhall Carrier account - 
anſwer the value of the goods; for he has his hire, which able if tobbed. 
implies an undertaking for the ſafe cuſtody and delivery of | 

£40 them, 
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But only for 
ſuch a ſum of 
money as he re- 
cecivrs a con- 

K xxution for. 


Carriers. 

them, which charges him at all events: and this political 
inſtitution was introduced the hetter to ſecure people in their 
dealings, and to prevent carriers, who are often intruſted 
with things of the greateſt value, from confederating with 
robbers, &c. Co. Lite: 89. 1 Salk. 143. | 

But if a common carrier receives, by his book-keeper, 
from another perſon's ſervant, two bags of money ſealed up, 
containing, as he was told, 200/. and the book-keeper yives 
a receipt for his maſter to the following effect: © Received 
of A. B. two bags of money, ſealed up, ſaid to contain 200/, 
which 1 promiſe to deliver on ſuch a day at ſuch a place to 
ſuch a perſon, he to pay 105. per cent. for carriage and 
riſque; though the bags contain 400/. and the carrier is 
robbed, he ſhall be anſwerable for only 2000, for this is a 
particular undertaking; and as it is by reaſon of the reward 
that the carrier is liable, if the plaintiff. endeavours to de- 
fraud him of it, it is but reaſonable that he ſhould be bar- 


red of the remedy, which is only founded on the reward, 
1 Bac. Abr. 340. d | 


A common car- 
Ficr not an- 
ſwerable 

where he is 
dcccived. 


A carrier is not accountable for caſh, or other valuable 
articles, unleſs delivered to him as ſuch, and paid for at an 
advanced rate; as in the caſe of Gibbon and Paynton, 
E. q- G. 3. The Birmingham coachman had inſerted an 
advertiſement in a Birmingham. news-paper, with a nota 
bene, that he would not be anſwerable for money, or jewels, 
or other valuable goods, unleſs he had notice that it was 
money; or jewels, or valuable goods, that was deliver- 


ed to him to be carried. It was alſo notorious in that 


- 


4 


Carrier may in» 


dict for goods. 
ſtolen. 


thou 
| poſſe 


country, that the price of carrying money from Birming- 
ham to London was three-pence in the pound. The ſum 
of 100 /. was delivered to the coachman, as. a common car- 
rier, packed up with ſome hay in an old nail-bag, and it was 
concealed from him that ſuch bag contained any money. 
The bag and the hay arrived fafe, but the money was gone. 
The court were of opinion. that a common carrier ought 
not to be anſwerable where he is deceived. The true 
principle of a carrier's being anſwerable is the reward: a 
higher price ought in conſcience to be paid him for the in- 
furance of money and -other valuable things, than for in- 
ſuring common goods of little value. He may make a ſpe- 


cial. contract, or he may refuſe to contract, in extraordinary | 
cafes, but on extraordinary terms. Burr. Mans}. 2298. 

If a carrier has goods Holen from him, he may prefer an 

indictment againſt the felon, as for his own goods ; for, 

en he has not the abſolute property, yet he has ſuch 2 

ory property, that he may maintain an action of _ 

| | | pa 5 


# 


Carriers. — _ 
paſs againſt any one who takes them from him, and may 
- therefore indict a thief for taking them. The indictment 
would alſo have been good, had it been brought by the real 
owner. Kehnge, 39. | ets 7 - | 
It is ſaid a man may commit larceny, by ſtealing his own a man ſtcaling 
oods delivered to the carrier, with intent to make him an- his own goods 
wer for them; for the carrier had a ſpecial kind of pro- fron the carrier, 
perty in the goods, in reſpect whereof, if a {tfanger had 
ſtolen them, he might have been indicted generally as hav- 
ing ſtolen the ſaid carrier's goods; and the injury is alto- 
gether as great, and the fraud as baſe, where they ate taken 
away by the very owner. 1 Haw. 94. | | „ 
arriers are accountable in cafe of fre, as determined He is account- 
in M. 25 G. 3. Ferward v. Pittwood. This was a ſpe- ay in calc of 
cial caſe, reſerved for the opinion of the court. The de- 
fendant was a common carrier, to whom the plaintiff had 
delivered a parcel of hops, to be carried by the defendant's 
vaggon. The defendant put them into his warehouſe, 
and, during the night, a fire broke out in the adjoining 
houſe, which communicated to, and , burnt the defendant's 
warehouſe, and with it the plaintiff's goods. The queſtion, 
before the court was, whether the plaintiff was entitled to, 
recover. The caſe was argued by Bond for the plaintiff, - 
and Burrough for the defendant. By lord: Mansfield: Upon 
all the caſes for upwards of one hundred years, it is moſt 
clear that there are events in which the carrier is anſwer-' 
able, though not guilty of any neglect: by the nature of 
the contract, he obliges himſelf to uſe all due care and dili. 
2 and is anſwerable for any neglect; but there is 
omething more impoſed upon him by cuſtom, that is, by 
the common law. A common carrier is in the nature of 
an inſurer; all the caſes ſhe him to be ſo. This makes 
him liable to every thing except the act of God, and the 
_ enemies; that is, even for inevitable accidents, with 
thoſe exceptions. The queſtion then is, What is the a@ of 
God I conſider it to be laid down in oppoſition to the ac 
of man; ſuch as lightnings, ſtorms, tempeſts, and the like, 
which could not happen by any human intervention. To 
prevent litigation and dilution; the law preſumes neglt- 
gence, except in theſe+ circumſtances; an armed force, 
though ever ſo great and irreſiſtable, does not excuſe: the 
reaſon is, for fear it ſhould give room for colluſion, which 
can never happen with reſpect to the act of God; we all, 
therefore, are of opinion, that there ſhould be judgment for- 
the plaintiff, AS. * 3 4 
But if a box is delivered generally to a carrier, and he 
accepts 
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accepts it, he is anſwerable, though the party did not tell 
him there is money in it. But if the carrier aſks, and the 
other ſays no, or if he accepts it conditionally, provided there 
is no money in it, in either of theſe caſes the cartier is not 
liable. Str. 145. . 


III. Offences committed by a Carrier. 


| Carrier opening It has been reſolved, that if a carrier ſhould open a pack, 
a pack may be and take out ſome of the goods with intent to ſteal them, 
bay of ſelony he may be (guilty of felony ; in which caſe it may be faid, 
not only that ſuch poſſeſſion of a part, diſtinct from the 

whole, was gained by wrong, and not delivered by the 
owner; but alſo that it was obtained baſely, fraudulently, 
and clandeſtinely, in hopes of preventing its being diſcoyered, 

or fixed upon any one when diſcovered. 1 Haw. go. 

Taking goods It has alſo been reſolved, that, if goods are delivered to a 
to another place, carrier to be carried to a certain place, and he carries them 
to another place and diſpoſes of them to his own uſe, this 
is felony; becauſe it appears that his intention originally 
was not to take the goods upon the agreement and con- 
a 2 of = party, but only with a deſign of ſtealing them. 
lynge 82. | | paſs; 5 ; 

nd it ſeems clear that if a carrier, after carrying the 

3 Sg goods to the place appointed, takes them Sy cnt 7 
the place ap- with intent to ſteal them, he is guilty of felony ; for, as 
pointed. . the poſſeſſion which he received from the owner is deter- 
mined, his ſecond taking is in all reſpects the ſame as if 
he were a mere ſtranger. 1 Haw. 90. | 
But it has been held, that if a carrier embezzles 
which he has received to carry to a certain place, he is not 
guilty of felony, becauſe there was not a felonious taking, 
and he is liable only to a civil action. 1 Haw. 89, go. 


IT. Duty of 4 common Carrier with r eſpe to his En- 
ugh +,» » Players, &c. 1 

Orte Hie te A carrier ſhall not evade the law, by refuſing to carry 
refuſing to carry $99G at the prices limited: for if a common carrier, who is 
offered his hire, and has convenience, refuſes to carry 
he is liable to an action, in the fame manner as an 
innkeeper who refuſes to entertain a gueſt, or a ſmith who 
refuſes to ſhoe a horſe. 1 Bac. Abr. 34444. 8 
An action will alſo lie againſt a common ferryman, who 


. 8 | Fo ut 
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But if the porter puts up the box of a paſſenger behind * not if he is 
a ſtage- coach, and the er, as ſoon as he knows of it, 
ſays, he is already full, and refuſes to take the charge of it, 
the maſter ſhall not be liable. For his ſituation is ſimilar 


to that of an hoſt who refuſes his gueſt, his houſe being 
full, and yet the party ſays he will ſhift, or the like, if he 
ſhould be robbed, the hoſt is diſcharged. Id. 1 

A carrier may alſo refuſe to admit goods into his ware- 
houſe at an unſeaſonable time, or before he is ready to take 
his journey; but he cannot refuſe to do the duty incum- 
bent upon him by virtue of his public employment. I. 

Raym. 652. bs ; | 

A delivery of goods to the carrier's ſervant, is a delivery Goods delivered 

to the carrier; and if they are delivered to a carrier's porter to his ſervant, 
and loft, an action will lie againſt the carrier. Read. Car, 

A carrier may refuſe to deliver goods without being 
paid his hire, as determined in the caſe of Skinner and Up- 
ſhaw. E. 1 Ann. L. Raym. 752. | | 

And if the goods are ſtolen, the right owner ſhall not Carrier may de- 
have them without paying for the carriage: for, as the *” goon 
carrier is obliged to receive and carry them, the law will 
not deprive him of the remedy for the reward duc for the 
carriage. 1 . 

This point was determined in the caſe of Tort v. Green- 
augh, It was an action of replevin. Holi, chief juſtice, cited 
the caſe of the Exeter carrier, where A. ſtole goods and de- 
livered them to the carrier, to be carried to Exeter the 
right owner finding the goods in poſſeſſion of the carrier, 

_ demanded them of him, on which the carrier refuſed to de- 
liver them, without being paid for the carriage. The 
owner brought an action of trover, and it was held he 
might juſtify the detaining againſt the right owner for the 
carriage; for when A. brought them to him, he was obli- 
ged to receive and carry them; and therefore ſince the law 
compelled him to carry them, it will give him remedy for 
the premium due for the carriage. L. Raym. 866. 

By the 3 C. c. 1. No carrier with any horſe or horſes, Penalty for tra- 
nor waggon-man, carman, or wain-man, with their re- velling on Sun- 
ſpectiye carriages, ſhall by themſelves or any other, travel s. 

on the Lord's Day, on pain of 20s. on conviction in fix 
months, before one juſtice, or mayor, on view, confeſſion, 
or oath of two witneſſes, to be levied by the conſtables or 
churchwardens by diſtreſs, to the uſe of the poor; but the 
Juſtice may reward the informer with any ſum not exceeds 
ing a third part. | 5 BRO. 
Carrots, See CABBAGES. 
Carts. See WAGGONS, 
| Vor, I, (9-) E Ee 
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Scotch caule. BY the ſixth article of the union, no Scotch cattle, car 


ried inco Engiand, ſhall be liable to any other duties 
than thoſe to which cattle of England are liable. 5 Ann. 


| c. 8. TE 
Ile of Man cat= And by the 5 G. 3. c. 43. it is enacted, that beſtials 
tle. may be freely imported from the % of Man. 


Iriſh cattle. Alſo by the temporary. act of 5 G. 3. c. 10. which was 
made perpetual by the 16 G. 3. c. 8. All forts of cattle may 
de imported from Ireland, duty free. LE 
Not, to buy and By the 3 & 4 Ed. 6. c. 19. / 1. No perſon ſhall buy any 
fell alive in the ox, ſteer, runt, cow, heifer, or calf, and fel! the fame again 
ſame market. alive in the ſame market or fair, on pain of forfeiting 
double value ; half to the king, and half to him who ſhall 
ſue. This act was continued indefinitely by 3 C. c. 4. and 
is not repealed by the 12 G. 3. c. 71. which 1 the 
general foreſtalling, ingroſſing, and regrating act of 5 & 6 

Ed. 6. c. 14. and other ſubſequent acts enforcing the ſame, 
| but has no reference to any preceding act. | 
Stealing, or By the 14 G. 2. c. 6. /. 1. If any perſon ſhall feloniouſiy 
Filling with in- drive. away, Or in any other manner feloniouſly ſteal one 
tent to ſteal, or more ep or other cattle, with a felonious intent to ſteal 
the whole carcaſe or carcaſes, or any part or parts of the 
carcaſe or carcaſes of any one or more ſheep or other cat- 
tle that ſhall be ſo killed, or ſhall aſſiſt or aid any perſon 
to commit any ſuch offence, he ſhall be guilty of felony 

without benefit of clergy. 5 | 

Whar cattle And by the 15 G. 2. c. 34. to explain and amend that of 
were intended. the preceding year, after reciting, Whereas it is doub:ful 
to what /orts of cattle, beſides Sheep, the ſaid act of 14 C. 
2. c. 6. was meant to extend; it is therefore enaCted, that 
the ſaid act was meant and intended, and ſhall be conſtrued, 


deemed, and taken to extend to any bull, cow, ox, ſteer, i 


bullock, heifer, calf, and lamb, as well as ſheep, and no 
| other cattle whatſoever, 
Reward for ap- And every perſon who ſhall apprehend and profecute to 
prehending avd conviction any offender, ſhall receive 101. reward: for 


Fade. Which purpoſe he ſhall have a certificate ſigned by the 


judge, before the end of the aſſizes, certifying the convic- 
tion, and where the offence was convicted, and that fuck 
offender ; was apprehended and proſecuted by the perſon 
claiming the reward; and, where there are ſeveral claim- 


ants, the judge ſhall, in ſuch certificate, direct what ſhare * 
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be paid to each, Which certificate being tendered to the 
ſheriff, he ſhall pay the ſame within a month, without de- 
duction, on pain of forfeiting double, with treble coſts; 
the ſame to be allowed in his accounts, or to be paid to 
him out of the treaſury, SHS 0 | 
By the 22 & 23 C. 2. c. 7. it is enacted, That, if any Puniſhment for 
perſon ſhall, in the night-time, maliciouſly, unlawfully, and „ undiag in che 
willingly 4:11 or deſtroy any horſes, ſheep, or other cattle, night. 
he ſhall be guilty of e . 2. . | 
But no attainder on this act ſhall work corruption of 
blood, or loſs of dower. / 3. e 
And to avoid judgment of death, or execution thereupon, 
che offender may 80e to be tranſported to ſome of the 
plantations, to be mentioned in the. judgment, for ſeven 
ears. /. 4» nn SE | 
l Al . perſon ſhall, in the night-time, maliciouſly, 
unlawfully, and willingly maim, wound, or otherwiſe hurt 
any horſes, ſheep, or other cattle, whereby the ſame ſhall 
not be killed or utterly deſtroyed, he ſhall forfeit treble da- 
mages, by action of treſpaſs, or upon the caſe,  _ 5 
And three juſtices (1 Q.) may inquire by à jury and 
witneſſes, and may iſſue warrants for ſummoning jurors, 
and for apprehending /perſans ſuſpected, and take their ex- 
aminations, and cauſe witneſſes to come before them to 
give information upon oath, ſo as no perſon to be examined 
- ſhall be proceeded againſt for any offence. concerning which 
he is examined as a witneſs, and ſhall make a true diſcovery; 
and it ſuch witneſs, being ſummoned, ſhould refuſe to ap- f 
pear, they may commit him till he ſhall ſubmit to be ex- 
amined upon oath. | TS, og 
By the g G. c. 22. uſually called the Black Act, (to which 
title we refer for particulars) any perſon.who ſhall unlawfully Killing or 
and maliciouſly kill, maim, or wound any cattle, ſhall be pete nf 
guilty of felony without benefit of clergy. "<a 
And the hundred ſhall be anſwerable for the damages, 
not exceeding 200/. = | 1542 . 
And if a perſon ſhould be wounded ſo as to loſe an eye 
or a limb, in endeavouring to apprehend and ſecure ſuch an 
offender, he ſhall be entitled to 5006; or, if he be killed in 
| ſuch an endeavour, his executors or adminiſtrators ſhall re- 
j ceive ſuch ſum of 50/. | | „ 
By the 9 G. 3. c. 39. it is enacted, That it ſhall be la w- 
ful for the king, his heirs or ſucceſſors, as often as he or prohibition of 
they ſhall find it neceſſary, by proclamation, with the advice hides, &c. to 
6 of his privy-council, or by his order in council, to be pub- Prevent infecs 
liſhed in the Londen Gazette, to ron bit generally, or from | 
as | C2 any 
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any particular country or countties, the importation of any 
hides or ſkins, horns, or hoofs, or any other part of an 
cattle or beaſt, into -Great-Britain or Ireland, for fuc 
time, and under ſuch rules, orders, and regulations, as he 
or they, by the advice aforeſaid, ſhall judge moſt expedient 
and effectual, to prevent any contagious diſtemper from 
being brought into theſe kingdoms. Ay 

e 10 G. 3. c. 45. contains regulations to prevent 
n of a contagious diſtemper among the horned 


the. — 


Certioꝛari. 


H E writ of certiorari is an original writ, iſſuing out of 
the court of Chancery or King's Bench, directed in 
the king's-name to the judges or officers of inferior courts, 
commanding them to ccrt:fy or to return the records of 2 
cauſe depending before them, that the party may have the 
more ſure and ſpeedy juſtice, before the king, or ſuch juſ- 
tices as he ſhall aſſign to determine the cauſe. 1 Bac. Abr. 


Certiorari, 


Certior. A. 
I. From what Courts a Certiorari ſhould iſſue, and in 
what Caſes prontable, | | 


II. How to be granted on Indlctment or preſentment. 
III. How to be granted on an Order or Conviftion. 
V. The Effett and Return of a Certiorari. 


1. From what Conrts it ſhould iſſue, and in what Cafes 
_—_  grantable. 


Power of the The. court of King's Bench has a fuperintendency over 
court of King's aff courts of an inferior criminal juriſdiction; and may, 
—_—_ by the plenitude of its power, award a certiorari to have an 
indictment removed and brought before itſelf; and where 
ſuch cer tiorari is allowable; ought of right to award it at the 
inſtance of the king, becauſe every indictment is at the ſurt 
of the king, arid he has the prerogative of ſuing in what 
court he pleaſes. '1 Mod. 4. 2 Haw. 287. 
But though the court is to grant it at the ſuit of the king, | 


le has a diſcre- ; . > 
tionary power It has a diſcretionary power of granting or refuſing it at the 
of granting or fut of the defendant ; agreeable to which it is laid down 28 
refuſing it at | a & | al 
the ſuit of the | | a genera 
defendant, - ; 


+ 
# 
{ 
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a general rule, that the court will never grant it for the re- 
moval of an indictment before juſtices of gaol-delivery, 
without ſome ſpecial cauſe ; as there is juſt reaſon to 
apprehend that the court below may be unreaſonably preju- 
diced againſt the defendant, or where there is ſo much dif- 
- ficulty in the caſe, that the judge below deſires it may be 


determined in the King's Bench; or where the king him- 


ſelf gives ſpecial direction that the cauſe ſhall be removed; 


or where the proſecution appears to be for a cauſe not pro- 


perly criminal, 2 Haw. 287. 1 Salt. 144, 149, 150, 151. 

x. 17 G. 2. X. v. Farewell. The proſecutor of an in- 
dictment for a nuiſance in the highway took out a certio- 
rari; and the defendant moved to quaſh it, there having 
been no affidayit made, according to ſtat. 5 W. c. 11. nor 
any rec$gnizance given, according to that and former 
ſtatutes of 13 & 14 C. 2. c. 6. 22 C. 2. c. 12. and 3 . 


c. 12. But the court, on „ thoſe acts, held, that 


they related only to certiorari's applied for by defendants, 
Wn not to one for the king, as this was, And many pre- 
cedents were ſhewn of certiorari's for the proſecutor, taken 


out in the manner this was, and therefore the ceritorari was 


allowed. Str. 1209, TS + 
M. 28 G. 3. K. v. Eaton, Baldwin moved for a cer- 


tiorari to remove a conviction by a juſtice on 16 G. 3, 


c. 30. to prevent the ſtealing: of deer. Erſkine objected, - 


firſt, that no certiorari lay; for by the 23d ſection it is en- 
acted, that no conviction or judgment ſhould be removed 


by certiorari, —But the court were of opinion, that the re- 


ſult of the ſeveral proviſions in the act was, that the defen- 
dant had an option, either to remove the proceedings from 
before the juſtice convicting by certiorari or to appeal to 
the ſeſſions; that if he had — cT" the latter mode, the cer- 
tiorari would have been barred, but not in the former caſe, 
— Erſkine then objected, that the defendant ought to lay a 
ground by affidavit, before the court granted a certiorari, as 
that the juſtice convicting had exceeded his juriſdiction, or 
had not examined the defendant's witneſſes, or the like; for 
if every defendant were at liberty to remove a conviction of 
courſe, this great inconvenience would reſult fram it, that 
every conviction before a juſtice would be removed by 
certiorari into this court merely ta delay the ſentence, and 
the magiſtrate who had only done his duty, would be put ta 
great vexation and expence ; and he cited K. v. Abbot. 
Douglas 534.— Baldwin in anſwer ſaid, That the practice 


of the court had always been to grant a certiorari of courſe, - 


vpon the application of either party. Buller J. The 
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language of the court has always been, that the king has a 
right to remove proceedings by certiorari of courſe; but 
that where a defendant makes an application of this fort, he 
muſt always lay a our for it before the court. Lord 
Mansfield has laid down this diſtinction again and again, 
that on the part of che crown it is a matter of courſe for the 
court to grant it, but not ſo on the part of the defendant, 
Now tf it be not a matter of courſe to grant ſuch an appli- 
cation as this, it can only be obtained by laying a ground 
by affidavit: a flight ground indeed may be ſufficient, but 
there muſt be ſome, or elſe what is the conſequence ? We 
fhould have to decide upon every conviction in the king - 
dom which would be removed into this court. The two 
other jadges concurred. Dur nf. and Eaſt. 2, 89. | 
Power of the The courts of Chancery and King's Bench may award a 
courts of Chan certiorart to remove the proceedings from any inferior 
cery and King's courts, whether they are of ancient or newly-created juriſ- 


: © WW diction, unleſs the ſtatute or charter, which creates them, 
exempts them from ſuch juriſdiction. 1 Salk. 144. 3 
Mod. 93. : 


| Certiorari lies: A certierari lies in all judicial proceedings, in which a 
Where a writ of writ of error does not lie; and it is a conſequence of all 
rror does not. inferior juriſdictions erected by act of parliament to have 
- their proceedings returnable in the King's Bench. L. 
Raym. 469, 580. oh WAN . 
Where not pro-, Lherefore a certiorar! lies to juſtices of the peace, even 
hibited by ſta- in thoſe cafes which they are empowered by ſtatute finally 
ute. to hear and determine; and the ſuperintendency of the 
court of King's Bench is not taken away without expreſs 
words. 2 Haw. 286. | | | 
Not granted af- It ſeems however agreed that a certiorari ſhall not be 
er conviction, pranted to remove an indictment after a conviction, unleſs 
r ſome ſpecial cauſe ; as where the judge below is doubt- 
ful what judgment to give. 2 Haw. 288. 
E. 18 G. 2. K. and Nichols, An indictment was re- 
moved into the court of King's Bench by certiorari, after 
conviction, and before judgment: upon which a doubt 
aroſe, what the court could do, the certiarari being brought 
before judgment; and this court not being apprized of 
the circumſtances of the offence, knew not what judgment 
to give: and in Carth, 6. it is faid, they cannot give judg- 
ment. A rule was therefore made to ſhew cauſe why the 
certiorari ſhould not be quaſhed, fo as to remit it back to 
the ſeſſions, which was afterwards made abſolute. Str. 1227. 
It is alſo ſaid to be a good objection againſt granting a 


 certiorarts 


Certioꝛari. 423 
certiorari, that iſſue is joined in the court below, and a | 
venire awarded for the trial of it. 2 Haw. 288. 

The court of King's Bench will not ordinarily, at the Not uſually 
prayer of the defendant, grant a certiorari for the removal granted for hei- 
of an indictment of perjury, or forgery, or other heinous 2945 offences. 
miſdemeanor ; for ſuch crimes deſerve all poſhble diſcoun- 
tenance, and the certiorari might delay, if not wholly dif- 
courage, the proſecution, 2 Haw. 281. | 

But the court will diſpenſe with this rule in extraor- But in extraors 
dinary circumſtances : as in the caſe of K. v Wells, E. g Vuar; caſes. 
G. The court granted a certiorari to the defendant to re- 
move an indictment for forgery, from the Old Bailey, the 
defendant appearing to be a man of good repute, and the 
proſecution on flight grounds, Str. 549. A 

H. 10 G. 2, X. v. Webb. A certiorari was granted to 
remove an indictment for perjury, from the Old Bailey, at 
the defendant's requeſi, on an affidavit, that the proſecutor's 
attorney was under-ſheriff of Midd!c/ex, and attended the 
grand jury or finding the bill. Str. 1068. | 

And, M. 13 G. K. v. Fawle. The defendant's coun- 
ſel moved for a certiorari to remove an indictment, found 
' againſt the defendant for felony in ſtealing hay, from the 
quarter-ſefſions of the peace held for the town and corpo- 
ration of Chipping-Norton, on affidavit that the defen- 
dant could not. have a fair trial there; and cited a caſe, 
The. King v. Powell, where a certiorari was granted to 
remove an indictment from the quarter- ſeſſions of the peace 
for Salop, for the like reaſon; and a rule was made for 
the proſecutor to ſhew cauſe, which was afterwards mad 
abſolute, L. Raym 1452. Y 4 


II. How to be granted on Inditment or Preſentment, 


By the 5 V. c. 11. and 8 & 9 V. c. 33. It is enacted, on indiameny 
that in term time, no writ of certiorari, at the proſecution or pteſenzment. 
of any party indicted, ſhall be granted out of the King's 
Bench, to remove any indictment or preſentment of treſpaſs 
or miſdemeanor, before trial had, from before the juſtices 
in ſeſſions; unleſs ſuch certiorari ſhall be awarded upon 
motion of counſel, and by rule of court made for the grant- 
ing thereof, | n | 

ut in the vacation, writs of certiorari may be granted by 

any juſtice of the King's Bench ; whoſe name ſhall be in- 

dorſed on the writ, and alſo the name of the perſon at whoſe 
_ Inktance it is granted, Id. | 

Ee4 And 
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Certioꝛari. 
And all the parties indicted, proſecuting ſuch certiorari, 
ſhall, before the allowance thereof, find two ſufficient ma- 
nucaptors, who ſhall enter into a recognizance before a juſ- 
tice of the King's Bench (who ſhall indorſe the ſame on the 
writ), or before a juſtice of the peace of the county or place, 
in the ſum of 20/. with condition, at the return of the writ, 
to appear and plead to the ſaid indictment or preſentment, 
in the ſaid court of King's Bench, and at his own coſts and 
Charges to cauſe and procure the iſſue that ſhall be joined 
thereupon, or any plea relating thereunto, to be tried at the 
next aſhzes for the county wherein the indictment or pre- 
ſentment was found, after ſuch certiorari ſhall be returned, 
or the next term, if in London, Meſiminſter, or Middl:ſex, 
unleſs the court ſhall appoint another time; and if ſo, then 
at ſuch other time; and to give due notice of ſuch trial to 
the proſecutor or his clerk in court; and alſo that the party 
proſecuting the writ of certiorari ſhall appear from day to 
day, in the ſaid court of King's Bench, and not depart until 
he ſhall be diſcharged by the court. . 
And the ſaid recognizance ſhall be certified into the 
King's Bench, with the certiorari and indictment, to be 
there filed, and the name of the proſecutor (if he ſhall be 
the party grieved) or ſome public officer, ſhall be indorſed 
on the indictment. 5 | | | 
And if the defendant, proſecuting the writ of certiorari, be 
convicted of the offence for which he was indited, then the 


* * 


court of King's Bench ſhall give reaſonable coſts to the pro- 


ſecutor, if he be the party grieved or injured, or be a juſtice, 
conſtable, or other civil officer, wha proſecutes on account 
of any thing that concerned him as officer, to be taxed ac+ 
cording to the courſe of the ſaid court, who ſhall, for the re- 


covery thereof, within ten*days after demand, and refuſal of 


payment, on oath, have an attachment awarded ; and the re- 
1 not to be diſcharged till the coſts are paid. 

ut if the perſon procuring the cer:iorari, being the de- 
fendant, ſhall not, before allowance thereof, procure ſuch 
manucaptors to be bound as aforeſaid, the juſtices may pro- 
ceed to the trial of the indictment in ſeſſions, notwithſtand- 
ing the writ of certiorari delivered. » _ 

Any party indidted.] This extends only to a certiorari 
procured by perſons indicted ;4 whence it follows, that thoſe 
which are procured by the proſecutor of an indictment, re- 
main as they were at common law, N 

Tried at the next aſſixes.] The recognizance ſhall not, 
however, be forfeited, unleſs the proſecutor give rules ac- 


cording to the courſe of the court. 2 Haw. 293. 
| 5 Rea ſonable 


Certioꝛari. 
Riaſmable coſts. ] In taxing the coſts, the maſter of the 
Crown-Office ſhould only conſider thoſe which are ſub- 
Tequent to the certiorari. 2 Haw. 292. 


It. How to be granted on an Order or Conviftion, 


By he 13 G. 2. c. 18. /. 5. It is enacted, that, for the On an order ar 
better preventing vexatious delays and expence, occaſioned convictiom. 


by the ſuing forth writs of certiorari, no certiorari ſhall be 
granted to remove any conviction, judgment, order, or other 
proceedings, before any juſtice of the peace, or the general or 
quarter- ſeſſions, unleſs it be applied for in ſix calendar months 
after ſuch proceedings had or made; and unleſs it be duly. 
proved upon oath, that the party ſuing forth the ſame, has 
given fix days notice thereof in writing, to the juſtice or 
Juſtices, or two of them (if ſo many there be) before whom = 
ſuch proceedings have been; to the end that ſuch juſtices, or 
the parties therein concerned, may ſhew cauſe, if they ſo 
think fit, againſt iſſuing the certiprari. | | 
And by the 5 G. 2. c. 19. / 2. No certiorariſhall be al- 
lowed to remove any ſuch judgment or order, unleſs the party. 
proſecuting the certiorari, before the allowance thereof, 
ſhall enter into a recognizance, with ſufficient ſureties, be- 
fore one juſtice of the peace of the county or place, or 
before the juſtices at ſeſſions, when ſuch judgment or order 
ſhall have been given or made, or before one of his majeſty's 
Juſtices of the King's Bench, in the ſum of 50/. with eon- 
dition to proſecute the ſame, at his own coſts and charges, 
with effect, without wilful delay; and to pay the party, in 
whoſe favour the judgment or order was made, within one 
month after the — ſhall be confirmed, his full coſts, to 
be taxed according to the courſe of the court where ſuch 
confirmation ſhall be: and if the party proſecuting ſuch 
certierari ſhall not enter into ſuch recognizance, or ſhall not 
perform the conditions aforeſaid, it ſhall be lawful for the 
juſtices to proceed and make ſuch further order, for the be- 
nefit of the party for whom the judgment ſhall be given, in 
ſuch manner as if no certiorari had been granted. | 
Alſo by the ſame ftatute, /. 3. The recognizance, to be 
taken as aforeſaid, ſhall be certified into the King's Bench, 
and there filed, with the certiorari and order or judgment 
removed thereby: and if the order or judgment ſhall be 
confirmed by the court, the perſons intitled to ſuch coſts, 
within ten days after demand made, upon oath made of the 
making ſuch demand and refuſal of payment, ſhall have an 
| A Attachmang 


Certioꝛari. 
attachment for contempt, and the recognizance ſhall not be 
e e till the coſts ſhall be paid, and the order com- 
with. 
It is ſettled that a certiorari does not lie to remove any 
other than judicial acts. X. and Edward Pryſe Lloyd, eſg. 
Z. 23 G. 3. Caldecett's Rep. 309. | 


I.. The Eheti and Return of a Certiorari. 


The allowance of a certiorari by an inferior court, makes 
all the ſubſequent proceedings on the record that is removed 


 Dut it has been determined that, if u certiorari for the 


removal of an indictment before juſtices of the peace ſhould 
not be delivered, before the jury are ſworn for the trial of 
it, the juſtices may proceed. 2 Haw. 294. 
And the juſtices may ſet a fine to complete their judgment 
after a certiorari delivered, L. Raym. 1515. | 
A certiorari removes all things done between the teſte 


and return, 1d, 1305. | 
And it removes the record itſelf out of the inferior court; 


therefore if it moves the record againf a principal, the ace | 


ceſſary cannot there be tried, 2 Haw. 325. 

Every return of a certiorari ought to be under ſeal, 
2 Haw. 294. | "LIT. 

And, though the cu/tos rotulorum keeps the records, the 
juſtices, to whom it is directed, muſt return the certiorar; ; 
therefore if it is directed to the juſtices of the peace, and 
the clerk of the peace only returns it, nothing is thereby 
removed. 2 Haw. 294. 

The certiorari may be ſometimes to remove and ſend up 
the record itſelf, and ſometimes only the tenor of the record 
(as the words therein are), and it muft be obeyed accord- 
ingly. Dalt. c. 195. 2 Haw 295. 

A return being on paper, inſtead of parchment, was held 
by the court not good. 1 Barnardiſi. 113. 

On a certiorari to remove an indictment of a riot, or 
- forcible entry, or the like, it is neceſſary that the return 
ſhould have theſe words, as al/o te hear and determine divers 
felonies, c, according to the commiſſian ; for if the return 
only mentions that they are juſtices of the peace, without 
fuch words, the return is inſufficient, Dalt, c. 195. 

If the perſan to whom the certiorari is directed, does not 
make a return, then an alias, a pluries, and a cauſum nobis 


fignifices, ſhall be awarded; and afterwards an attachment. 
pts And 
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And, if a perſon to whom a certiorari is directed, ſhould 
make a falſe return, yet the court will not ſtay filing it on 
affidavit of its being falſe, except in caſes of commiſſioners 
of ſewers, or for not repairing highways, or for ſome ſuch 
ſpecial cauſes ; becauſe the remedy for a falſe return is either 
an action on the cafe, at the ſuit of the party grieved, or ag 
information at the ſuit of the king. Dalt. c. 195. 

Excluſive of theſe general rules, many ſpecial directions 
are given reſpecting the writ of certirari, and the granting 
or refuſing it, under the reſpective titles of game, tithes, high- 


Challenge. Sce JURORS. 


Champarty. 


T HIS word is compounded of the French word champ, what it i; 

a field, and parti, divided; or the Latin campus and 3 
partitio, becauſe the parties in champariy agree to divide the 
thing in queſtion. It ſignifies, in our common law, a main- 
tenance of any man in his ſuit depending, on condition of 


receiving part of the things, whether goods or lands, wen 
1 F. N. B. 171i. 
t 


ſeems to have been an ancient grievance, and is a very 4 great offence 


high offence at common law, to buy or ſell any doubtful title * <vmmon law, 
to lands known to be diſputed, in order that the purchaſer may 
carry on the ſuit, which the ſeller does not chooſe to do, and 
therefore ſells his pretenſions at an under rate, It does not 
ſeem to be material whether the titie thus fold be good or bad, 
or whether the ſeller were in poſſeſſion or not, unleſs his 
poſſeſſion were lawful and unconteſted; for all practices of 
this kind are to be diſcountenanced, as manifeſtly tending 
to oppreſſion, by giving opportunities to great men to pur- 
chaſe the diſputed titles of others, to the great grievance. 
of the adverſe parties, who may often be unable or diſ- 
couraged to defend their titles. againſt ſuch powerful perſons, 
which perhaps they might ſafely maintain againſt their pro- 
per adverſary. 1 Haw. 261. & | 
Io prevent this traffic in doubtful titles to eftates, It is 
enacted by the ſtatute of 13 Ed. 1. e. 49, that no perſon of 
the king's houſe ſhall buy any title whilſt the thing is in 
cifpute ; on pain of both the buyer and ſeller being puniſhed 
at the king's pleaſure. Fe tk NE Go 
And by the 32 H. 8. c. 9. No perfon ſhall buy any pe 
dende 


4 


A cheat de- 
ſcribed. 


What is not 


Cheat. 


tended right in any land, unleſs the ſeller has been in poſſeſ- 


ſion of the ſame, or of the reverſion or remainder thereof, 
for one next before; on pain that the ſeller ſhall forfeit 
the land, and the buyer the value; half to the king, and 
half to him who ſhall ſue within one year. /. 2, 6. 

But by the ſame ſtatute, /. 4. He who is in lawful poſſeſ- 
ſion, may purchaſe the pretended title of any others. | 
And by the 31 Eliz. c. 5. /. 4. The offence of buying 
ones may be laid in any county, at the pleaſure of the in- 
Oormer. ' 1 f 


See alſo MAINTENANCE. 
Chance-medley, See HOMICIDE. 


i Cheat. 


A CHEAT is one who defrauds, or endeavours to de- 
fraud another of his known right, by means of ſome 


artful device, contrary to the plain rules of common honeſty ; 


as by playing with falſe dice; or by cauſing an illiterate per- 
ſon-to execute a deed to his prejudice, by reading it over to 
him in words different from thoſe in which it was written; 
or by purſuading a woman to execute writings to another 
as her truſtee, upon an intended marriage, which in truth 
contained no ſuch thing; but only a warrant of attorney to 
confeſs a judgment; or by ſuppreſſing a will, and ſuch like. 


I Haw, 188, = 


1 Cheats by the common Law, 
II. Cheat ty Statute, 


J. Cheats by the common Law. 


It Gran agreed, that the deceitful receiving of maney 


* 


puniſhable by a from one man, to the uſe of another, under a falſe pretence 


criminal pro- 
ſccution. 


What is in» 
dictable. 


of having a meſſage and order to that purpoſe, is not puniſh- 
able by a criminal proſecution, becauſe it is accompanied 
with no manner of artful contrivance, but wholly depends 
on a naked lie; and it is ſaid to be unneceſſary to provide 
ſevere laws for miſchiefs againſt which common prudence 

and caution may be a ſufficient ſecurity. 1 Haw. 188. 
Upon motion to quaſh an indictment againſt a miller for 
PW, | giving 


Cheat. 
giving bad corn, inſtead of the good which he had received, 
it was faid to be only a private cheat, and not of a public 
nature; but it was anſwered that, being a cheat in the way 

of trade, it concerned the public, and was therefore indictable. 
The court unanimouſly agreed not to quaſh the indictment, 
7. 16 G. 2. K. and Wood. 1 Seff. C. 217. 

A perſon took money from a ſoldier to diſcharge him, 
falſely pretending that it was in his power ſo to do; he was 


indicted for the offence, and the court held the indictment 


to be good. I Latch. 202. | 2 
For a counterfeit paſs, a man was adjudged to the pillory 
and fine, Dalt. c. 32. 45 5 2 
Ik a minor, pretending to be of age, defrauds perſons by 
taking credit for{confiderable quantities of goods, and then 
inſiſts on his non-age ; the perſons injured cannot recover 


the value of their goods, but they may indict or puniſh him 


for a common cheat. Barl. 100. 
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E. 7 Ann. Q. v. Grantham. On a motion in arreſt of Aſſuming an- 
judgment, on an indictment againſt the defendant for aſſum- other perſon's 


ing the name of one Jones, and borrowing money, and pro- 


miſing that the ſaid Jones would repay it, when in fact 


Jones never ſent her, of which ſhe was found guilty : the 


counſel obſerved, that the indictment would not lie in this 


caſe, for ſhe brought no tokens with her. And further cited 
a Caſe of the Queen v. Jones, H. 2 Ann. which was exactly 


ſimilar, and there the indictment was quaſhed, though there 


was a token brought. The counſel for the crown ſeemi 
ſatisfied that the indictment did not lie, the matter went off 
IT Mod. 222 


Running booty is an indictable offence. M. 2 Ann. 2. Running booty 
v. Orball. The defendant was indicted for that, fraudu- is indictable. 


lently conſpiring to cheat J. S. of his money, he got him to 
lay a certain ſum of money on a foot-race, and prevailed 
with the party to run booty; and, on motion, the court 


would not quaſh the indictment, open eee being a 


cheat, though it was private in this particular, was ' publig 
in its conſequences. 6 Mod. Rep. 42. 


But it is otherwiſe where only a private inconvenience is Eut not ſelling 
the 1 as in the caſe of K. and /Yheatley, H. 1 in © lets quan- 


G. 3. 
beer ſhort of the due and juſt meaſure, to wit, 16 gallons as 


and for 18. It was moved in arreſt of judgment. And by the 


court, This is only an inconvenience and injury to a pri- 
vate perſon, ariſing from that private perſon's own negli- 
gence and carelefineſs in not meaſuring the liquor, upon re- 
ceiving it, to ſee whether it held out the juſt meaſure or not, 

| 5 Otfences 


he defendant was indicted and convicted for ſelling a * 


Cheat. 
Offences that are indictable muſt be ſuch as affect che public. 
As if a man uſes falſe weights and meaſures, and ſells by 
them to all or to many of his cuſtomers, or uſes them in the 
general courſe of his dealing; ſo if there is a conſpiracy to 
cheat : for theſe are deceptions that common care and pru- 
dence are not ſufficient to guard againſt, Theſe are much 
more than private injuries; they are public offences; but in 
the preſent caſe, it is a mere private impoſition or deception, 
No falſe weights or meaſures are uſed; no conſpiracy ; only 
an impoſition upon the perſon he was dealing with, in de- 
livering him a leſs quantity inſtead of a greater, which the 
other careleſsly accepted. It is only a non- performance of 
his contract; for which non- performance he may bring his 
action. So, the ſelling an unſound horſe for a ſound one, is 
not indictable: the buyer ſhould be more upon his guard, 
And the diſtinction which was laid down, as proper to be 
attended to in all caſes of this kind, is this : that in ſuch im- 
poſitions or deceits, where common prudence may guard 
perſons againſt their — ys them, the oftence is not 
indictable; but the party is left to his civil remedy for the 
redreſs of the injury he has ſuſtained ; but where falſe weights 
and meaſures are uſed, or falſe tokens produced, or ſuch me- 
thods taken to cheat and deceive, as people cannot by any 
ordinary care or prudence be guarded againſt, there it is an 
offence indictable. Burr. Mansf. 1125. Bact. Rep. 273. 
And lin the cafe of K. v. Oſborn, T. 5 G. 3. On ſhew- 
ing 1 ee quaſhing an indictment for ſelling as two 
chaldron of coals, a quantity defective by fo many buſhels 
in the indictment ſpecified) of that quantity, which a chal- 
ron ought by law to contain. Lord id obſerved, 
that a man may be indicted for ſelling by falſt meaſure, but 
this indictment is not ſo charged. Y/umet and Yates, juſtices, 
gave their opinions at large on this point, and concurred 
with the chief juſtice, By the court, unanimouſly : Let the 
indictment be quaſhed, and the rule to arreſt the judgment 
be made abſolute. Burr. 1697. 


| TI. Cheats by Stature. 

By the 33 H. 8. c. 1. / 2. it is enacted, That if any per- 
ſon Wall ly and deceiffully obtain, or get into his hands 
or poſſeſſion, any money, goods, chattels, jewels, or other 
things, of any other perſon, by cover and means of any falſe 
privy token, counterfeit letter, made in any other man's 
name, ſuch perſon, being convicted by witneſſes taken be- 
ſore the lord chancellor, or by examination of SE of 
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Cheat. 135 
{ſon before the juſtices of aſſize, or before the juſtices of 
peace in their neral quarter- ſeſſions, or by action in the 
courts of record, he ſhall have ſuch puniſhment by impri- 
ſonment, ſetting upon the pillory, or other corporal pain, 
(except death) as ſhall be adjudged by the perſons before 
whom he ſhall be convicted; ſaving to the party grieved 
ſuch remedy, by action or otherwiſe, for the goods ſo ob- 

tained, as he might have had by the common law. 7 
And by the ſame ſtatute, /. 3. Two juſtices (1 Q:) ſhall” 
have power to convene, by proceſs or otherwiſe, to the aſ- 
ſizes or ſeflions, any perſon ſuſpected of the offences afore- 
ſaid, and commit or bail him to the next aſſizes or ſeſſions, 

A perſon endeavouring, by a counterfeit letter, to de- 
fraud another of goods, and being apprehended on ſuſpicion 
of ſuch fraud, before he got the goods in his poſſeſſion, 
ſeems. not to be within this ſtatute. E. 3 G. 2. K. and 
Brian. Seſs. C. V. 2, 27. | Tn 
In an indictment averring the offence to be by falſe to- 
kens, it is neceſſary to ſhew what thoſe falſe tokens are. 
Shy. 14% 13 5 | 
3 G 2. K. v. Martham Bryan. On an indictment 
ſetting forth, that the defendant came to the ſhop of ona 
Langley, a mercer, and affirmed ſhe was a ſervant to the 
counteſs of Pomyret, and was ſent by her from St. Fames's 
to fetch ſome ſilks for the queen, and endeavouring thereby 
to defraud the faid Langley: whereas in fact ſhe was not a 
ſervant of the counteſs of Pomfret's, nor was ſent on the 
queen's account. After a verdict for the king, it was moved. 
in arreſt of judgment, that there being no falſe tokens or any 
actual fraud committed, it was not an offence indictable. 
The court would have maintained it as being a fraud con- 
cerning public traffic ; and though no harm was done, yet 
an indictment would lie, as in the caſe in 1 Veut. 304. of 
an indictment for a confpiracy to charge a man with a baſ- 
tard child, when there really was no child, ſo that the party 
could not ſuffer. By the court: There the conſpiracy was 
the crime : and an indictment will lie for that, though it be 
to do a lawful act: this is no more than telling a lie; and no 
evidence being given to maintain it, the judgment muſt be 
arreſted. Str. 966. | | | * e 

The ſtatute particularly mentions cerporal pain; upon 
which lord Cote obſerves, that for this 2 the offender 
cannot be fined; but corporal pain only can be inflicted 
on him. 3 Inft. 133. F | 
But there is a precedent in Cro. Car. 564, by which it 
appears, that the perſon convicted on ſuch a proſecution has 

995 Re” beet - » v 


"a 


Cheat. 

been eie to ſtand on the pillory, pay a fine of 5000. 
p — to _— with good ſureties to the good behaviour, 
I Haw. 188. | | b 


| Obtaininggoods By the 30 G. 2. All perſons who knowingly or deſignedly, 


Ac. under falle 


uſually called 
fwmoling. 


by falſe pretence or pretences, ſhall obtain from any perſon 


money, goods, wares, or merchandizes, with intent to cheat 1 


or defraud any perſon of the ſame, or ſhall knowingly ſend 
or deliver any letter or writing, with or without a name 
ſubſcribed thereto, or ſigned with a fictitious name, threat- 
ening to accuſe any perſon of a crime puniſhable by law 
with death, tranſportation, pillory, or any other infamous 
puniſhment, with intent to extort from him any money or 
other goods, ſhall be deemed offenders againſt law and the 
public peace; and the court before whom any ſuch offender 
ſhall be tried, ſhall, on conviction, order him to be fined and 
impriſoned, or to be put in the pillory, or publicly whipped, 
or to be tranſported bh ſeven years. /. 1. | 
And by the ſame ſtatute, /. 2. Any juſtice, before whom 
any perſon charged on oath with having committed any of 
the ſaid offences ſhall be brought, ſhall examine by oath, 
and ſuch other lawful means as to him ſhall ſeem meet, 
touching the matters complained of, and deal with the of- 
fender according to law; and if the party charged ſhall be 
committed to priſon, or admitted to bail, to anſwer the mat- 
ters complained of at the next ſeſſions or aſſizes, the ſaid 


Juſtice ſhall bind over the proſecutor to appear and pro- 


ſecute ſuch offender with effect; and if fuch goods, ſo frau- 


dulently obtained, appear to him to exceed the value of 200%. 
izance ſhall not be in leſs than double the value 


of the goods. 


' maninditment* T. 28 G. 3. K. v. Maſon. The defendant, Maſon, was 


for obtainin 
moncy by | 


pretences, thoſe 


indicted for obtaining money by falſe pretences from one 
Scofield. Maſon pleaded not guilty ; and on his trial at the 


ces ſhould ſeſſions at Yorcefler, he was convicted, and received ſen- 


ſet forth. 


tence of tranſportation for ſeven years. 'The defendant 
brought a writ of error, and affigned for error, that it 
did not appear by the indictment what the particular and 
ſpecific falſe pretences were. This caſe was argued by 
Marryatt for the defendant, and Caldecott on the oppoſite 
fide. Buller J. Several objections have been made on the 
part of the defendant ; but the material one, on which I. 
found my judgment, is, that the indictment does not ſtate 
what the falſe pretences were. The queſtion is not a-new 
one; for I remember a caſe when I was at the bar, though 
the name does not occur to me now, and I argued it on the 


analogy to the caſe in Strange, for obtaining a note by falſe 


tokens, 


„ * 
4 7 % 


n a 


ne WE EO 


tokens, which entirely governs this. That was a caſe on 


the ſtatute 33 H. 8. c. 1. which makes it an offence to 


obtain money or goods by falſe tokens. The ſtatute 30 
G. 2. c. 24. only enlarges the deſcription of the offence in 
the ſtatute H. 8. Both ſtatutes are made in pari materia z 
and whatever has been determined in the conſtruction of one 
of them is a ſound rule of conſtruction for the other. The 


judgment was arreſted in the caſe of Strange, becauſe, the 


indictment did not ſpecify the falſe tokens: then, by the 

{ame reaſon, an indictment on 30 G. 2. c. 24. which ſpeaks 

of falſe. pretences, mult: ſtate what the falſe pretences are, 

otherwile the indictment is bad: there is no diſtinction be- 

tween the two caſes; the ſame objection which held in the 

one muſt alſo. prevail in the other. - The other objections 

ſeem to have great weight in them, but it is not neceſſary | 
conlider them in this caſe 3 becauſe I am of opinion that 
e firſt objection. is fatal, and that the judgment muſt be 

reverſed, - Groſe J. delivered his opinion to the ſame effect. 


Judgment reverſed, and the defendant ordered to be ſet at 


liberty. Duruſ. and Eat. 58 1. bi 
ul 1789, John loung, S. Randal, H's Mullins, and J. To conſtitute 


Oſmer, agatalf the King. In error. An indictment was pre- * once withs 
in the 30 Geo, 


ferred. at the ſeſſions at Briſtol agaiuſt the defendants on the 3. c. 24. money 


30 G. 2. Co, 24. for obtaining money by falſe pretences, or goods mult 
Ihe firſt count in the lndictment ſtated that the defendants, ry — by 
fraudulently intending to obtain of the honeſt ſubjects of our bs ral 6p 


lord the king, their monies, goods, wares, and merchandizes, tence, with an 


intent to de- 


by falſe colours and pretences, on the 23d of December, in 3 
fraud: and it is 


the 28th year, &c. at, &c. unlawfully, knowingly, wilfully, ohe dio 

and deſignedly, did falſely pretend to one 7 Sand, = the — 5 

1cung had made a bet of 500 guineas on each ſide with a * in a re- 
Pre entation as 


colonel in the army then at Bath, that, /Yi/liam Lewiz Uf fund tranf. 
would on the next day run on the high road leading from action to take 


Glouceſter to Brijlo! ten miles in length within one hour, place at a future 


time. Where 


and that Nou and Hdullinsdid go 200 guineas of and in the . „ 


faid bet, and Kandal did go the other 100, guineas, (mean- conveyed by 


ing that, in caſe ſuch pretended. bet was loſt, Lung was to words ipoken 
contribute and pay 210/. Mullins the like ſum, and Ray. by oucdefendant 
dal the remaining 105/.) and did then and there, under of ata ws 
colour and pretence of ſuch bet, &c. obtain from the ſaid are acting in 
Thomas the ſaid' 20 guineas, with intent to cheat and de- cncert to- 
fraud him. thereof, againſt the peace, &c. The ſecond count r A. 
ſtated that the defendants. unlawfully, knowingly, wiitully, Ade joiutly. 
and deſignedly, did falſely pretend to the ſaid Themas, that 
Toung had made a bet of 500 guineas on each ſide with O/4 
merg that Leis would, on, Ke. fun teu miles within _ 

| f 


as! 
: NoL. I. (10.) hour 
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Cheat. 
hour on the road leading from Glouceſter to Brifol, and did 
then and there under colour and pretence of having made 
ſuch bet, obtain from Thomas 20 guineas, as part of the ſaid 
laſt- mentioned bet ſo pretended to be made with Oſmer; by 
means of which ſaid laſt- mentioned falſe pretence the de- 
fendants did then and there unlawfully, knowingly, and de- 
ſignedly, obtain from Thomas the ſaid 20 guineas, with in- 
tent then and there to cheat and defraud him of the fame. 
There were two other counts, charging the defendants with 
having obtained 20 guineas from Themas Thomas, by falſe 

pretences, without ſtating what thoſe pretences were. The 
defendants were found guilty, and "ſentenced to be tranſ- 
ported for ſeven years ; and afterwards they removed the in- 
dictment by writ of error into this court, and aſſigned for 
error, that the ſuppoſed falſe pretenees, ſhewn in the firſt 
and ſecond counts of the indictment, are neither contrary to 
the ſtatute, 33 H. 8. or 30 G. 2. or any other ſtatute : 
that neither of the counts in the indictment contained any 
offence againſt the common law; and even if ſo, that the 
judgment thereupon is not warranted by the common law; 
and that neither the third or fourth count fet forth any of- 
fence againſt the ſtatute or common law; concluding with 
the general aſſignment of errors. Fielding made five ob- 
— the indictment: and Grifith rod in reply, when 
e was ſtopped by the court. Lord *Kenyon, Ch. J. After 
aſking whether there had been any ſolemn determination on 
nn inditment on the "ſtature, aid undoubtedly this indict- 
ment being founded on the ſtatute of 30 G. 2. c. 24. is 
different from a common law inditment. When it paſſed, 
it was-confidered to extend to every cafe where a party had 
obtained money by falſely repreſenting himſelf to be in a 
ſituation in which he was not, or any occurrence that had 
not happened, to which perſons of ordinary caution might give 
credit. The ſtatute of 33 H. 8. c. 1. requires a falſe /a/, 
or toben, to be uſed in order to bring the perſon impoſed 
upon into the confidence of the other; but that being found 
to be inſufficient, the ſtatute 30 G. 2. c. 24. introduced an- 

other offence, deſcribing it in terms extremely general. It 
ſeems difficult to draw the line, and to fay to what caſes 
- this ſtatute ſhall extend ; and therefore we muſt ſee whether 
each particular caſe, as it ariſes, comes within it. In the 
preſent caſe four men came to the proſecutor, repreſenting 
à caſe as about to take place, that Milliam Lewis ſhould go 
a certain diſtance within a limited time; that they had 
betted upon the event, and they ſhould probably win: he 
was perhaps too credulous and gave confidence to _m 


: 1 | « 
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and advanced his money; and afterwards the whole ſtory 
r 

 Hlly ſpeaking, have been guilty of an offence : I admit that 

there are certain irregularities which are not the ſubject of 

criminal law; but when the criminal law happens to be 


auxiliary to the law of morality, I do not feel any inclina- 


tion to explain it away. Now this offence is within the 
words of the act; for the defendants have by falſe pretences 


fraudulently contrived to obtain money from the proſecutor; 


and I ſee no reaſon. why it ſhould. not be held to be within 


the meaning of the ſtatute, The ſecond objection is, that 


the charge is imperfeRly ſtated ; but that is anſwered by the 
record. If the indictment did not inform the defendants 
what charge they were called upon to anſwer, the objection 


would be well founded; but it holds out to them ſufficient 


intelligence of the offence imputed to them. It ſtates the 
wager to be with 4 a colonel at Bath; perhaps his name 
was not mentioned, ſo that he could not have been de- 
ſeribed in the indictment with greater accuracy: but if ſuch 
a r had been actually depending, it was competent to 
the defendants to have proved it in their defence. As to 
the third objection > This cafe, is extremely different from 
that of perjury, to which it has been compared; becauſe 
that depends on the very words which the perſon charged 
individually uſes in a court of juſtice: and * — 
by one cannot poſſibly be applied to another as falſely utter- 
ing thoſe very words: I do not ſee how that could ever have 


oved to be an abſolute fiction. Then the defendants, mo- 
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mg 
been doubted, Buitinthiscaſe all the defendants went together 


to the proſecutor, and thus carried a greater degree of cre- 


dit; and they all joined in the relation as of a thing within 
their own knowledge. If they were all preſent, each actin 
a different part in the ſame tranſation,, no rule of =. 
proceeding will be violated by adjudging them guilty of the 
impoſition jointiy. I admit that offences are not to be 
charged in ſuch a manner as will confound the evidence; 
but in caſes where it is neceſſary that ſeveral defendants; 


ſhould be indicted jointly, and the evidence is complicated, 
it may be fe for each particular. defendant ;. but in 


this caſe the judgment on all the counts is preciſely the 
lame, a miſdemeanor is charged in each. Moſt. probably 


the charges were meant to meet the ſame facts; but if it 


were not ſo, I think they may be joined in the ſame indict- 
ment. Aſburſi J. Caſes which happened before the paſſing 
of the 30 G. 2. c. 24 do not apply to this: for that ſtatute 
created an offence which did not exiſt before, and I think 

it includes: the preſent. rr that all men 
, 1 | 2 | f 


Were 


436 Chimney⸗Sweepers. 
were not equally prudent, and this ſtatute was paſſed to pro- 
tect the weaker part of mankind, + The words of it are very 

eneral, © all perſons who knowingly by {of pretences 

| Hh obtain from any perſon money, goods, &c. with intent 
te cheat or defraud, c.  Builer and Greſe, juſtices, con- 
curred, Judgment affirmed. Durnf. and Eaft. 3, 98. 


Cheeſe. See BUTTER. 
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Chimney-Sweepers. 


1 D Y che 28 6. 3. c. 48. It is enacted that, after the 5th of 
9 — ay pan July 188, the churchwardens and overſeers of the poor, 
boys to chim- with the conſent of two juſtices, may bind any boy of the 
ney-ſwcepers. age of eight years or upwards, who is chargeable, or whoſe 
parents are chargeable to the pariſh where they ſhall be, or 
who ſhall beg for alms, or with the conſent of the parent 
of ſuch boy to be an apprentice to any perſon uſing the trade 
of a chimney-ſweeper, till ſuch boy ſhall attain the age of 
ſixteen years : and the age of ſuch apprentice ſhall be-men- 
tioned in the indenture ; and ſuch indenture, and conſent of 
the juſtices, ſhall be in the form ſet forth in a ſchedule an- 
nexed to the act. /. 1, 2, 3. emed 4% | 

Penalty for tak> Maſters taking apprentices under eight years of age, to be 
ing boys under employed in the capacity of a climbing-boy or chimney- 
eight years of ſweeper, or neglecting to obſerve the above form, ſhall for- 
eh feit not more than 10/. nor Jeſs than 5/. ſ. 4. | 

| And the overſeers of the poor of any townſhip or village 
may execute all things by this act directed to be done b 


churchwardens and overſeers of a pariſh. /. 5. 1 
Any juſtice may hear and determine differences between 
maſters and apprentices on this buſineſs, and make orders 
therein as in other caſes between maſters and apprentices. 
Boys to wear a 4 And no maſter ſhall have more than ſix apprentices at one 
_ plate on time; and he ſhall cauſe his name and place of abode to be 
e put upon a braſs plate, and to be affixed upon the front of a 


* 


” © 
1 
= 


prentice, who ſhall wear the fame when out upon his duty; 
on pain of forfeiting for every ſuch apprentice above ſuch 
number, or without having ſuch cap, not exceeding 10!/, 
nor leſs than 50. /. 7. „ h AAR atis U ber 
© Penalty for ill- If any ſuch apprentice ſhould convict his maſter of ill 

treating them, & 3 | treatment, 


leathern cap, which ſuch maſter ſhall provide for each a- 
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treatment, or of a breach of any of the covenants in the in- 
denture; ſuch maſter ſhall forfeit not exceeding 10/. nor leſs 
than 51. J. 7 03. ee Na 2 1 8 
g No 00 Caſter ſhall let out to hire, ot lend by the day, or They ſhall not 
otherwiſe for the purpoſe of ſweeping chimnies, any ſuch ap- be let to Hire. 
prentice; nor ſhall cauſe him to call the ſtreets before ſeven | 
in the morning, nor after twelve at noon between Michaelmas 
and Lady-Day ; nor before five in the morning, nor. after 
twelve at noon between Lady-Day and Michaelmas, on the 
like penalty. J. 9. . N 14 | | ; 
Penalties under this act may be | recovered: before one penalties how 
juſtice, by confeſſion or oath of one witneſt, (half to the in- r<covered. 
former, and half to the poor of the pariſh or place where the 
maſter ſhall inhabit) and levied hy diſtreſs; and for want of 
ſufficient diſtreſs, the offender to be committed to the gaol or 
houſe of correction, for any term not exceeding three 
months, unleſs the penalty ſhall be ſooner paid. But no 
_ warrant of diſtreſs ſhall be iſſued till ſix days after convic- 
tion, and an order made and ſerved upon the malter for the 
payment of penalty and goſts. /. 10, 11, 12,13. -  ' / 
Perſons aggrieved may appeal to the ſeſhons,. having Appeal. 
firſt entered into recognizance with ſufficient ſureties, be- 
fore a juſtice, to proſecute ſuch appeal, and abide by the 
order made thereon; and: alſo giving notice in writing, to 
the juſtice whoſe aCt.is complained of, of fuch intention to 
appeal, and of the matter thereof, within fix days after the 
cauſe of complaint ſhall have ariſen. /. 16. 


| Chocolate, See COFFEE, TEA, CHOCOLATE; 
al-COCOA NUTS, | oo 
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Church. 


CHU RCH, from the Saxon circe, or from the Greek Derivaticn'sf 
> xvgrov oor, the Lord's houſe, is the place which Chriſ- the word 
3 tians conſecrate to the worſhip of God ; or it is the collec- _ 
_ tive body of Chriſtians, uſually termed the Catholic church, 

ot the body of Chriſtians adhering to one particular opinion 
e 4 et 5 $455; 

The law takes no notice of churches or chapels, till- they | 
are conſecrated by the biſhop : but the canon law ſuppoſes 
that, with conſent of the biſhop, divine ſervice may be per- 
formed and the ſacraments adminiſtered, in churches and 

| 34 chapels 


WP... Churt h. 
chapels not conſecrated ; inaſmuch a8 it provides, that a 
church ſhall have-the privilege of immunity, in which'the 

duxine mylteries are celebrated, though it de not eonſe⸗ 
; +. erated; and there ate many lidenſes to that eſſect, granted 
on ſpecial occaſions, in our eccleſiaſtical records. G. /. 190. 


Chnrchesto'be | And after a nem church is erekted, it will not be conſe- 
built. crated without à competent endowment. It was made 2 


law of the church of England, in the ſixteenth canon of the 
council of London, that a church ſhall not be conſecrated 
until neceſſary proviſion be made for the prieſt, - The canon 
law goes further; * . endowment not only to be 
made before conſecration, but even to be aſcertained and 
exhibited before they begin to build. The civil law is 
ſtricter ſtill, enjoining that the endowment be actually made 
before the building be begun. Gi 189. i 
By Mag. Chart. ꝙ H 3. c. 1; Theehureh of England ſhall 
be free, and ſhall have all her-rights and liberties inviolable; 
And by 5 Ed. 3. Holy church ſhall have all her liberties 
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without diſturbance. 1 6 799 oY 4 

nion of In cities and. towns corporate, the biſhop (with the con- 
churches, ſent of the mayor, aldermen, 2 peace, and 
of the patron.) may unite two churches or chapels 3 and make 


order, with the like conſent, that the patrons preſent by 
turns, having regard to the value of the livings united; and 
the incumbents thereof ſhall be graduates, 17 C. 2. c. 3. | 
Clauſes are uſually inſerted in the ſeveral acts of par- 
liament for making proviſion for the rectors of new ehurches; » 
which clauſes give certain powers to juſtices of the peace, in 
relation to the aſſeſſments to be made for that purpoſe. 
And, in the caſe of borrowing money for rebuiding clergy- 
men's houſes, by the 17 G. 3. c. 53: the eſtimates are to 
be ſworn to before a juſtice of the peace, or maſter in Chan- 


* 


cery. 

Sacrilege, A perſon ſtealing goods belonging to à pariſh church, 
may be indicted for ſtealing the , goods of the pariſhioners. 
1 Haw. 94. | | 


| Not to arreſt in, By the 30 Ed. 3. c. 5. and 1 X. 2. c. 15. Clergymen 
4 the church, or - ſhall not be arreſted and taken out of any church or church- 
= Church-yard- yard, whilſt they attend to divine ſervice, on pain of impri- 
= ſonment of the offender, and ranſom at the king's will, with 
ſatisfaction to the party arreſted. | 
And it is ſaid, that arreſts in civil caſes ought not to be of 
perſons going to or coming from church ; but that a war- 
rant from a juſtice of the peace for the king may be executed 
in ſuch caſes, Cro. Fac. 321. 2 Bulſt. 72. 
But, though the officer may be — for the ſame, 


either 


% 
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„ 
either in the ſpiritual or temporal courts, yet the arreſt (if 
not on a e 5 good in kv.  at/ony © 34+ p. 344- 


By the 5 & 6 £4, 6, IF any perſon ſhall, by words only, Paal s 


uarrel, chide, ot brand in any, church or Chureh-yard, it duch fur 
hull be lawful for the ordinary, (on proof of two witneſles) | 
to ſuſpend him: if he be a layman, ab ingreſſu etclefie ; 
and if a clergyman from the adminiſtration of his office, ſo 
long as he ſhall think meet. . 1. 

And by the ſame ſtatute, /. 2. If any perſon ſhall ſmite, or striking in the 
lay violent hands on another, in any church of church-yard, church or 
he ſhall be deemed p/e falls excommunicate, and be exclud- churchyard, 
ed from the fellowſhip and company of Chriſt's congre- 


: 


1 1 
- 


atio F - | | 
1 = this is not to be underſtood in ſo ſtrict a fenſe as to gut not to ex- 
extend to churchwardens, or perhaps private individuals, tend to chaſ- 
who whip. boys for playing in the church, or pull off the tihng boys 
hats of thaſe who ob inte kale to take them off them- 5 
ſelves, or gently lay their hands on thoſe who diſturb the 
performance of any part of divine ſervice, and turn them out 
of the church. 1 273 IRS e e e he 
Alſo by the 5 & 6 Ed. G. c. 4. / 3. If any perſon ſhall string with 
maliciouſly ſtrike another with a weapon, in any church or weapon in a 
church- yard, or ſhall draw any weapon in a church or church- church, or 
| Pere with intent to ſtrike another, and ſhall be convicted church-yard, 
ereof by verdict of twelve men, or confeſſion, or by two 


witneſſes, before the judges of aſſize, or juſtices. of the peace 
in their ſeſſions, he ſhall be adjudged to have one of his ears 
cut off; and, if he have no ears, he ſhall be burned in the 
cheek with a hot iron, having the letter F, whereby he may 
be known and taken for a fray-maker and fighter; and he 
ſhall-alſo ſtand ip/o fade excommunicate. : #5 | 
By the 13 Ed. 1. /. 2. c. 6. Fairs or markets ſhall not 
be kept in church- yards. e 
Stat. Confirm. Chart, 21 Ed. 1. c. 3. The great charters 
ſhall be ſent under ſeal to cathedral churches, and ſhall be 
read before the people twice in the year. 5 
The churchwardens ſhall ſuffer no plays, feaſts, banquets, 
ſuppers, church- ales, drinkings, temporal courts or leets, 
lay juries, muſters, or any profane uſage to be kept in the 
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Churchwardens. 


Origin and C HURC H WAR DEN, formerly called church. 
office of churche reve; reve in the Saxon being equal to gardien in the 
n. French, and fi nifies the guardian or overſeer of the church; 
as /hire-reve is She guardian of the ſhire or county, and port- 
reve of the port or haven, though afterwards it became a 
name of office. Churchwardens ate perſons annually choſen 
| by the conſent of the miniſter and parifhioners, accoftding to 
| | the Cuſtom of the reſpective places, to look to the rh, 
church=yard, and ſuch: things as belong to both; and to ob- 
| ſerve the behaviour of their pariſhioners, for ſuch faults as 
4 £ appertain to the juriſdiction or cenſure of the court eccleſi- 
= | aſtical. Theſe are a kind of corporation, enabled by law to 
| | ſue for any thing belonging to weir PF 0, or the poor of 
4 the pariſh, Cowell. 


I. Perſons exempted 70 the Office of c bunt kur 
I. The Eledtian of Churchwardens..0 _ 

III. Of Veftries and ſelett Veftries, and. the Duy o 
fg  » Churthardens in levying Rates. . 
8 . The Churchearden's power over Things belonging 

to the Church. PIE 

F. The Churchward:ns Duty ee Repairs. 
V. Further Particulars of a Churcharden' 5 Duty,” 
VII. T heir Duty reſpeciing Preſentments., .. 
VIII. Their Duty on retiring from their Office.  . _ 
IX. How indemnified on doing their Dub, 1 [pai 
ed for M ſoehaviour, 2.46 


J. . Perſons exempted from the Offc if Ch -archwarden, 


All peers of the realm, by reafor of their dignity, are ex- 
empt from the office of churchwarden. bf. 215. 5 
nn are members of parliament, by reaſon of their privilege. 
parliament, Id. 


Peers, 


In like manner clergymen are exempted by reaſon of their 


order, Id. 
counſel or A counſcllor or attorney ought not to be choſen church- 
attornics. warden : and if he is, he may have a prohibition, by reaſon 


of his attendance at * courts at Hęſiminſtier. 2 Kol. 
Ar. 272. 8 8 | 
— 5 By 


Churchwardens. 3 


By the 6 M. c. 4. Apothecaries who, have ſerved ſeven Apothecaries, | "23 
years ſhall be exempted from the office of churchwarden, , hes -_ 
And every Weeping Cari or preacher, in holy orders, Diffenting _ 
- or. pretended holy orders, who is a miniſter, teacher, or minilter- 


preacher of x congregation, being duly qualified, is ex- 
empted from the office of churchwarden. 1 V. Seſſ. 1. 
c. 18. re ve 
Other diſſenters, if they ſhould be choſen or otherwiſe Other diſſenters | 
appointed to bear the office of churchwarden, or any other ay appoint |, 
parochial office, who ſhall ſcruple to take upon him ſuch of- N 

fice, in regard gf the oaths, or any other matter which 

might be required of them, may execute the ſame by a ſuf- 

ficient, deputy, to be approved of in like manner as other 
r eee e goes 

By the 2 G. 3. c. 20. No private man, perſonally ſerving Perſons ſerving 
for himſelf in the militia, during the time of ſuch ſervice ſhall in the militia, 
be liable to ſerve as a church warden. 4 

By the 10 & 11 V. c. 23. /. 2. Perſons who have pro- or haviog con- 
ſecuted a felon to conviction, and the firſt aſſignee of the cer victed 12 

tificate thereof, are exempted from the office of church» 
warden in the pariſh where the offence. was committee. 

No perſon ſiuing out e the pari/h,, though he ſhould oc- digg out 
cupy lands within the pariſh, may. be choſen, churchwardenz We Peri 
becauſe he cannot take notice of abſences. from the church, Wy 
nor diſorders in it, for the due preſenting of them, Gib/. 215. 


1 


I 


«4 
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I. The Eleflion of Ghurchwargens.. ' 


By the common law, the right of chooſing churchwardens 
belongs to the pariſhioners, who are to be at the charge of 
_ repairing the church &c. and therefore it is reaſonable that 
they ſhould have it in their power. to determine what per- 
ſons are proper-to.bg:intruſted in theſe concerns; nor does 
any canon deprive them of this right; for though, by 
cuſtom, the pariſhioners in ſome places chooſe one, and the 
parſon another, yet this is by virtue of the cuſtom; the | 
validity of which, as of all other cuſtoms, muſt be deter 
mined in the king's temporal courts. | 2 Rol. Abr. 234. 
Churchwardens Hall be choſen yearl in Eaſter week, When and how 
by the joint conſent of the miniſter and pariſhioners, if it choſen. 
may be; but, if they cannot agree, the + miniſter ſhall 
2 one, and the pariſhioners another. Canons of 1603. 


However, where there is a cuſtom for the pariſhioners Cuſtom, 
to Chooſe both, that cuſtom ſhall continue. Gib/c 242. 
- But 


Refoling to If a perſon, who is choſen churchwarden, ſhall u to 
ſcrve. 


Churchwardea's 4 You ſhall: ſwear truly and faithfully to execute the 
ach. cc office of a churchwarden within your pariſb, and ac- 


Churchwardens. 
But though the greateſt part of the pariſhes in Lend 

in on 

_— N oc the churchwardens hene yet, in all the new. 

churches, unleſs erected pariſhes, the canon take place (unleſs the act 
ſpacing Fre of parliament, by virtue of which any church was erected, 

ſhall have ſpecially provided that the pariſhioners ſhall 


chooſe both )- infomuch as no cuſtom can be pleaded in ſuch 
new pariſhes, Gibſ. 215, 


442 


take his office and oath, he may be excommunicated for 

| ſuch refuſol; and no prohibition will lie. Gib. 243, 

And if the eccleſiaſtical judge ſhould refuſe to 31 him, 
he may be compelled by a mandamus. Grf- 243 

Tune churchwarden's oath, as faid to have been ſettled, 

upon mutual conſultation between the civilians and dennen 

lawyers, is as follows : N t 


« cording to the beſt of your ſkill and knowledge prefent 
« ſuch things and perſons as to your knowledge are pre- 
« ſentable by the laws eccleſiaſtical of this : fo help 
| „ you God and the contents of this book.” OW 243. 
Churchwardens When the churchwardens are thus are ſo 
are a body cor- fur incorporated by law as to be enabled to 22 for th the goods 
— of the church, and to bring an action of treſpaſs for them, 
| as well as to'purchaſe goods for the uſe of the pariſh ; but 
they are not a corporation in ſuch fort as to purchaſe lands, 
or take, b 75 grant; except in London by cuſtom. Gib/. 241. 
They ſhall continue in office till the new N 
are ſrrotn. Can. 118. 8 | 


Lis of Veftries. ond felet hie, and the Duty of 
Church uur dens i in r Rates. 3 


The r inks no power to make any rate 

; A e excluſive of the pariſhioners, who are to meet 
_ = for that purpoſe : and, when ar are aſſembled, a rate 
made by the majority. preſent bind the whole pariſh, 
though the churchwardens voted er it. Comp. Incumb. 


. if the churchwardens give the pariſhioners due 
notice that they intend to meet for that purpoſe, and the 
parithioners negle& to come, or, being aſſembled, refuſe 
to make any rate, they may make one without their con- 
* or, as they are liable to be puniſhed in the cc- 
cle laſtical 


cleſiaſtical courts: for not repairii tha «arch it would be 


unreaſonable that they ſhould ſufter for the wilfulneſs and 
obſtinacy of — oe ws 36. * Mod. 79, 194. 
G aaο i220 οο,ᷓ 02 vin 


But public notice wh. a vg fry 7 . called from the Summoning # 
veſtments of the miniſter i Tan 3 in it) ought to be ve!tr;. | 
given the Sunday before ſuch veſtry is to be held, either in 
the church after divine ſervice is ended, or at the church- 
door as the pariſhioners come out; both of, the calling of 
the faid meeting, and of the time and place of the aſſem - 
bling of it. And it is cuſtomary then alſo to declare for 
what buſineſs) ſuch meeting is to be held, that every one 
may have time to confider on what is to be propoſed. 
And it is uſual that, for half an hour before ſuch meeting 
is held one of the church bells be tolled, to give notice to 
the-pariſhioners! : 5 Co. 67. Shaw's Pariſb Lat. 54. 
Every pariſhioner who pays to the church rates, and no'Who ſhall vote. 
other; has à right to vote. Shaw pur. I. 56. But thoſe 
who pay no church rates, ſhall nat haue a vote in affairs re- 
lating to it, e it he the rector or vicar. Wee.” tb. 

Tio Fo 771909) | 
All thoſe. who have: A vote in the: — have an mh [Who may ad- 
right; and neither, the | miniſter not the churchwardens,jouru thc * 

without a ſpecial cuſtom, can adjourn the veſtry that 
— only to be done by a enaritp of the whole al 
embly. 
The churchwurdens and pariſioners ben theyarbct, 
are to conſider what ſum of money it will be neceſſary tb An ul, 
 raife for ſuch repairs as ſhall be necdful, and, after 22 have 
agreed ene Jam, they are make an wan nher 
D ge. IG. 115%) 21 00k 12d eee 911 
| 1 is moſt convenient that 80 pati act, at the veſtry, Entring in a 
be entered there in the pariſh book ofaccounts, andthatevery book. 
man's hand conſenting to it be ſet thereto, as the church- 24 
wardens will then have a certain rule to go by. Shaw. .55- 
- If a pariſhioner be fhut out of the veſtry-room 1by/the 
Clerk of the veſtry, if ſuch pariſhioner can make it appear 
that he has a right to come into the room, and to be hre- 
ſent and vote in the veſtry, &c. an action on the caſe lies 
as a remedy. Mod. n and E. Fa, 354. 
Buy cuſtom there may be ſelect veſtries, ee Select veftry. 
number of perſons. elected yearly to make rates, and e 5 
the cancerns of the pariſh for that year z and ſuch cuſtom is 
a. good cuſtom. . to Ch. Service. Gibſ. 246. Str. 428. 
By the 9 Ann. c. 22. On erecting pariſhes for the new x, regulated 
churches to be built in or near London and Wefiminfter, the in the new © 


com. churches near 


= 


3% 
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London and commiſſioners for building the churches ane empowered to 
Welkeninſter. name a ſufficient number of the dnhabitants of each new 
pariſh to be veſtty-men and on- their removal, the ma- 
8 your: of the pariſhioners are to chooſe others, &e. and the 
"Þ pariſh officers, wich che yeſtry of the principal inhabitants 
of the new pariſhes, Ave in e N aſſeſs the rates 
for che poor, &. 92 et 411224 

It is held, that a rate for * reparntiont of the fabric of a 
ehurch is real, charging the land, and not the perſon; but 
a rate for ornaments. is perſonal; - the r _ mn 

upon the land.  Gbſ. 220. 


And it was ſolemnly adjudged, in the case of Jeffery 


that the rates for the repair = the church ſhall be laid upon 
every occupier of lands in the pariſh, even. though he 
ſhould live in another pariſh.; but he ſhall not be charged 
towards the ornaments of che church; for the perſonal 
—  eltates.of the inhabitants dare chargeable: with:eycry-thing 
chat does. not relate to the fibrio of the church, or repairs 

of the fences of the church-yard, , or ſuch other things'as 
concem che freehold, 10/251 1 209950 gi e 
| Therefore ſome have contended' that dm 
£ ſhould make two rates; one upon lands and houles; which 
ey may concern the freehold of the church, and another upon 
| perſonal; eſtates and ſtock, to defray other expences. But 
this method creates confuſion,” and is ſeldam enn 
Depge. 173. 1 Burn. 342. (11 
And the eccleſiaſtical judges, as well as the temporal, for 
the eaſe and conveniency which accrues. from the making 
of. one levy. for all, give countenace thereto, and treat the 
contrary opinion as obſolete, and no longer regarded; and. 
foreigners ſhall be charged both for he Tepaur and the or- 

naments of the church. Shaw. 920 


une! A enden by tho-pound-rate i ine malt e il, an 
An equal pound - q 
on according 0 the quantity of the and, Io, b. l 


* | | 


(+ * 
Tenant to be [55 lands 
charged, pay, and not he leflr, "(Gb 220; Þ} Kitts Sill 


? 4 1 4 $\* 1h 
1 91 110 


Impropriator T hough an imptopriator is obliged to repair the chancel, 


how chargeable, he 18:.alſo:bound to contribute to the reparations of the 


church, if he has lands in the pariſh, which are-not parcel 
of the perſohage. 'Gib["221, 223. | 


Rates how re- Perſons refuſing to pay the rates, deing Gt by the 
Covered. churohwardens, ſuch rates may be ſued for in the eccleſiaſ- 


tical courts, and not elſewhere. Gi. 212. Degge 171. 
A quaker, refuſing to pay church rates, may alſo be ſued 


in 10 3 court as other pariſtioners 3 or he may 


be 


ice ii del tenant fullberaed 
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be proſecuted before the juſtices of the peace, in the ſame 

manner as for his tithes. u it 1 | 

If any perſon, ſhall find himſelf aggrieved at the inequa- Appeal. 

lity of the aſſeſſment, his appeal muſt be to the eccleſiaſtical 14 

judge. | Degge, 172. 3 3 oy why p ; 1 e 

But, in order to be telieved, he muſt ſhew that he is illegally 

or unequally taxed with reſpect to the quantity of his land, 

as being rated for more than he has; or that the land which 

he has is over- rated; or that the rate was unneceſſary; or | 

that ſome lands in the pariſh are omitted in the rate. | 
| | yy 


Wand, b. I. c. 7. 


1 


urchedarden : Power oder Things belonging - 
lo the Church. NL | - 
The churchwardens have ſuch a ſpecial property in the Churchwardeng 
goods of the church, that, when they are ſtolen, they 3 ; 
bring an appeal of robbery for them. They may alſo ſue FT: 
the offender in the Spiritual Court, pro ſalute anime, but not 
to recover damages. 2 Haw. 167. : 
| They have alſo ſuch a ſpecial property in the organ, bells, 
pariſh-books,” bible, chalice, ſurplice, &c. belonging to the 
church, that, for taking them away, or for any damage 
done to any of theſe, they may bring an action at law, and 
therefore the parſon cannot {ue for them in the Spiritual . 
Court 1 New Ar. Id ee 
It has been held that, at common law, a churchwarden Defacing motw« 
may maintain an action upon the caſe for defacing a monu- ments. 
ment in the church. Godb. 279. e 
hut the churchwardens have no right to, or intereſt in 
the freehold and inheritance of the church, which alone be- 2.840 
longs to the parſon, or incumbent. Comp. Incumb. 381. | 
As the ſeats in the church are fixed to the freehold, the 
churchwardens alone cannot diſpoſe of them, nor can the 
church warden and redtor jointly diſpoſe of them, wit out the 
conſent of the ordinary; and, though ſuch diſpoſitions have 
been made, it has always been preſumed. that it was ſo done 
with the conſent and approbation of the ordinary. Comp. 
Incumb. 382. 1 Salk, 1b. 1 
hut as ſeats are erected for the more convenient attend- 
ing of divine ſervice, and as the pariſhioners are at the ex- _ . 1 
pence of erecting them and keeping them in repair; if any of | 4 
them be taken away, though they are fixed to the freehold, 
the churchwardens, and*not-the-parſon, ſhall bring the ac- 
tion againſt the wrong-doer, Comp. Tncumb. 382. 
p ods - F. The” 
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repair. of them till it be repaired; but thoſe who are willing to 
| contribute ſhall be abſolved till a greater part agree to a 


Wy Read. Cb. Service. * th 1 
as urchwardens cannot erect or add any thing new, 
= either to the fabric of the church, utenſil*, 7 church- yard, 
church. without the conſent of the pariſhioners ; and, if ſuch addi- 
tions are to be in the church, the biſhop's licence is alſo 
neceſſary. But, if neceſſary repairs are wanting, the greater 
part of the pariſh will bind the leſs: and if repairs are really 
neceſſary, and the major part will. not conſent that they 
| ſhould be undertaken, the churchwarden may repair with- 
out their confent, if, upon notice given, they refuſe to 
| meet, or, when they are met, refuſe to make a rate. But 
= \ if a church ſhould fall down, the pariſhioners are not bound 
=_ to rebuild it. Read. Ch. Serv. 1 Vent. 367. 
Majority may But if a church is fo out of repair, that it is neceſſary to 
" rebuild or en- pull it down, or ſo ſmall that it requires to be enlarged, the 
| major part of the. pariſhioners may make a. rate either tor 
ow building or enlarging as there ſhall be occaſion. 
18/. 221. 15 5 it | * 
Repairing the - -* parſon, that is, the fpiritual rector, as alſo the lay 
church.  impropriator, is bound by common. right to repair. the 
chancel, and is thereupon intitled to the chief ſeat therein, 
unleſs another has it by preſcription; yet he has not the 
diſpoſal of the ſeats therein, but the biſhop,. Gi %% 223, 224. 
wanexed to A feat, or priority in a ſeat, in the body of the church, 
houſe. may be | perry for as belonging to a houſe, if it has been 
uſed and. repaired, time-out of mind, by the inhabitants of 
fuch houſe. Gib. 2212 1 
But no perſon can claim a ſeat · in the church by preſcrip- 
tion, as appendant or belonging to land: it muſt be laid as 
belonging to the houſe, in reſpedt of the inbabitancy 
thereof. N bod, B. 1. Co 7 r | 
. Therefore a ſeat cannot be granted to a perſon and his 
heirs abſolutely, for the ſeat does not belong to the perſon, 
but to the inhabitant. Gib/. 221. | 
Repairing an If an ifle in a church has, time out of mind, .. belonged to 
iſle. a particular houſe, and been maintained and repaired by the 
owner of ſuch houſe, it is part of his frank tenement, and 
the ordinary cannot . diſpoſe of it, or intermeddle in it. 


G:b/. 221. I 
$ 2%, 87 VI. Further 
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7t Further Palicolirs of a Chvrchwarden's Duty, + 


By the ſtatute of 43 Eliz. c. 2. ,. l. Every churchwar- A d- 
den is an overſeer of the poor, though every overſeer of the waroeh 1 


r is not a churchwarden. | | | 
Churchwardens have the care of a benefice during its Duty of church 
vacancy. Having firſt taken out a ſequeſtration from the — 
Spiritual Court, they are to manage all the profits and ex- 
pences of the benefice for him who ſhall next ſucceed; 
plough and ſow his glebe, take in his crop, collect tithes, 
thraſh out and ſell corn, repair houſes and fences, and the 
like. And they ſhall take care that, during the vacancy, 
the church mall be duly ſerved by a curate, approved by the 
biſhop, whom they are to pay out of the profits of the be- 
nefice. If the ſucceſſor thinks himſelf aggrieved by them, 
he may appeal to the eccleſiaſtical judge. Com. Par. Of. 90. = 
They are to take care that the church-ways are well Church-way: 
kept and repaired: and the right to a church way may be 
claimed and maintained by a übel in the Spiritual Court. 
2 Kal. Abr. 287. 4 e $65 otle2 ropotn 
; They are to ſee that the pariſhioners reſort to church, Reſorting to 
and continue there orderly during divine ſervice z and to church. 
preſent the defaulters. Can. go. 8 | wy 
And they ſhall, keep excommunicated perſons out of the Excommunicate 
"iy oo | ba hrs. AE 
They ſhall levy the forfeiture of 124. a Sunday, on the Levy the forſci- 
goods of perſons not coming to church. 1 Eliz. c. 2. 
And they, or the cc-1ſtable, ſhall levy the penalties for Working on the 
3 exerciſing their worldly callings on the Lord's Day. Lord B. 
29 C. 2. c. 7. 3 _—_T | 
Alſo ies” or the conſtable, ſhall levy the penalty of 3s. 
44. for uſing unlawful paſtimes on the Lord's Day. 1 2 
c | 


| 1. 1 | : Sap 

i And. the churchwardens, conſtables, or overſeers, ſhall Conventices, J 

[6 EIS penalties for being preſent at unlawful conventicles. 

22 C. 2. Co 1. N 2 | 

p They ſhall not ſuffer any idle perſons to remain either in Loitering in the 

1 the church yard, or church-porch, during the time of di- church-xard - 
vine ſervice or preaching; but ſhall cauſe them either to 
come in or to depaft. Can. 1g. „ 

f And they ſhall, under the penalty of 200. preſent at the preſenting re- 
4 ſeſſions once a year, the monthly abſence from church of all cufants. 
1 tecuſants, and the names and ages of their children upwards © 

of nine years old, and the names of their ſervants: and if 

4 the party preſented ſhall be indicted and convicted, the 
1 churchwardens ſhall be intitled to a reward of 40s. to bt 
1 e f | levied 
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448 Churchwardens. 
levied of the recuſant's goods, by warrant of the juſtices in 
ſelſions. 3 N. c. 4. | ee e ak + 
Books and er- . T hey ſhall take care to have in the church a large bible, 
nameats. a book of common prayer, a book of  homilies, a decent 
| . communion, table, with proper coverings, the ten com- 
- mandments ſet up,at the eaſt, end, with other choſen ſen- 
tences upon the walls, a reading-deſk, a pulpit, and a cheſt 
for 77 4 all at the expence of the pariſh. Can: 80, 81, 
27 83, 84. 
An — ſhall, at the charge of the pariſh, with the ad- 
vice and direction of the miniſter, provide bread and wine 
ainſt the communion. Can. 23. dy +. 
They ſhall have a box, in which the regiſter is to be 
kept, with three locks and three keys, two of ſuch keys to 
be kept by them, and the other by the miniſter ; and every 
Sunday they ſhall fee that the miniſter ſhall enter therein iſ | 
chriſtenings, weddings, and burials that have been the week 
before; and they (with the miniſter) ſhall, ſubſcribe. their 
names at the bottom of every page; and they ſhall yearly, 
within a month after March 25, tranſmit to the biſhop a 
copy thereof for the year before, ſubſcribed as above. 
And ſuch regiſter, being carefully preſerved, is good 
evidence; and the falſifying of it is punĩ able at common 
law. Gib/. 229. Teer > 
They 6ught to have the keys of the belfrey, and to take 
care that the bells may not be rung without good cauſe, to 
be allowed by the miniſter and themſelves. Can. 88. 
They, or the overſeers, ſhall levy the penalty of 5. tor 
an incumbent not reading the common prayer once a 
month. 13 & 14 C. 2. c. 4. —_ 
And by the 4 Ann. c. 14. they ſhall collect money on 
charity briefs, on pain of 20/. 3 
Wee They are not to ſuffer any ſtrangers to preach, but ſuch 
preachers with- as appear qualified on ſhewing their licence; and they ſhall 
out a licence. ſee that ſuch preachers regiſter or ſubſcribe their names in 
a book to be kept for that purpoſe, with the day when they 
_ preached, and the name of the biſhop who granted the li- 
3 ene, Gar, FO, 5. hs x | 
| Burying in On certificate from the miniſter, they ſhall apply to the 
woollen. magiſtrates for conviction of offenders in not burying in 
woollen. 30 C. 2. c. 3. ee ee 
Perſons denied As thoſe perſons who murder themſelves, or die excom- 
Chriſtian burĩal. municated, are denied Chriſtian burial,” the churchwardens 
therefore are not to ſuffer them to be buried in the church 
or church- ard, without ſpecial licence from the biſhop. 
Degge 183. n N 
| They 


Communion, 


To kecp a re- 
Fiſter. 


Briefs. 
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They ſhall receive the penalty for ſervants occaſionally Servants firing 
firing houſes. 6 Ann. c. 31. 5 ; „ 
They ſhall alſo receive the penalties for ſervants, la- Oaming. 
| bourers, apprentices, or journeymen, gaming in public 
houſes. 30 G. 2. c. 24. | : 1 5 
And the penalties for tippling and drunkenneſs. 4 C. c. 5. Drunkenneſs. 
. . 5 8 
Alſo, by 4 1 Fac, c. 9. they or the conſtable ſhall levy Suffering tip- 
the penalty for ſuffering tippling. | 25 e 
They ſhall receive the penalties for hawking ſpirituous spirituous li- 
liquors. 9 G. 2. c. 23. | 1 * 
By the 5 Eliz. c. 5. they ſhall levy the penalties for eat- 
ing fleſh on fiſh days. © by ; 1 
And they, or the overſeers, ſhall levy the penalty for Corn. 
elling corn by a wrong meaſure. 22 C. 2. c. 8. 
They, or the overſeers, ſhall levy the penalties concern- Weights and 
ing weights and meaſures. 16 C. c. 19 22 C. 2. c. 8. n 
They, or the overſeers, ſhall receive the penalties re- Putter and 
lating to butter and cheeſe. © 13 & 14 C. 2. c. 26. cheeſe. 
Hawkers and. pedlars trading without a licence ſhall be Hawkers and 
taken by them before a juſtice of the peace. 9 & 10 W. Pedlars. 
c. 27. Ws Fs. | 
They ſhall receive penalties for tracing hares in the Tracing hares. 
ſnow, and other game penalties. 1 Fac. c. 27. = 
They, and the miniſter, are to ſign certificates, for the sign certificates 
out penſioners of Greenwich hoſpital reſiding within their reſpecting pen- 
pariſh, with reſpect to the identity of their perſons, to en- fioner. 
able them to receive their penſions. 3 G. 3. c. 16. 
They ſhall provide cheſts, in which are to be locked up Arme, Ke f 
the arms, cloaths, and accoutrements of the militia. 2 G. 3. militia, | 
c. 20. 
They ſhall join with the conſtable and ſurveyor of the r 1 für- 
| highways in chooſing and returning new ſurveyors. 13 G. veyors. 
3. ls 78. | 
They, or the overſeers, ſhall pay to the high conſtables county-rate. 
the general county-rate out of their money collected for the | 
poor. 12 6. 2. c. 29. N 
And by the 28 G. 3. c. 48. Churchwardens and overſeers, Chinusey- 
with the conſent of two juſtices, may put out poor appren- ſweepers. 
tices to chimney- ſweepers, provided they are not under the 


age of eight years. See title CHIMNE Y-SWEEPER. 
VII. Their Duty reſpefling Preſentments. 


Churchwardens engage on ozth to preſent or certify to Their cath ro 
the biſhs or his officer, all things preſentable by the ec- preſent. 
Yor. I. (10,) G g cle ſiaſtical 
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M: li-ious pre- 
ſentincut. 


Carons and 


common prayer. 


Vent. 114. 2 Vent. 42. 


To preſ-nt 


drunkards, 


and recuſants. 


How oſten to 
prelent, 


When and how 
to account. 


- 


How compelled 


to 4,count, 


Churchwardens. 


cleſiaſtical laws, which relate to the church, miniſter, and 
pariſhioners. : 

But if the churchwardens maliciouſly preſent an innocent 
perſon for any. crime, by which he is put to expence, or 
ſuffers in his good name or reputation, an action on the 
Caſe will lie. C. o. Car. 285. I Vent. 86. 

The articles which are delivered to tnem for their di- 
rection, are . principally founded on the book of canons 
made in 1603, and the rubrics of the common-prayer. 1 

By the 4 Fac. c. 5. they are bound to preſent tippling or 
drunkenneſs, — . | 

And by the 3 Jac. c. 4. they are to preſent recuſants. 

Though they may preſent as often as they pleaſe, they 
are not obliged fo to do above once a Fear, where it has fo 
been uſed, and not above twice any where; except it be 
at the biſhop's viſitation. Can. 116, 117. DN 

The miniſter may preſent where the churchwardens 
* Can. 113. ED 

ut ſuch preſentment ought to be upon oath. 2 Vent. 42. 

For the preſentments of any church or chapel for onc 

year, the regiſter ſhall have only four pence. Can. 116. 


VIII. Their Duty on retiring from their Office. 


By Can. 29. All churchwardens at the end of their year, 
or within a month after at the moſt, ſhall before the 
miniſter and pariſhioners (at a veſtry) give up a juſt ac- 
count of ſuch money as they have received, and what they 
have particularly beſtowed in reparation, and otherwiſe, for 
the uſe of the church. And laſt of all, going out of their 
office, they ſhall truly deliver up to the pariſhioners what- 
ſoever money, or other things of -right belonging to the 
church or pariſh, which remain in their hands, that it may 
be delivered over by them to the next churchwardens, by 
bill indented, | | 

Linwocd, ſpeaking of the inventory of the goods of the 
church, to be delivered in writing to the archdeacon, ſays, 
« It were good that theſe writings ſhould be indented, to 
c that one part might remain with the archdeacon, and the 
te other with the pariſhione:s.” This branch of the canon 
therefore ſeems to have been adopted from his obſervation. 


67, 216. ä g | | 

If the churchwardens refuſe to account, they may be 

proſecuted at the next viſitation by the new churchwardens : 

or any of the pariſh who are intereſted may, by Walen 
| Ca 


N 
N 
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N 
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Churchwardens. 


call them to account before the ordinary; or the ſueceeding 


churchwardens may have a writ of account at common 


law; and, if they have diſburſed more than they received, 
the ſucceeding churchwardens ſhall pay what is due to 
them, and charge it among other diſburſements. -1 X/. 


Abr. 121. 
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But, if the churchwardens have laid out the pariſh Not accountable 
money imprudently and improvidently ; yet, if it be truly for imprudence. 


and honeſtly laid out, they muſt be reimburſed; and the 


pariſhioners can have no remedy herein, unleſs ſome fraud 
or deceit be proved againſt them; becauſe the pariſh have 
made them their truſtees. - But if they are going on in an 
expenſive way, the pariſhioners may complain to the or- 
dinary, in order to give a check to them, or to procure 
ſays Dr. Gib/on) a removal of them from their office, 


ib}. 196. 


Where it is cuſtomary in a pariſh, for a certain number Accounting to 
of perſons to have the government of it, and the account is {c!:& perious, 


given up to them; ſuch cuſtom is a good cuſtom, and the 


account given to them a good account. Gi. 242. 


For diſburſements of ſmall ſums, not exceeding 40s. Vouchers. 


the oath of the churchwardens is held ſufficient proof, but 

for larger ſums receipts muſt be produced. Bar. 105. 
Such accounts would, however, be more ſatisfactory if 

receipts were produced for all. _ 


The allowance of the account may be by entering it in 4 of 
the church book of accounts, and having it ſigned by thoſe account. 


of the veſtry who allow the accounts. Barl. 10 5. 


After they have faithfully accounted, and their account is Final, after al- 


any to make them account again, unleſs ſome fraud in their 
accounts is afterwards diſcovered. VJ od. b. I. c. 7. | 
Adjudged that the churchwardens Prudence and Bond 
could not cite the defendant Dent into the Spiritual Court, 
for non-payment of his church-rate, after their year was 
expired; for they can only ſue in their politic capacity, 
and cannot. inſtitute any ſuit after that capacity is gone. 
It was agreed, that if the ſuit had been begun, within 
their year, they might have proceeded in it after their 


year was out, this being of neceſſity to prevent people 


from delays in order to wear out the year; but in regard 


this ſuit was not commenced till the year was out, and 
no precedents were ſhewn to warrant this ſuit, the defendant 
Dent was diſmiſſed, Str. 85 2. | 
| | Pe Hs Si +: £4 New 


allowed by the miniſter, and the major part of the parithi- lowed. 
_ oners preſent; it ſhall not afterwards be in the power of 


— 
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IX. How indemificd on doing their Duty, aud puniſhed 
for Misbehaviour. 


Double coltss By the 7 Jac. c. 12. If any action be brought againſt 
any churchwardens, or perſons called fworn-men, execut- 
ing the office of churchwarden, for any thing done by virtue 
of their office, they may plead the general iſſue, and give 
the ſpecial matter in evidence; and if a verdict be given for 
them, or the plaintiff ſhall be nonſuit, or diſcontinue, they 
ſhall have double coſts. I 1 ee: 

But it has been determined that this ſtatute can only be 
extended to where they ſhall be vexed concerning temporal 
matters which they ſhall perform by virtue of their office, 
and not to- eccleſiaſtical preſentments. Cro. Car. 285, 286. 

| Kerchival's caſe. M. 8 C. 
Pariſhioners To prevent churchwardens, overſeers, and other perſons 
may de evidence intruſted to receive collections for the poor, and other pub- 
ut chem. lic monies, from miſ-ſpending the ſame, it is enacted by the 
3. c. II. / 12. that, in all actions to be brought in any 
court at /Y:/imin/ler or at the aſſizes, for the recovery of 
any ſum of money ſo by them received, the evidence of the 
pariſhioners, other than ſuch as teceive alms, ſhall be taken 

and admitted. | 5 

If churchwardens have waſted the goods of the church, 

the new churchwardens may call them to account before 
the biſhop, or bring their action at common law. Read. 


See SIDESMEN, 
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May have the CLERGYMEN „in holy orders, may have the benefit 

TY ergy of clergy a ſecond or third time, or oftener. 2 H. 
H. 374. 8 

And ſhall not be A clerk in holy orders ſhall not be burned in the hand, 

branded in the but ſhall! have the ſame privilege as if he had; and there- 

hand. fore ſhall not be drawn in queſtion in the eccleſiaſtical 

court to deprive him, or inflict any eccleſiaſtical cenſure 

OY WES // ae ay 

Nor to ſerve That clergymen may the better diſcharge their duty in 

temporal offices. the celebration of divine ſervice, if any one of gr” is 

55 choſen 


* 
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Clergy. — 


choſen into any temporal office, he may have his writ to 


be diſcharged 1 Inf. 96. ? 


. 


Eccleſiaſtical perſons are not bound to appear at the Not to appear 


* 


torn, or view of frankpledge. 57 H. 3. c. 10. 9 Ed. 2. * the top. 
to 3, 2 MAk4 . | : 
And they have this privilege, that they ought not in per- . 
ſon to ſerve in war. 2 [nft. 4. | | 
If a perſon ſhall lay violent hands on a clergyman, he 
may be puniſhed in the eccleſiaſtical court. 13 Ed. 1. /. 


4. 2 Int. 492. | | | | 
; By he 50 Ed. 3. c. 5. and 1 R. 2. c. 15. No clergy- Not to be arreſt- 


man ſhall be arreſted in any church or church- yard whilſt ed in the church 
he attends divine ſervice, on pain of impriſonment of the Pure. 


offender, ranſom at the king's will, and gree to the party 
OS Aa vi | N 

Such arreſt, however, is good in law, provided it be not 
on a Sunday. Watſon, c. 34. P. 344. 

The body of a clergyman = not be taken by force of 
any proceſs on a ſtatute- ſtaple or ſtatute-merchant. 2 1 ff. 4. 

If an action of treſpaſs, debt, account, or other action 
wherein proceſs of capias lies, be brought againſt a clerk in 
holy orders, and the ſheriff return that he is a clergyman _ 
beneficed, having no lay-fee in which he may be fſummon- 
ed; in this caſe the plaintiff cannot have a capias to arreſt / 
his body, but a writ to the biſhop to compel him to appear. 

2 Inſt. 4. Degge 157. 
A clergyman ſhall be amerced only according to his lay 


_ tenement, and not after the quantity of his ſpiritual bene- 


tice. Magna Chart. c. 14. Gib/. 15. 

If a otic be bound in a recognizance in the Chancery, Sheriff not to 
or in any other court, and he pay not the ſum at the day; !-vy on cccl.fi- 
by the common law, if ſuch perſon had nothing but eccle- ical Sou. 
ſiaſtical goods, the recognizance could not have a levari 
facias to the ſheriff to levy the ſame of theſe goods; but 
the writ ought to be directed to the biſhop to levy the ſame 
of his ecclefaſtical oods. 2 Inf. 4. | 5 6 | 
No diſtreſſes ſhall be taken by ſheriffs, or other of the Making ginreps,- 
king's miniſters, in the inheritance of the church wherewith , 5 
it was anciently endowed; but it is otherwiſe of a late 
purchaſe. ꝙ Ed. 2. c. 9. 2 Infl. 4. Gib ſ. 18. | 

No clergyman is bound to pay tolls, or other like cuſ- He ſhall not pay 
toms, for his eccleſiaſtical goods; and, if he be moleſted to of is ſpi- 
on that account, he may have a writ for his diſcharge. 2 899ds 
Inſt. 4. Gibſ. 21. hs 3 

And this not only for the goods and merchandizes of cler- 
gymen upon their church livings, but alſo for all goods and 

g 3 21 


454 Clerk ok the Peace. 
merchangizes by them bought, to be ſpent upon their rec- 
tories and church livings. Degge 153. 
Theſe are the privileges and. exemptions of the clergy ; 
but, in ſome particulars, theſe indulgencies are withheld from 
them : for, | | 


put is liable o By the 43 Ez. c. 2. Clergymen are declared liable to 


the poor-rate, the poor-rates for their glebe and tythe. 
and other public And it now ſeems a ſettled point, that clergymen are 
charges liable to all public charges impoſed by act of parliament, 
where they are not ſpecially excepted. © 
hey are alſo within the purview of the ſtatutes re- 
lating to the repair of highways, in reſpect of their ſpi- 
ritual poſſeſſions, as much as any other perſons whatſo- 
ever, in reſpect of any other poſſeſſions; for the words are 


general, and there is no kind of intimation therein that any 


particular perſons ſhall be exempted more than others. 
1 Haw. | 
He is puniſhable By the 1 H. 7. c. 4. The ordinary may puniſh clergy- 
| for incontinen- men for incontinence, by committing them to ward or pri- 
2 5 ſon by his diſcretion. 1 
He is not to And by the 21 H. 8. c.13. A clergyman ſhall not take 


farm ; to farm any lands, (except he has not ſufficient lebe for 


the expences of his houſchold), on pain of 100. a month; 
half to the king, and half to him who ſhall fue. -_ 
ae hay 6 ll Nor ſhall he buy to ſell again, any cattle, corn, fiſh, 
pain of treble value; half to the king, and half to him who 
ſhall ſue ; and the contract ſhall be void. 21 FH. 8. c. 13. 
nor keep a tan- By the ſame ſtatute, No clergyman ſhall keep any tan- 
+ I aa j or brewhouſe but for his own uſe, on pain of 10/. a 


houſc. hou 
month; half to the king, and half to him who ſhall ſue. 


See BENEFIT OF CEERGY.. . 


Cierk of the Peace. 
1 THis is an officer belonging to the ſeſſions of the 
of the peace. peace. His duty is, in the ſeſſions, to read the in- 
dictments, to enrol the acts, and draw the proceſs; to re- 
cord the proclamation of rates for ſervants wages, to enrol 
the diſcharge of-apprentices, to keep the counterpart of the 
indencures of armour, to keep the regiſter-book of licences 


given to badgers and laders of corn, and of thoſe who are 
licenſed 


wool, wood, victual, or any manner of merchandize, on 


Clerk of the Peace. 


licenſed to ſhoot in guns: alſo to certify into the King's 
Bench tranſcripts . of indictments, outlawries, attainders, 


and convictions had before the juſtices of the peace, within | 


the time limited by ſtatute, mbard's Eiren. lib. 4. ci. 
3 379+ | | ; 


433. 
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By the 1 V. c. 21. . 5 The euſtos rotulorum ſhall ap- *\ppointed by 
the CUITOS TOthe 


point an able and ſufficient perſon reſiding in the county or jurum. 


diviſion, to execute the office of clerk of the peace, by him- 


ſelf or his ſufficient deputy, and to take and receive the 


fees, profits, and perquiſites thereof for ſo long time as 


ſuch clerk of the peace ſhall well demean himſelf in his 


ſaid office. 3 


But the deputy of ſuch clerk of the peace ſhall be al- 


lowed of by the cuſtes rotulor um. ä 
If any clerk of the peace ſhall miſdemean himſelf in the 


office, and a complaint in writing of ſuch miſdemeanor 
ſhall be exhibited to the quarter-ſeifions, it ſhall be lawful 
for the juſtices upon examination and proof, to ſuſpend or 


diſcharge him from the office, and the c roſulorum 


| ſhall appoint another ſufficient perſon reſiding in the coun- 
ty, &c. to be clerk of the peace; and in caſe of neglect to 
make ſuch appointment before the next quarter-ſeſhons, it 
ſhall be lawful for the juſtices to appoint one. /. 6. 


It ſhall not be lawful for any cu/tos retulorum, &c. to ſell The office not 


the 1 of clerk of the peace, or to take any bond or aſ- 
ſurance to have any reward or profit for ſuch appoint- 
ing: but every cu/tos rotulorum, &c. that ſhall ſo ſell, and 


every clerk of the peace who ſhall ſo buy his place, are diſ- 


abled to hold their reſpective places, and ſhall each of 


them forfeit double the value ſo given or taken, to be reco- 


vered by thoſe who ſhall ſue for the ſame. . 8. 
Every clerk of the peace, before he enter upon the exe- 


cdution of his office, ſhall in open ſeſſions take the oath fol- 


lowing, viz. 


« I A. B. do ſwear, that I have not, nor will pay any 
ce {um or ſums of money, or other reward whatſoever, nor 
« given any bond or other aſſurance to pay any motiey, fee, 
« or profit, directly or indirectly, to any perſon or perſons 
« whomſoever, for ſuch nomination or appointment. S0 


© help me God.“ 


to be fold. 


And every clerk of the peace ſhall take the oaths of al- Qualiſying. 


legiance, ſupremacy, and abjuration, and perform the other 
matters required of thoſe who qualify for offices. 
E ER | G4 8 By 
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Not to act as a 
ſolicitor or at- 


torney. 


he ſhall execute the office of clerk of the peace or deputr, 


bol the barons; 


“ and that all fines, iſſues, amerciaments, recognizances, 


0 and that in the ſame eſtreats are allo contained and ex- 


Penalty of con- 
cealing ſines or 
ſorſcitures. 


779. 


- 


Clerk of the Peace. 


By the 22G. 2. c. 46. , 14. No clerk of che peace, or 
bis uty, ſhall act as ſolicitor, or attorney, or agent, or 
u 


- 


e out any proceſs at any general quarter- ſeſſions, where 


on pain of 50/. to him who ſhall ſue in twelve months, with 
treble coſts. | W 
Ry the 34 & 35 H. 8. . 14. The clerk of the peace 
ſhall certify into the King's Bench the names of ſuch as are 
outlawed, attainted, or convicted of felony. | 
And he ſhall deliver to the ſheriff, within twenty days 
after September 2g, yearly, a perfect eſtreat or ſchedule of 
all _ and other forfeitures in ſeſſions. 22 & 23 C. 2. c. 
22. /. 7. Ad dey | 
The clerk of the peace ſhall yearly, on or before the 
ſecond Monday after tie morrow of All Souls, deliver into 
the c-urt of Exchequer a perfect duplicate, certificate, and 
eſtreat of all ſuch eſtreats and ſchedules delivered to the 
ſheriffe, on pain of 50/; half to the king, and half to him 
who ſhall ſus. 22 & 23 C. 2. c. 22. /. 8. | 
And, by 3 G. . 15. /. 12. The barans of the Exche- 
quer may amerce hin for neglecting to return the eſtreats. 
By the4 & 5 V. c. 24. / 5. The clerk of the peace 
ſhall, upon delivery of the eſtreats into the court of Ex- 
chequer, take the following oath, to be adminiſtred by one 


« You ſhall ſwear, that theſe eſtreats now by you deli- 
“ vered, are truly and carefully made up and examined, 


« and forfeitures, which were ſet, loſt, impoſed, or forfeit- 
« ed, and in right and due courſe of law ought to be eſ- 
* treated in the court of Exchequer, are, to the beſt of 
« your knowledge and underſtanding, therein contained; 


<« prefied all ſueh fines as have been paid into the court, 
from which the ſaid eſtreats are made, without any wil- 
<« ful or fraudulent diſcharge, omiſſion, miſnomer, or defect 
* whatſoever,” - | 


If the ck of the peace ſhall ſpare, take off, diſcharge, or 
conceal any ſuch fine or forfeiture, unleſs it be by rule of 
court, he thall forfeit treble value, half to the king, and 
half ro him who ſhall ſue : he ſhall alfo forfeit his office, 
and be rendered incapable of being employed in any office 
where the revenue is concerned. 22 & 23 C. 2. c. 22. 


By 
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- But he is not obliged to enter judgment, or the like, at Fees. * 
the ſuit of any one, without having the fee due for the 
fame z but if the court order any thing without ſuit of an- 
other, to wit, ex officio, there he ought to enter it without 
any fee. Crom. 159. ' iP” + * * 

By the authority of Mr. Crompton, it appears that a clerk 
of the peace ſhall have for every recognizance of the peace 
taken in court, 25; for every releaſe of the peace there, 253 
and for proceſs awarded againſt any to find ſurety of the 
peace, 25. Crom. 860, | e 
And by the ſtat. 10 & 11 W. c. 23. /. 7, 8. For draw- 
ing an indictment of felony, he ſhall have only 25; and, if 

if Thall be found to be defective, he ſhall draw a new one 
gratis; on pain of 5/. with full coſts, to him who ſhall 
3 | | DSC 0p #591 


Clipping money. See COIN. a, Re e 
Cloth, © See WOOLLEN MANUFACT URE. 
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Coaches and Coachmakers. 
DY 25 G. 3. c. 49. It is enacted, that every perſon who Coachmakers to 
B ſhall — gs trade of a —— and ſhall be licenied- 
build, conſtruct, or ſell any coach, chaiſe, berlin, landau, 
chariot, calaſh with four wheels, chaiſe-marine with four 
wheels, or caravan; or any calaſh, chaife, or chair with 
two wheels; or by what name ſoever ſuch carriage may be 
called or known; or other carriages heretofore made ſub- 
0 to any duty of exciſe, ſhall take out a licence, for which 
ſhall pay 20s. Such licence to be granted, if within the 
limits of the chief office in London, by the commiſſioners of 
cxciſe, elſewhere. byhe ſeveral collectors and ſuperviſors 
of exciſe within their reſpective diſtricts: and the ſame ſhall 
be renewed annually, ten days at leaſt before the end of the nd feb Ihe 
year. And if any perſon. ſhall make or ſell any of the renewed annue 
carriages before mentioned, without firſt taking out ſuch ally. : 
licence, he ſhall forfeit 10/. for each offence, /. 1, 2, 3. 
Provided, that perſons in partnerſhip, carrying on their Perſons in part« 
trade in one houſe or ſhop only, ſhall not be obliged to Herſhip to take 
take out more than one licence in one year. ; pos TE 
On the death of any perſon ſo licenced, the executors or Perſons ſo li- 
adminiſtrators, widow, or child of ſuch deceaſed perſon, may ceuſed dying. 
carry on the trade for the remainder of the term unexpired 
of ſuch licence. /. 5. 1 
8 1 And 


438 C saches and 
Duty on car-- And ſuch coachmaker ſhall pay for every coach, berlin, 
85 pats Pad jandau, chariot, calaſh with four wheels, or caravan, or by 
mik. What name ſoever ſuch carriages may be called, which {hall 

be built or conſtructed in 9 a duty of 205. 
And for every calaſh, chaiſe, and chair with two wheels, 
ſhall be paid 10s. 27 G. 3. ci I3. Sched. F. | 
Poralty on net And once in ſix weeks ſuch coach-maker ſhall deliver a 
© giving a true true account in writing, of the number and kind of ſuch 
account on oath. carriages as he has made and fold, and of the day on which 
each carriage reſpectively was delivered, or ſent out of his 
ſhop 5. and he, or his chief workmen, ſhall make oath to 
the truth of ſuch account, and deliver the ſame ; if in Lon- 
don, at the chief office of exciſe; if elſewhere, to the col- 
lector or ſuperviſor of exciſe of the diſtrict within which 
ſuch carriage ſhall be made, and ſhall pay the duties due 
thereon: and if any ſuch coachmaker ſhall neglect to de- 
liver ſuch account, verify the ſame upon oath, and pay 
down the duty as aforeſaid, he ſhall for every ſuch offence 
forfeit 20/. 25 G. 3. c. 49. /. 5. and 27 G. 3. c. 13. /. 38. 
Recovering By the 25 C. 3. c. 49. / 9. All penalties and forfeitures 
| penalties. incurred within the limits of the -Exciſe-office in London, 
may be recovered before the commiſſioners of exciſe ; elſe- 
where the ſame ſhall be heard and determined by two neigh- 
bouring | juſtices, who may levy the ſame by diſtreſs of the 
offender's goods; which, if not redeemed within fourteen 
| days, they may cauſe to be fold ; for want of diſtreſs they may 
= impriſon the party offending, till ſatisfaction be made. 

| Appeal But,-if either party ſhall think himſelf aggrieved by'the 
judgment-of ſuch juſtices, he may appeal to the next ſeſ- 

ſions, and their determination therein ſhall be final. Id. 
Such are the duties impoſed on the makers of carriages: 
thoſe on the keepers of them, which are much more con- 

ſiderable, are ſuch as follow: 6 | 
Duty on car- By the 25 G. 3. c. 47. . 7, 11. Hhe commiſſioners for 
3 kept for the duties on houſes windows, are alſo appointed com- 
ig miſſioners for the duties on coaches, carriages, and horſes ; 
and the duties thereon are to be aſſeſſed, collected, received, 
and paid by ſuch perſons, in ſuch manner, with ſuch al- 
lowances, and under ſuch penalties, forfeitures, and difabi- 
lities, and according to ſuch rules and directions as are ap- 
pointed for raiſing the dutics on houſes and windows ; and 
all powers and authorities, clauſes, and things now in force 


relating thereto, ſhall be in full force in the execution of 
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| this act, unleſs it is altered thereby. 6 

__ - By the ſame ſtatute, /. 2. it is enacted, That, for every 
oxches, &c. . ; "a 

with four coach, berlin, landau, chatiot, calaſh with four wheels, 


VA 


wheei3, to pay * | | chaiſe- 


* 


Coachmakers. 459 
chaiſe- marine, chaiſe with four wheels, and caravan, or by / per ann — 
what names ſoever ſuch carriages may be called, kepr by any other carriages 
perſon for his own uſe, or to be let out for hire (except li- — n 
cenſed hackney coaches) ſhall be paid the ſum of 71. yearly: e Sh Meits 
and for every calaſh, chaiſe or chair, with two or three "0 
wheels, or by what name ſoever ſuch carriages may be called, 
drawn by one or more horſes, kept by any perſon for his. 
own uſe, or to be let out for hire, ſhall be paid the ſum of 
3/. 10s. yearly. oF FFV 
The commiſſioners, before they can act, muſt take the Commillioner? 
oaths requiſite to qualify them as commiſſioners of the win- bath. 
dow duties; and alſo the following oath, to be adminiſtered 
by two commiſſioners: . „ 


« A. B. do ſwear, that I will truly and faithfully execute Additional oath. 

« the office of a commiſſioner, according to an act made in 
« the 25th year of the reign of king George. the Third, ſor 

L transferring the receipt and management of certain duties 
&« therein mentioned, from the commiſſioners of exciſe and com- 
ce miſſtoners of flamps reſpettively, to the commiſſioners for the 
« affairs of taxes; and alſo for making further proviſions in 
&« reſpect to the ſaid duties ſo' transferred; will determine, 
without favour or affection, upon all appeals that ſhall be 
brought before me under the faid act, according to the 
« beſt of my ſkill and knowledge : fo help me God.“ 


Any perſon acting as a commiſſioner (except in admi- 

niſtering the ſaid oaths) before he ſhall have taken the afore- 

faid oath, ſhall forfeit 100/. . 13. 3 ü 
And the commiſſioners, in their precepts for naming aſ- Appointment k 

ſeſſors for the window duties, ſhall give notice that ſuch *#-fors. 

perſons are alſo. appointed aſſeſſors for the duty on coaches. 


| 1 3 
| | Every aſſeſſor, ſurveyor, or inſpector, ſhall take the follow- 04th to be taken 


ing oath, to be adminiſtere by two commiſſioners : , by aſſeſſors, ſur- 
885 veyors, aud in- 


« A. B. do ſwear, that in making the aſſeſſment, which ſpecturs. 
« by authority of an att made in the 25th year of the reign 
« of king Gage the Third, for transferring the receipt 
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« and management of certain duties therein mentioned, from 

4 the commiſſioners of exciſe and commiffioners of ſtamps 
« reſpectiyely, to the commiſſioners for the affairs of taxes: 
« [ will charge all perſons according to the beſt of my jkull 
« and knowledge. So help me God.“ 


Any perſon preſuming to act before he ſhall have taken 
And 


ſuch oath, ſhall forfeit 200. /. 18, 


| | | "i 
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Notice to be And by the ſame ſtatute, . 20, 27. Suck aſſeſſors ſhall, 
— x wary within fourteen days after their appointment, give or leave 
ves nr horkes, de at the dwelling -houſe of evety perſon within his limits, keep. 
deliver ſts ing any ſuch carriages as afoteſaid, or any waggon, wain, 
bert; cart, or horſe, liable to the ſaid" duties, notice in writing, 
requiring them to produtt, Within fourteen days next en- 
ſuing, liſts in writing of the number of carriages liable to 
the laid duties kept and uſed by him within ſuch limit; the 
ſaid liſts to deſcribe the greateſi number of ſuch carriages kept 
at ary one time in the courſe of the year ending on the 5th 
day of April preceding fach notice, and to expreſs the de- 
nomination of each carriage, and its number of wheels, diſ- 
tinguiſhing which are kept for private” uſe, and which for 
hire, and which are uſed as public ſtage coaches ; and an- 
other lift in writing of che number of horfes liable to the 
ſaid duty on horſes, kept and uſed by him within ſuch limits; 
ſuch lift to contain the greatef number by him kept and 
uſed in the courſe of the year, ending on ſuch preceding 5th 
day of April as aforeſaid; and oy perſon ſhall, after notice 
ſo given or left, make out the faid liſts accordingly, and ſign 
the ſame with his own hand, and deliver them to fuch aſſeſſor 
at any time within fourteen days from ſuch notice, when he 
2 ſhall call for the fame, © And if any ſuch perſon ſhall neg- 
| rl lect or refuſe to make out, ſign, and deliver ſuch liſts within 
gh the time before mentioned, he ſhall forfeit 10/. and ſuch aſ- 
If not deliver d, ſeſſor fhall, from the beſt information hg can obtain, make 


the aitcftor to. an aſleſſment upon ſuch perſon of the number of carriages 
| «pea and horſes liable to the ſaid duties ſo kept by him, diſtin- 
which hall not Zuilhing them as aforeſaid; and ſuch aſſeſſment ſhall be 
be a peal d a- final and concluſive upon the perſon thereby charged, who 
Sin but uacer ſhall not be at liberty to appeal therefrom, unleſs ſuch per- 
1 ſon ſhall prove that he was not at his dwelling-houſe at the 
time of his delivery of ſuch notice, nor between that day 
and the time limited for delivering ſuch liſts to the aſſeſſor; 
or unleſs ſuch perſon ſhall alledge and prove ſuch other ex- 
cuſe for not having delivered the ſame, as the commiſſioners 
ſhell think reaſonable and ſufficient. /. 20, 27. 8 
Aſfeſfors are not Nevertheleſe, ſuch aſſeſſors-ſhall not be bound by ſuch 
bound by ſuch liſts, but mall be at liberty, if they find any carriages or 
2 horſes omitted in ſucli lifts, to ſurcharge the ſame, and make 
X a true aſſeilment upon every perſon keeping ſuch carriages 
or horſes within their reſpective diſtricts. /. 24. 
Carriages omit If any afleffor, ſurveyor, or inſpector, ſhall make a ſur- 
—_ pay dou- charge in reſpect of any carriage or horſe omitted in ſuch 
* lift, ich ſarcharge ſhal! be made after the rate of double 
the duty fo omitted; half wherecf thall 80 tO the perſon 
making uch ſarcharge. J. 28. | | 1 
a: 
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And if at any time there ſhall be a negle& of appointment Where no affef 
of aſleflors, or if they ſhall neglect what is required of rs n 
them by this act, the ſurveyor or inſpector of the duties on — — 
houſes and windows is authoriſed and required to do and 
perform ſuch ſervices as are required from ſuch aſſeſſors. 
41. | 3 | 
/ 1bat no perſon may pay the ſaid duties in more dif- Carriages or 
tricts than one within the fine year, every perſon who {hall 32% 2 0 Pe 
mean to pay for = carriage or horſe in another diſtrict, tris. 
hall ſpecify in a liſt or declaration the particular pariſh or 
diſtrict wherein he means to pay for ſuch carriage or horſe ; 
and the ſaid aſſeſſor ſhall enter the ſaid laſt-mentioned liſt at 
the end of their ſeveral aſſeſſments, and deliver the tame to 
the ſurveyor of ſuch diſtrict, that he may tranſmit it to the 
commiſſioners of taxes: and if any perſon, having been 
aſſeſled in one diſtrict, ſhall again be aileſſed in another for 
the ſame carriage or horſe, the commiſſioners within ſuch 
latter diſtrict, on application for that purpoſe, are required 
to alter ſuch aſſeſſment, on proof that ſuch perſon has paid 
the duty in another place. / 22, 23. \ NT, FN | 
To prevent difficulties in diſcovering lodgers or inmates Lodger: or in- 
who keep carriages or horſes, it is enacted, that the inha- mates who may 
bitant houſeholder of any houſe in which there ſhall be any —p— 
lodger or inmate, ſhall, within a week after he ſhall be re- | 
quired, by notice in writing left at his houſe by any aſſeſſor, 
&c. deliver to, or leave for ſuch aſſeſſor, a lift in writing of 
every ſuch lodger or inmate who ſhall keep any carriage or 
horfe liable to the ſaid duties, containing his chriſtian and 
ſurname, with an account of every ſuch carriage or horſe to 
the beſt of his knowledge: if he ſhall refuſe to deliver ſuch 
liſt, or wilfully omit or miſrepreſent any deſcription therein, 
he ſhall forfeit 200. 7 29. 
Such aſſeſſors ſhall make and deliver in writing ſuch aſ- Aſſeſſors to de- 
ſeſſments in their reſpeQive limits to the faid commiſſioners, oo wp 
within three months after the time of their ſo being ap- months. 
pointed aſſeſſors ; and two of the faid commiſſioners ſhall, 
within one month after, or as ſoon after as conveniently 
may be, ſign ſuch aſſeſſments, and alſo ſuch ſurcharge as ſhall 
haye been made in the mean time, teſtifying their allowance | 
of the ſame ; and ſhall appoint two of the perſons named in Coll:Qors to be 
ſuch aſſeſſment to be collectors, or any other two ſuch per. *Ppoiatcd. : 
fons as they ſhall think able and reſponſible ;. and ſhall de- | 
liver ſueh aſſeſſments to the ſaid collectors, who are hereby 
required to collect the ſaid duties ſo aſſeſſed, and to give ac- 
quittances for the ſame, and for the payment thereof to the 
ranch as | | g 17:00 xeceives 
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. may 
inſpect liſts to 
diſcover errors. 


Penalty on 
making a falſe 
ſurcharge. 


Penalties how 


recovered. 


- 


Conſtables to 
aid and aſſiſt. 


Appeal, 


J. 26. 


Coaches, &c. 

receiver-· general, the pariſh or place for which they are ſo 

appointed ſhall be anſwerable. Las, 
Such ſurveyor or inſpector may inſpect any ſuch lifts and 
aſſeſſments before they are figned, and alter and amend them 
if they ſhall ſee juſt cauſe; and thoſe perſons who ſhall have 
ſuch liſts and aſſeſſments in their cuſtody are required, upon 
the requeſt of ſuch ſurveyor or inſpector, to produce the 
ſame ; and if ſuch ſurveyor or inſpector ſhall diſcover that 
any charge has been omitted or under-rated, he ſhall certify 


the particulars in writing, under his hand, to two commil- 
ſioners, that the ſame may be rectified in the ſaid aſſeſſment. 


But if it ſhall appear upon appeal, that ſuch ſurcharge 
was falſely and vexatiouſly made, ſach ſurveyor, &c. ſhall 
incur ſuch penalties and puniſhments as, by the faid acts 
relating to duties on houſes and windows, are inflicted* on 
ſuch perſons for neglect of duty. /. 32. 

Penalties exceeding 20/. are to be recovered in the courts 
at Meiminſter; but thoſe not exceeding that ſum may be 
recovered before two juſtices, on confeſhon or oath of one 
witneſs, by diſtreſs; half to the king, and half to the perſon 
who ſhall inform and ſue ; and for want of ſuſſicient diſtreſs, 
the offender ſhall be committed to priſon, for any time not 
exceeding ſix months, nor leſs than one. 

All conſtables ſhall aid and affiſt in the execution of this 
act, and obey and execute ſuch precepts as ſhall be to them 
directed by the ſaid commiſſioners. /. 40. 

But if any perſon ſhall think bimſelf over-rated, he may, 
on giving ten days notice to the ſurveyor or one aſſeſſor, 
appeal to the commiſſioners, or two of them, who are au- 
thoriſed to hear and determine the ſame ; except the perſon 
ſo appeaiing ſhall have omitted to deliver ſuch liſt as afore- 
ſaid, and ſhall not aſſign ſufficient cauſe for ſuch omiſſion; 
in which caſe the commiſſioners may diſmiſs the appeal, 
provided that, at the time of hearing ſuch appeal, a liſt ſhall 
be produced upon the oath of the appellant, containing the 
greateſt number of carriages ſubject to the ſaid duty which 
have been kept by him in the diſtrict within the year pre- 
ceding, with ſuch deſcription as to other diſtricts as afore- 
ſaid ; and ſuch appeals ſhall be heard on the days appointed 
for hearing appeals reſpecting the duties on houſes and 
windows; and the commiſſioners ſhall not make any abate - 
ment in ſuch charge or ſurcharge, unleſs it ſhall appear 
upon oath that ſuch perſon is over- rated: nevertheleſs they 
may ſtrike off the penalty, on the application of ſuch ap- 


pellant, _—_ they confirm the ſurcharge, if it ſhall appear 
there 


Coals. 

there was any doubt whether ſuch carriage or horſe was 
chargeable or not, and was not omitted out of ſuch liſt 
with any intention to defraud the revenue. /. 30, 31. 

All appeals heard and determined by two commiſſioners, 
on the days appointed for hearing appeals, ſhall be final 
and concluſive ; except that, if any perſon is diſſatisfied, 
he may appeal to the judges, in the ſame manner as for the 
duties on houſes and windows. /. 33, 34. 
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By the 28 G. 3. c. 57, reſpecting ſtage-coaches, or Outſide paſſen- 


coaches travelling for hire, it is enacted, that from and after 2 ; 


the 1ſt of November 1788, no carriage of the above deſcrip- 
tion ſhall have more than eight, perſons as outſide paſſen- 
gers; that is, two beſides the driver on the box, and ſix 
upon the roof. Every driver taking more, ſhall for every 
perſon over, forfeit 40s. If the driver be the owner, he 
ſhall pay 4/. Either maſter or man to be committed for 
non-payment, to the priſon or houſe of correction neareſt 
where the offence is committed, without bail, for not leſs 


than one month, unleſs the penalty is ſooner * If an 
ice, he ſhall 


offender ſhall refuſe to tell his name before a ju 
be committed. Conſtables refuſing to execute warrants 
iſſued under this act, ſhall pay 40s. or be committed to 
priſon for a month. Half the penalties are to the informer, 
and half to the ſurveyors of the highways of the pariſh or 
place where the offence is committed. If the driver neg- 
lets to obey the juſtice's ſummons, or cannot be found, the 
owner of the carriage muſt be accountable. | 


See HACKNEY COACHES. 


Ccoals. 


On tage- 


aclacs. 


| BY the ſeveral acts of 30 C. 2. ft. 1. C. 8. 6&7 JF. c. Regulations for 


10. and 11 G. 2. c. 15. for the admeaſurement of keels, the admeaſure- - 
| ment of keels, 


| the carrying of coals in the ports of Newcaſtle, Sunderland, 2 wagg ons, 


boats, waggons, wains, carts, and other carriages, uſed for 


and the other members of the port of Neæwcaſfle; and by 


the 15 G. 3. c. 27. for extending the like regulations to the 
other ports of this kingdom: it, after the admeaſurement 


thereof by the commiſſioners appointed for that purpoſe, 


the marks ſhall be removed or altered, every perſon con- 
cerned in, or privy to, the doing thereof, ſhall, on con- 


viction, upon the oath of one witneſs before one juſtice, 


torteit 
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forfeit 10/. by diſtreſs; half to the king, and half to the dif. 
coverer ; and, for want of diſtreſs, ſhall be committed to 
the common gaol for three months. 48 

By the 32 C. 2. c. 27. If the driver of any cart loaded 
with coals, or any perſon belonging thereto or employed 
therewith, deliver or ſuffer to be delivered from ſuch cart 
any coals under his care, otherwiſe than for the uſe of the 
owner, and be convicted thereof, he ſhall for every ſuch 
oftence be publicly whipped, or committed to the houſe of 
correction for three months. /. 1. 

Penalty for ſel- In caſe any perſon be diſſatisfied with the meaſure of any 

ling ſhort mea- coals, and ſuch coals be re-meaſured, and upon ſuch re- 

ture. meaſuring fall ſhort of the quantity for which the ſame 
were originally ſold and meaſured ; then the principal coal- 
meter ſhall for every buſhel which they fall ſhort forfeit 
495. /. 2. 

If — labouring coal- meter deliver a ticket · for any 
quantity of coals, without having ſeen the meaſuring of the 
whole quantity expreſſed in ſuch ticket, the principal coal- 
meters ſhall forfeit 5/. And every labouring coal- meter fo 

ing, upon complaint to a juſtice of peace for ////?- 
min/ter or Middleſex, and upon proof to his ſatisfaction, 
ſhall be committed to the houſe of correction, and be kept 
to hard labour for any time not exceeding thirty days, and 
ſhall be for ever incapable of acting as a labouring coal- 
: meter under this act. /. 3. | 
Dimenſions of All ſacks made uſe of for the carriage of coals, within 
| the ſacks, the cities of London, and We/tminſter and ten miles of the 
ſame, ſhall be four feet four inches in length, and twenty- 
ſix inches in breadth after they are made; nor ſhall any of 
leſs dimenſions be ſealed or marked at Guildhall in London, 
or the Exchequer-office at J/e/tmin/ter : and if any perſon 
dealing in coals within the limits aforeſaid, uſe ſacks of any 
leſs dimenſions than before directed, every ſuch perſon ſhall 
for every offence forfeit 40s. /. 4. 
If any perſon, as a labouring coal-meter, ſuffer any coal- 
ſacks to be made uſe of for the carriage of coals, leſs than 
four feet in length and two feet in breadth, within ſide the 
fack, he ſhall for every ſuch offence forfeit 40s. /. 5. 
Such; juſtice, upon every ſuck complaint, is to ſummon 
the parties before him, and to examine ſuch complaint upon 
oath (or affirmation if the witneſs be a quaker), and upon 
proof of ſuch offence to his ſatisfaction, to grant a warrant 
for the commitment of ſuch offender to the houſe of cor- 
rection, there to be dealt with as aforeſaid. /. 6. 


— 


By 


Coffee, Tea, xc. 4185665 
By the 26 G. 3; c. 14. / 2. The coal · meters are ſubjected 
to the juriſdiction of the quarter- ſeſſions for Surry, | 
By / 27. Penalties not exceeding $/. are recoverable be- . 

fore one or more juſtices for the county of Surry. | 
y c. 83. / 7. Juriſdiction is given to the juſtices of 

London and Middleſex, with reſpect to ſacks of leſs dimen- 
ſions than preſcribed by the act, and alſo with reſpect to 


ſhort mealure. EN | | 
And by c. 108, /. 2. Juſtices of the peace are empowered | 


to examine witneſſes on oath or affirmation. 


Cocoa Nuts. See COFFEE, TEA, and CHOCO- 
'# 's 7 EE 


— 


Coffee, Tea, Chocolate, and 
___ Cocoa Nuts. | 


ALL former cuſtom and exciſe duties are repealed by the 
27 G. 3. and the following new duties impoſed, viz. 


4. d. 
For cocoa nuts on importation, the hundred 
weight natal: - — 9 O 13 9 Cuſtoms. 
For coffee on importation ditto  - 118 6 OT. 
For cocoa nuts and coffee the growth or produce | ei 
BY any Briifh colony or plantation in Ame- 
rica, for home conſumption, an exciſe duty on 
every pound, of — © o 64 
If the produce of any other place, ditto, ditto, | 
Schedules A and F _ | o 18 


Alſo for every 1001. of the real value of tea imported, ac- Duty on tes. 
_ cording to the groſs price at which the ſame ſhall be fold at 
the public fale of the Ea India company, a duty of 5/. Id. 
Schedules B and F. | . | 
By the 18 C. 2. c. 26. / 6. The commiſſioners may ap- Officers to at- 
Point officers to attend the Eaſ India company's ſales, and tend the bla, 
take an account of the names of the buyers and prices, and 
make report thereof to the commiſſioners, from whence the 
duty ſhall be aſcertained ; and, to prevent miitakes, ſuch 
officers may inſpe& the company's books. | 
And by the ſame ſtatute, /. 7. Every perſon who ſhall Buyer to make 
be declared the beſt bidder at ſuch ſale, ſball, within three * &poſit- 
days after, depoſit with the company or their clerk 405. for 
every tub and cheſt of tea, on pain of fix times the value, and 
Vor. I. (10.) H h | ſuch 


— . Ds - — — 


406 
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ſoch fale ſhall be void, and the fame ſhall in fourteen days 


Commitoners 
may grant li- 
dance to cxport. 


Ships hovering 
ucat the coaſt. 


after be put up again. ; 


And by the 13 G. 3. c. 44. . 2. The depoſit for every 


tub and cheſt of tea ſhall be 4 
By the ſame ſtatute, /. 3, 4, 5, 6. The commiſſioners of 


the treaſury may grant licence to the FEa/? India company 


to take out of the warehoufe (without the ſame aving been 
put up to ſale) and to export to any of the Britiſh planta- 
tions in America, or to foreign parts, ſuch quantities of tea 
as they ſhall think proper, diſcharged from the payment of 
any duties or cuſtoms whatſoever. Provided that no ſuch 
licence thalt be granted, unleſs it be made appear to the 
ſaid commiſſioners, that there will be left remaining in the 
warehouſes a quantity of tea not leſs than ten millions of 
pounds weight. | | ; 

Where any veſſel coming from foreign parts, having ſix 
pounds or more of tea on board, ſhall be found at anchor, 
or hovering within two leagues of the ſhore, or be within 
the limits of any port, and not proceeding on her voyage, 
wind and weather permitting ; all ſuch tea, with the cheſts 
and other package, or the value thereof, ſhall be forfeited 
(whether bulk ſhall have been broken or not), and the fame 
may be ſeized and proſecuted, or the value thereof ſued for 
by the officers. 9 E. 2. c. 35. J. 22. | 


Limited quanti- No tea ſhall at any time be removed, with or without a 
ties of tea to be permit, from any plac? not within the limits of the bills of 
removed at one mortality, to any place within the faid limits; and no tea, 


time. 


exceeding twenty pounds weight (not being in the cheſt in 
which it was imported) ſhall at one time be removed, with 
or without a permit, from any place not being within the 
town, pariſh, or place from whence removed ; on pain that 
ſuch tea, together with the caniſters, bags, and other pack- 
age, veſſels and boats, horſes, and other cattle and carriages, 
ſhall be forfeited, and may be ſeized by any officer of exciſe: 
but this ſhall not extend to prevent any dealer from taking 
out two or more permits, and by virtue thereof ſending two 
or more packages, of twenty pounds each, to the ſame per- 
ſon, in the ſame day, by different conveyances. 21 C. 3. 
c. 55s /. 20, 21, 22. 22 G. 3. c. 68. / 21, 22, 23. 23 G. 
3. e. 70. /. 28, _ . 


e which has By the 24 C. 3. . 2. c. 47. , 31. All tea which ſhall 


been 1e12ed need he ſeized ar 4 where in England, and condemned according 


net be lent to 


London, 


to law, ſhall be publicly ſold to the beſt bidder, where the 
commiſſioners ſhall think proper, without requiring ſuch 
tea to be ſent to London. if 


4 


If any dealer who has received any tea into his ſtock, < 
ſhall be Inclined to return it, he ſhall 325 notice to the of- — 
ficer of exciſe, who ſhall grant a permit for returning it; 

and if he ſhall return it without a permit, or be guilty of 
any 2 relating thereto, he ſhall forfeit 1000. 21 G. 3. 

„ $5. /. 24. . | 
55 the oe ature, J. 25. When a dealer in tea ſhall Officers may 
have taken out a permit for removing tea from his own take ſamples 
ſtock to that of any other like dealer, . the officer may take 
a ſample (not exceeding two ounces nor leſs than one, to be 
ſealed by the trader in the preſence of the officer) out of 

each parcel ſo intended to be removed, paying. for it accord- 

ing to the price at which ſuch tea is then commonly fold : - 

and if ſuch dealer ſhall not permit the officer to take ſuch 
ſample, or ſhall deliver a ſample different from the tea ſo t 

be (ent away, he ſhall forfeit 200%. | : Ba 
Alto by the ſame ſtatute, /. 26. If any quantity of tea, Tea not to be 
exceeding ſix pounds weight, ſhall be found carrying in any carried in the 
part of the kingdom, — from September 29 to March ncht. 
25, between ſeven in the morning and five in the evening; 
and from March 25 to September 29, between five in the 
morning and ſeven in the evening (except it be carrying by 
a known common ſtage-coach, or other itage-carriage, 
which uſually travel. out of thoſe hours) ; ſuch tea, together 
with the package, whether with or without a permit, and 
all cattle and carriages uſed in carrying the ſame, ſhall be 
forfeited, and may be ſeized by any officer for the inland 
duties on tea. We” 1% 
By the 11 G. c. 30. / 5. No dealer in tea ſhall adul- Penalty foradul- 
terate or alter it, or manufacture it. with any drug, or **rating tea, 
mix ĩt with any leaf or other ingredient, on pain of forfeit - 
ing the ſame and 100. £3 
And by the 4 G. 2. c. 14. If any dealer in tea ſhall dye, penalty by 4G. 
or manufacture any ſloe- leaves, liquorice-leaves, or the 2. 
leaves of tea that have been uſed, or any other leaves in 
Imitation of tea, or ſhall mix or colour ſuch leaves of tea 
with terra japonica, ſugar, molaſies, clay, logwood, or other 
ingredients; or ſhall offer to ſale, or have in bis cuſtody, 
any ſuch leaves in imitation of tea, or any ſuch ſtained 
leaves of tea mixed with any ingredient, he {hall for every 
pound weight, forfeit 10/, | | 
Alſo by the 17 C. 3. c. 29. If any perſon, whether a Penalty by 17 
dealer in tea or not, thall dye or manufacture any floe- . 
leaves, liquorice- leaves, or the leaves of tea that have been 
uſed, or the leaves of any alh, elder, or other tree, ſhrub, 
or plant, in imitation of tea, or ſhall mix or colour any ſuch 
1 5 8 K 2 leaves 


leaves with terra japonica, copperas, ſugar, molaſſes, clay, 
logwood, or any other ingredients, or ſhall fell, or offer to 
ſale, or have in his cuſtody any ſuch leaves dyed or manu- 
factured, or dying or manufacturing, in imitation of tea, 
and ſhall be convicted thereof on the oath of one witneſs, 
before one juſtice, he ſhall forfeit 5/. for every pound of 
ſuch leaves ſo dyed, mixed, or manufactured ; on the non- 
payment of which, ſuch juſtice ſhall commit him to the 
common gaol, for any time not excecding twelve months, 
| ber leſs than fix, or till the penalty and charges ſhall be 
7 paid. /. 1. 5 . 
Penalty ſor And by the ſame ſtatute, /. 2. If any perſon ſhall have in 
having floc= his cuſtody any quantity (exceeding ſix pounds weight) of 
_—_ in polleſ- 1+ leaves, or the leaves, of aſh, elder, or ny other tree, 
; ſhrub, or plant, green or manufactured, and ſhall not prove, 
to the ſatisfaction of the juſtice before whom the matter 
ſhall be heard, that ſuch leaves were gathered with the con- 
ſent of the owner of the trees, ſhrubs, or plants, from 
which they were taken, and that they were gathered for 
ſome other uſe, and ſhall be convicted thereof by the oath of 
one witneſs. before one juſtice, he ſhall, for every pound 
of ſuch green or manufactured leaves fo found in his cuſtody, 
forfeit 5/; on non-payment whereof the juſtice ſhall commit 
him to the common gaol for any time not exceeding twelve 
months, nor leſs than fix, or till the penalty and charges 
ſhall be paid. 
If any exciſe officer or other perſon ſhall have cauſe to 
ſuſpeCt that any ſuch leaves dyed or manufactured, or inten- 
ded ſo to be dyed or manufactured, ſhall be concealed or 
lodged in any place; in ſuch caſe, on oath made before a 
juſtice, ſtating the ground of his ſuſpicion, the juſtice may, if 
88 it reaſonable, by his warrant, authorize ſuch officer 
or other perſon, by day or night, (if in the nigbt, then in 
the preſence of a conſtable) to enter ſuch place, and to 
ſeize and carry away as forfeited all ſuch leaves, together 
with all the waggons, carts, boxes, bags, tubs, or other 
veſſels or package containing the ſame: and ſuch juſtice, 
or any other juſtice where ſuch ſeizure ſhall be made, ſhall, 
on proof of the premiſes, by the oath of one witneſs, by his 
warrant, order the leaves ſo ſeized to be carried to ſome 
convenient place, and there to be burned or otherwiſe de- 
ſroyed ; and ſhall order the ſaid waggons, carts, boxes, 
bags, tubs, or other veſſels or package containing the ſame, 
to be forthwith ſold, and the money ariſing by ſuch ſale, 
- after deducting the charges of ſeizure and fale, and of the 
burning or otherwiſe deſtroying the leaves, to be paid, half 


* 


to 
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to the informer and half to the poor: and if any perſon 


ſhall obſtruct ſuch officer, he ſhall forfeit 50/1. on conviction 
by the oath of one witneſs before one juſtice; and on 


| 8 the juſtice ſnall eommit him to the common 
0 


7 r any time not exceeding twelve months nor 
leſs than fix, or until the penalty and charges ſhall be 
paid. //. 3. | | „ 

F But no ſuch green and unmanufactured leaves ſhall be 
burned or otherwiſe deſtroyed, if the owner thereof ſhall, 
within twenty-four hours after ſeizure, prove to the ſatiſ- 
faction of the juſtice, that they were gathered with conſent 
of the owner of the trees, ſhrubs, or plants, and that they 
were gathered for ſome other uſe ; in which caſe the ſaid 


leaves, carriages, and package, ſhall by order of ſuch juſtice 


be reſtored. /. 4 


And ſuch leaves ſhall be deemed in the cuſtody of the | 


occupier of the houſe where they ſhall be found, and ſuch 


occupier ſhall be liable to all the penalties ” this act in- 


flicted on perſons having ſuch leaves in poſſeſſion, if it ſhall 
be proved that ſuch leaves were lodged there with the privity 
or conſent of the ſaid occupier. /. 5. | 

The ſaid forfeitures ſhall be thus diſtributed ; half to the 
informer, and half to the poor of the pariſh where the of- 
fence ſhall be commited ; in which caſe, nevertheleſs, an 


| inhabitant may be a witneſs, notwithſtanding his being in- 


tereſted. /..6, 7. 


Ihe conviction ſhall be written on parchment or paper, Form of con- 
in this or the like form: © Be it remembered, that on the viction. 


1 day of in the year A. O. was 
« upon complaint of A. I. convicted before mr, one of the 
< juſtices f the peace for in purſuance of an att paſſed 


in the ſeventeenth year of the reign of his majeſiy king 
George the third, fer [Here ſet forth the offence] Given 


« under my hand and ſeal the day and year above written,” 
And ſhall be certified by the juſtice to the next ſeſſions; 


and ſhall not be quaſhed for want of form, nor removed 


F4 certibrari into his majeſty's court of King's Bench. 


; By the 9 G. 2. c. 35. /. 23. If any perſon ſhall offer tea Penalty ſor of- 


to ſale, not having a permit; or if any pedlar, or other 


fcring tea to 
ſale without a 


trader going from town to town, or to other men's houſes, permit. 


and trading either on foot, or with any horſe or other cattle, 


ar otherwiſe, ſhall offer any ſuch tea to ſale, though he have 


a permit; the perſon to whom it is offered to ſale may 
ſeize and detain it, and carry it to the next warehouſe be- 


longing to the cuſtoms or exciſe, and bring the perſon before 
| | + HE a juſtice 
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a juſtice to be by him committed to priſon, and be proſecuted 
for the penalties incurred for ſuch offence ; and ſuch tea 
ma be proſecuted in the name of the perſon who ſeized it, 
in li 


ke manner as if it had been ſeized by an officer. 
For the better diſtinguiſhing the ſpecies of tea to be con- 


Giltiaguiſhed 25 tained in a permit, all dealers in tea who ſhall receive into 


black and greer, 


. 


their cuſtody any bohea, congo, ſouchong, or Pekoe tea, 
ſhall mark every caniſter, bag, jar, tub, box, caſk, or othe 

package containing the fame, with the word Black; wh | 
ſhall mark every caniſter, bag, or other package, which. 
ſhail contain any other kind of tea, not being bohea, congo, 
fouchong, or Pekoe tea, with the word Green. And, to 
avoid all doubts concerning the ſaid two kinds of tea, diſtin- 
guiſhed by the names of Black tea, and Green tea, it is 


hereby declared, that by the term Black tea is meant all 


ſuch teas as are commonly known by the name of bohea, 
congo, ſouchong, or Pekoe tea; and that by the term Green 
teu is meant all teas not being ſuch bohea, congo, ſouchong, 
or Pekoe tea: and the permit granted by ſuch officer ſhall 


- diſtinguiſh the ſame accordingly. 12 G. 3. c. 46. /. 1, 


Oſſicers to keep 


" ſeparate ac- 


. | 
And by the ſame ſtatute /. 3. The officer of exciſe who 
ſhall take an account of the ſtock of tea at the warehouſes, 


* 


counts of vlack ſtorehoufes, ſhops, cellars, or other places of perſons being 


Aud green tea. 


dealers in tea, ſhall keep a ſeparate account of the black 
tea and green tea; and if he ſhall find any increaſe of either 
in the cuſtody of any ſuch dealer, the fame ſhall be taken to 


be made by tea for which no duty has been paid, and pri- 


vately brought in without a permit: and ſo much of either 
* 8 | P 


of the ſaid forts as ſball be found to be fo increaſed, ſhal] 
be forfcited and ſeized by the officer, unleſs the owner ſhall 
make it appear, that the increaſe was made by tea brought 
in _ a permit, or certificate of the payment of the duties 
thereof. Dr de | 


Dealers to keep And all dealers in tea ſhall, in their accounts, diſtinguiſh 


an accuunt. 


particularly the reſpective quantities of each of the ſaid forts 


pf black tea and green tea by them conſumed, retailed, or 


_ fold on each day, on pain of 100/. 12 C. 3. c. 46. % 4+ 


The commiſſioners, if they think fit, may cauſe ſuch 
ſeized tea as cannot be fold for 5s. a pound, to be burnt, 
or otherwiſe deſtroyed, and the perſon who ſhall have made 


ſeizure of it, to be rewarded as they ſhall think proper, not 


OY 15. 6d. for each pound of ſuch tea. 12. G. c. 

28. * 1. a ; | | 
No drawback ſhall be allowed on tea exported ; ſaving 
that it may be exported to Ireland, or the Briti/h planta- 
| tations 
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tations in America, without paying the inland duties. 18 
G. 2. c. 26. 21 G. 2. c. 14. 2 . # 
And by the 17 G. 3. c. 27. The whole duties on impor- 
tation ſhall be drawn back for all teas exported to Ireland. 
By the 5 G. 3. c. 43: / 34. No coffee ſhall be im- Importation of 
ported, otherwiſe than in caſk, cheſt, caſe, bag, or other ec. 
package, which ſhall! contain 112 ſh. at the leaſt, to be 
ſtowed openly in the hold; on pain of forfeiting the ſame, 
together with the 8 * 
Where any veſſel coming from foreign parts, and having Ships hovering 
on board twenty pounds of coffee, ſhall be found at anchor, nu. the cya 
or hovering within two leagues of the ſhore ; or ſhall be s £94 
diſcovered to have been within the limits of any port, and 
not proceeding on her voyage, wind and weather per- 
mitting ; all ſuch coffee, together with the package, or the 
value thereof, ſhall be 1 whether bulk ſhall have | 
been broken or not; and the veſſel, with her tackle and J 
furniture, ſhall be alſo forfeited, provided ſuch. veſſel does 
not exceed the burthen of 50 tons. 5 C. 3. c. 43. 
And by 11 G. c. 30. /- 9. No perſon ſhall mix with Coſſee to be 
coffee, to increaſe the weight, any butter, greaſe, water, N 
or other materials, on pain of 100/. and if any dealer ſhall 
e buy or ſell any coffee ſo mixed, he ſhall forfeit 
100“. 
The commiſſioners may appoint houſes and proper ma- Commiſſioners 
terials for roaſting of * e and officers to attend *2 P20" t 
them, and one perſon at each houſe well ikilled in roaſting 
of coffee; to which all perſons may reſort to have their 
coffee-berries roaſted, bringing a certificate from an officer 
that the duties have been paid, or that it has been con- 
demned as forfeited ; and for the roaſting of ſuch coffee 
ſhall be paid 85. an hundred weight. 10 C. c. 10. / 31. 
And during the continuance of ſuch roaſting houſes, no 
coffee berries ſhall be roaſted, burned, or dried, but in one 
ſuch houſe ; on pain of forfeiting the ſame, and 55. a pound. 
10 G c. 10. /. 33. r | 
But by the ſame ſtatute, /; 32. The ſellers and dealers D-alers may 
may, if they think proper, ſend their own roaſters ; who w—_— 4 
ſhall 0 permitted to roaſt the ſame, paying 35. a hundred 
weight. 
If any officer or roaſter ſhall negle& or refuſe to attend 
at ſuch houſe, he ſhall for the firſt offence forfeit 10. 
and for the ſecond 200. and be rendered incapable of hold- 
OR * office in the revenue. 14. /. 34. 


— 


houſes for roalt-. 
ing coftee. 


o chocolate ready made, or cocoa paſte, ſhall be import n r cb 
| ed, on pain of forfeiting the ſame and double value, together © + 
with the bags, caſks, and other package. 10 G. c. 10. /. 2. 
;  Hhz4 At. 
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Importation of And by the 4 C. 2. c. 14. / 12. If any perſon ſhall im- 
cocoa nut ſhells. port any cocoa nut ſhells or huſks, without the nuts, the 
officers of the cuſtoms, exciſe, or inland duties, may ſeize 
them, with the bags, boxes, and package; and after con- 
demnation they ſhall be deſtroyed, or otherwiſe diſpoſed of, 
as the commifhoners, or three of them, ſhall appoint ; and 
they may reward ſuch officer at their diſcretion, ſo as not 

to exceed 20s, a hundred weight, _ | | 
Taking cocoa No cocoa nuts ſhall be taken out of the warehouſe, but 
nuts out ot the upon payment of the inland duties: that is to fay, the pro- 
Ache de, ome Prietor, Within the bills, ſhall make entry with the collector 
conſumption or there, of the quantity he intends to take out, and pay the 
exportation, duty; and elſewhere, ſhall make entry at the next exciſe- 
office, and pay the duty. And on producing a certificate 
2 by ſuch collector (certifying that he has received the 
inland duty) to the warchouſe-keeper, he ſhall deliver out the 
quantity mentioned in the certificate, and give a permit to 
accompany the cocoa nuts fo delivered out, which ſhall-alſo 
be ſigned by the officer attending the warehouſe, to prevent 

the ſeizing thereof; and the garble of all ſuch cocoa nuts, 
when garbled and ſecured in the warehouſe, ſhall by order 
of the commiſſioners of exciſe be removed out of the 
warehoufe, by the officers attending the ſame, and forthwith 
burned or otherwiſe deſtroyed. 21 G. 3. c. 55.0 IO, II. 
And the cocoa nuts for which the duty has been paid, 
or the chocolate made of them, may be exported, on ſe- 
curity given that they ſhall not be relanded. And on oath 
made by the exporter that the duties have been paid, the 
exciſe officer at the port of exportaion ſhall 'give a certi- 
ficate of the quantity, and that the ſame was ſkirped in his- 
preſence, and that ſuch ſecuriy has been given; whereupon 
the collector of exciſe of that diſtrict That pay back four 
fifths of the ſaid inland duty. /. 12—15, 

Regulatiorsin . And by the 27 G. 3. c. 13. Every perſon who has = 

the exportation all the duties for any of the ſaid commodities, or who ſhall 
| be the owner thereof, may export the ſame” on the terms 
following, {viz.) giving twelve hours notice within the 
limits of the chief office, elſewhere twenty-four hours, of 
his intention to pack up the ſame, and of the time and 
place, to the officer of exciſe, who ſhall attend and fee the 
ſame packed up; and ſuch officer ſhall ſecure the ſame with 
ſuch ſeal or mark, and in ſuch manner as the commiſſioners 
ſhall direct; and any perſon who ſhall open ſuch package, 
or wilfully deſtroy or deface ſuch ſeal or mark, ſhall forfeit 

. 

If ſuch perſon ſhall not begin to pack up ſuch goods at 


F 
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time mentioned in ſuch notice, or within one hour, ſuch 
notice ſhall be void, and he ſhall be obliged to give a freſh 
notice. Id. ſ. 13. | 2 5 
But if, after the ſhipping any ſuch goods, and bond given g..1,uing. 
to obtain a drawback of the duties, the faid goods or ny 
part thereof ſhall be relanded, or put into any other veſſel, 
(ſhipwreck or other unavoidable accident excepted), then, 
over and above the penalty of ſuch bond, the ſaid goods, or 
the value thereof, ſhall be forfeited, and may be ſeized by 
any officer of exciſe or cuſtoms. Id. /. 15. | | 
And by the 10 G. c. 10. / 34. No ſeller or dealer Limitation of 
ſhall receive out of the warehouſe leſs than one hundred quantity to be 
weight, of each ſort at one time, except where die impor- ue r 
tation and delivering in ſhall be in leſs quantities, or where 
the ſame ſhall be ſold in lots or parcels leſs than a hundred 
weight. | 4 | 82 LM 
And by the ſame ſtatute, /. 29. The warehouſe-keeper and Warehouſe- 
officer appointed by the commiſſioners of the inland duties . | 
ſhall each keep a book, wherein they ſhall enter an account account in a 
of all coffee, tea, and cocoa nuts brought into and carried book. 
out of the warehouſe, and the day and time when and how | 
much was delivered for home conſumption, and how much 
for exportation, with the names of thoſe for whom it was 
delivered out; and ſhall every fix weeks, or oftener if re- 
quired, tranſmit an account thereof in writing and on oath 
to the reſpective commiſſioners, ſtating how much is re- 
maining in the warehouſe : and ſuch commiſſioners ſhall in 
one month appoint a perſon to inſpect the books and ware- 
houſes, and examine the accounts; and if it ſhall appear 
that any was otherwiſe delivered out, or before payment of 
the duties on ſuch coffee and tea as were fold + for home 
conſumption, or giving fecurity for what was delivered for 
exportation, the warehouſe-keeper and officer reſpectively 
offending ſhall forfeit 100/. and be rendered iicapable of 
holding any publick office. | 835 | 
Damaged coffee and cocoa nuts having frequently been Damaged coffee 
imported and fold for ſalvage, or on other accounts, and af- or cocoa nuts, 
terwards taken by dealers into their ſtocks, whereby great 
frauds have been committed; it is therefore enacted, that 
no damaged coffee, which cannot be ſold for 15. 6/4. a 
pound, nor cocoa nuts for 18. a pound, ſhall be fold on any 
account to be conſumed in this kingdom, but ſhall be ſe- 
cured in warehouſes, and not taken out till ſecurity be 
given for the exportation thereof. 21 C. 3. c. 55. / 17. 
By the 10 G. c. 10. / 17. The maker of chocolate, if When to make 


within the bills, ſhall weekly, and elſewhere every fix weeks, entry of choco- 
| | make colate. 
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| entry in writing at the next office, of all chocolate made b 
him within that time, ſetting forth the weight thereof, on 
pain of 50. Which entry ſhall be upon the oath of the 
maker, or his chief workman, according to the beſt of bis 
knowledge and belief, to be adminiſtered within the bills by 
ſuch officers as the commiſſioners ſhall appoint, and elſe- 
where by the collectors and ſuperviſors. Eut no perſon 
{hail be obliged to go further to make entry than the next 
market town. | 


When duties And he ſhall in one week within the bills, and elſewhere 
arc, to be in ſix weeks after entry, pay and clear off the duties, on 


cleared off. pain of 50%. beſides the duty; and, after default in payment, 
he ſhall not ſe] or deliver any out till the duty is paid, on 

5 ain of treble value, Id. /. 18. (REG 3 
Chocolate to be And he fhall, at the time and place of entry, produce the 
ſtampedor fame ſo made, on pain of 205. for every pound not pro- 
mares. duced ; and ſuch chocolate ſha}l be tied up with thread in 
papers bf one pound, half a pound, or a quarter of a pound 
each, and not more or leſs ; and the ſame ſhall be marked 

| or ſtamped by the officers. 32 G. 2. c. 10. /. 16. 

Penalty for ſel- And every perſon who ſhall fell chocolate in any leſs 
ing chocolate. quantity than a quarter of a pound, or ſhall ſell or deliver 
* any not duly marked or ſtamped, or not incloſed and tied 
up with the identical piece of thread directed to be uſed in 
tving up the ſame before it was ſtamped, or ſhall ſell or de- 
liver any, whereof the thread and ſtamped label incloſing it 

mall have been broken or opened, ſhall forfeit 20/, /. 17. 
Counterfciting Perſons counterfeiting ſuch ſtamp, or knowingly ſelling 
nfs. chocolate with a counterfeit ſtamp, or who ſhall on choco- 
late for which no entry has been made, nor the duties paid, 
fix any paper with the ſtamp on, ſhall forfeit 500/. and be 
committed to the next county gaol for twelve months. 

10 Ucn 1% hb 33 1 Go 1% 

Damaged cho- If any ſtamped chocolate ſhould happen to be damaged, 
colate. the owner may open it in the preſence of an officer, deliver 
the ſtamps to the officer, work it over again with freſh 
cocoa nuts, and have it re- ſtamped, paying duty for what is 

added. 11 G. c. 30. /. 14. | WM 

But by the 11 C. c. 30. /. 15. On re-werking chocolate, 
proof ſhall be made that the duties for the cocoa nuts of 
which it was made, and for thoſe which are added, have 
been paid, and the chocolate entered ; and ſuch proof ſhall 
be made before the commiſſioners within the bills, and be- 
| fore two juſtices elſewhere. . | 
Checolate may If any perſon intending to make chocolate for his, own 


be made in pri- family, and not for ſale, ſhall give notice th; reof in writing 
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to the officer of the diviſion, three days before he begins to 
make, and ſpecify, in ſuch notice, the quantity of cocoa nuts 
deſigned to be made into chocolate, the name of the perſon 
to be employed in the making, and the place where; in 
ſuch caſe the officer ſhal give a permiſſion under his hand for 
making the ſame, and the place ſhall not be liable in reſpect 
| — to be ſurveyed. '' 10 G. c. 10. %. 34. 
And the perſon for whom it is made ſhall, in three days 
after finiſhing, make entry on oath with the officer, of the 


whole quantity then made by virtue of ſuch permit, and 


bring the ſame wrapped up as before, to have it ſtamped, 


475 


and ſhall pay the duty; and, in default thereof, ſhall forfeit 


the ſame, and treble value. /. 24. | 
And no perſon ſhall be permitted to make into chocolate, 


for his own private uſe, leſs than half a hundred weight of 


cocoa nuts at a time. /. 25. 


By the 11 G. c. 30. / 1. The exciſe officers may go on Officers _ 


board any ſhips, and ſearch, as the officers of cuſtoms may 
do, for coffee, tea, cocoa nuts, chocolate, and cocoa paſte, 


On board and 


ſearch for cof- 
fee, tea, cocoa 


and ſeize all ſuch as ſhall be forfeited, or ſhall be unſhipped nuts, and cho- 


without entry and payment of duties, with the boxes, bags, colate. 


and other package. 


And by the 10 (fe ho 26. and 5 G. 3. Co 43. h 35. Coffee, tea, and 


cocoa nuts to 
be entered and 


The importer of any coffee, tea, or cocoa nuts, within 
thirty days after the maſter or purſer ſhall have, or ought 
to have made entry at the cuſtom-houſe, of the burthen, 
contents, and lading of the veſſel, thall make due entry of 
the ſaid coffee, tea, or cocoa-nuts, with an officer of exciſe 


to be appointed by the commiſſioners for that purpoſe; and 


the ſame, on paying or ſecuring the duties, inall be landed 
and put into a warehouſe, to be provided at the charge of 
the importer, and approved by the commiſſioners of the 
cuſtoms. | > Wh To | | 


And if any perſon ſhall import any coffee, tea, or cocoa Imported witl.. 


wuarehouſed. 


nuts, without entry at the cuſtom-houſe, and bringing the out entry. 


ſame into the warehouſe, ſuch coffee, tea, or cocoa ſhall be 
deemed clandeſtinely run, and may be ſeized by any officer 
of the cuſtoms or inland duties ; and the ſame ſhall be for- 
feited, together with the package, horſes, carts, and car- 
riages. 10 G. c. 10. /. 27. 7 2 
And by the 5 G. 3. c. 43. / 35. If any perſon ſhall neg- 
lect or refuſe to make ſuch entry with the officer of exciſe, 
or to jand the ſame as above directed; all ſuch coffee, tea, 
and Cocoa nuts, ſhall be forfeited, with the package in Which 
it ſhall be contained on board ſuch veſſel, belonging to ſuch 
| TIF imp orter 
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importer ſo negleRing or refuſing ; which may be ſeized by 
any officer of exciſe, | "Ir 
But this ſhall not extend to any coffee or tea imported 
dy the Ea/? India company, /. 36: 
Owner and of- And the owner of ſuch goods, and the officer for the in- 


er to have each land duties (to be appointed by the commiſſioners of the 
 lockandkey. £44 duties) {hall have each a lock and key; and the ownex 


may in the preſence of the faid officer, and of the warehouſe- 
keeper to be appointed by the commiſſioners of the cuf- 
toms) view, garble, and ſort ſuch goods, to make them 
merchantable, and receive them out in the manner here- 
after mentioned. 10 C. c. 10. /. 26, 29, 30. 

Taking ont of That is to fay, If the coffee or tea be intended to be 
the — taken out for home conſumption, the proprietor, within the 
for home con. bills, hall make entry with the receiver or collector in 
; Lenden, of the quantity he intends to take out of the ware- 
houſe, and pay down the duty; and elſewhere he ſhall make 
entry at the next office, and pay the duties to the collector ; 
and on producing a certificate ſigned by ſuch collector or 
receiver (certifying that he has r the duty) to the 
warehouie-keeper, he ſhall deliver out ſo much as is men- 
tioned in the certificate, and give a permit to accompany 
ſuch coffee. or tea, which ſhall alſo be ſigned by an officer 
attending the warehouſe, to prevent the ſeizing thereof. 
10 G. r. 10. . 16. | 

Taking out of If the coffee or tea be intended to be taken out for ex- 
the warchovſe portation, they ſhall be delivered, on ſecurity given that they 
3 _ thall be expo: ted, and not re- landed; which ſecurity ſhall be 
* diſcharged, on à certificate under the common ſeal of the 
chief magiſtrate in any place beyond the ſeas, or under the 
hands and ſeals of two known Britiſh merchants there, that 
the ſame were there landed, or on proof by credible perſons 
that they were taken by enemies, or periſhed in the ſeas. 

10 C. c. 10. /. 26. ä 

Allowance ts If an officer of exciſe ſhall have ſeized, as forfeited, any 
the officer who coffee, chocolate, cocoa nuts, or cocoa paſte, the com- 


+ Thall ſeize. miſſioners ſhall allow him one third of the clear ſum that 


ſhall ariſe from the ſale thereof after condemnation. Pro- 
_ vided, that if at public ſale the ſame be not fold for 15. a 
a pound, the ſame ſhall not be fold, but ſhall be burned or 
otherwiſe deſtroyed ; and the officer ſhall be rewarded at 
the diſcretion of the commiſſioners, not exceeding 64. for 


each pound ſo burned or deſtroyed. 21 C. 3. c. 55. /. 29, 


Notice to be But by the 12 G. . 28. / 6. No officer of the cuſtoms, 


ien by the of- or other perſon, ſhall be intitled to a reward for any ſeizure 


er icizing. of the ſaid goods, unleſs he ſhall give notice of the ſeizure 
. | to 


Coftee, Tea, &. 477 
to the next officer of exciſe, or ſuperviſor, in forty-eight 
hours ; who, on ſuch notice, ſhall take an account of the 
ſpecies and quantity; nor-ſhall the goods be removed with- 
out a permit from ſuch officer of exciſe, on pain of re- 
ſeiſure. | 8 | 
By the 11 C. c. 30. Every perſon who ſhall keep a pub- Who are deal- 
lic houſe, ſhop, cellar, or warehouſe, for ſelling of brandy „ 
or other ſpiriruous liquors, and ſhall have in his cuſtody or e 

oſſe ſſion any coffee, tea, chocolate, or cocoa nuts, above 
* pounds weight, ſhall be deemed a dealer in the ſaid com- 
modities. | 4 Io | 

And by the 21 C. 3. If an officer of exciſe ſhall find any penalty for 

increaſe in the ſtock of a dealer, over and above what he fraudulcntly in- 
found in his laſt ſurvey, ſuch increaſe ſhall be deemed to be rei-‘ Rock. 
made by a commodity for which no duty has been paid; 

and ſo much of ſuch ſtock as ſhall be found to be fo in- 
creaſed, ſhall be forfeited, and the perſon, in whoſe ſtock the 
increaſe ſhall be (ound, ſhall alſo forfeit 20/. | ET 

By the 15 G. 2. c. 11. No perſon ſhall be permitted to Licence for re- 
ſell or retail any coffee, chocolate, ſherbet, or tca, without tailing coffee, 
licence firſt had, by order of the general ſeſſions of the org 
peace, in the reſpective counties (certificate being firſt 
| ſhewn that he has given good ſecurity for payment of the + 
duties to the king), or from the chief magiſtrate of the place 
in whoſe jurl{diction he ſhall inhabit :- and no licence ſhall 
be granted to any retailer till ſuch y_ ſhall be given, 
by recognizance or otherwiſe ; for which licence, recogni- 
zance, and ſecurity, 124. ſhall be given, and no more, for 
the payment of the exciſe : and every perſon. who {hall ſell, 
without ſuch licence and ſecurity, ſhall forfeit 5/. a month. 

And by the 20 G. 3. c. 35. No perſon ſhall deal in or ſell 
any coffee, tea, or chocolate, without firſt taking out a li- 
cence for that purpoſe ; for which he ſhall pay 55. To be 
granted, if within the limits of the chief office of exciſe in 
London, under the hands and ſeals of two commiſſioners, or 
of ſuch perſons as they ſhall appoint ; elſewhere, under the 
hands and ſeals of the collectors and ſuperviſors of exciſe re- 
ſpectively. Such licence to be renewed annually, ten days 
at leaſt before the expiration of the former. And any per- 
ſon who thall trade in or ſell any coffee, tea, or chocolate, 
without ſuch licence, ſhall forfeit 20/. 

By the 10 G. c. 10. /. 10. Every druggiſt, grocer, Houſesof manu- 
chandler, coffee-houſe keeper, chocolate-houſe keeper, and ficturing and 
other perſon ſelling or dealing in coffee, tea, and cocoa nuts, 3 be en- 
or making or ſelling chocolate, either by wholeſale or retail, © 
ſhall; before he takes any of the ſaid goods into his poſſeſ- 
ſion, make entry in writing of all ſtorchouſes, ſhops, rooms, 

| RE and 
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Not ĩce to be 
over the door. 
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and other places intended to be uſed by him, at the office 
for the diviſion, on pain of forfeiting 2000. and the faid 
goods ſound therein, with the caniſters, bags, veſſels, and 
other package. N 

And by the 18 C. 2. c. 26. No entry of any ſhop, ware- 
houſe, room, or utenſil for cre on any trades aforeſaid, - 
ſhall be deemed a legal entry, unleſs made in the name of 
the real owner of, and trader in, ſuch ſhop ; and the perſon 
who acts as viſible owner of ſuch place, or principal mana- 

r in ſuch trade, ſhall be deemed the real owner and trader, 


* 


and liable for any ſtock found there, or for not making en- 


tries, or other offences. /. 8. | 
None of the ſaid goods ſhall be offered to ſale but in 
places entered, or in a warehouſe to be approved of by the 
commiſſioners; on pain of forfeiting the ſame, and alſo, 10/. 
IO G. c. 10. /. 14. 12 C. 3. c. 46. / 6. 
By the 19 G. 3. c. 69. Every druggiſt, grocer, chandler, 
coffee-houſe keeper, chocolate-houſe keeper, and every other 
perſon ſelling or dealing in coffee, tea, cocoa nuts, or choco- 
late, ſhall cauſe to be painted or written in large legible cha- 
raters, over the door of each place, the words dealer in cef- 
ce, tea, cocoa nuts, or chocolate; on pain of 2007. | 
And by the ſame ſtatute, /. 19, 20. If any dealer in tea, 
coffee, cocoa nuts, or chocolate, ſhall buy any of the ſaid 
goods of any perſon, not having the words aforeſaid painted 
over the door of his ſhop or other place, he ſhall forfeit 
100/. Provided, that ſach dealer ſhall not be ſubject to 
ſuch penalty, by reaſon of any purchaſe or transfer of any 
tea, coffee, or cocoa nuts, whilſt they remain in the ware- 


- houſes according to the act of 10 G. c. 10. nor by reaſon 


of any purchaſe at any ſale of the Ea/? India company; or 
of the commiſſioners of the cuſtoms or exciſe ; or ſold for 
the benefit of the inſurers or proprietors to defray the 
charges of ſalvage; nor by reaſon of any firſt purchaſe of 


any prize teas. | 
And it any perſon, except fuch as have made due entry 


at the exciſe- office of their ſeveral places for keeping any of 
the ſaid goods, ſhall paint over his door the words aforeſaid, 


he ſhall: forfeit 50/. over and above the penalties for ſelling 
or dealing without entry. /. 21. 


And if any perſon, not being ſuch dealer, ſhall buy any of 


the ſaid goods (except as before excepted) not having the 


aforementioned words painted over his door, he ſhall forfeit 


100. and if the ſeller ſhall, within twenty days, and before any 


information has been lodged againſt him, inform in the 
dupyer, 
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buyer, he ſhall be diſcharged from all penalties to which he oo 


mi aht be liable for ſuch his own offence. / 22. 

the 10 G. c. 10. /. 11. No coffee, tea, cocoa nuts, or Notice of bring- 
chocolate, ſhall be brought into any ſuch ſhop or other place, g in. 
without firſt giving notice thereof to the officer of the diviſion, 


And leaving with him a certificate ſigned by the officer of the 


diviſion from whence they were brought, that the duties on 
| ſuch articles reſpeRively have been paid, or that they have 
been condemned as forteited ; and in caſe of bringing in of 
cocoa nuts, that they have been entered with the officers of 
the cuſtoms, or were condemned as forfeited, and ex- 
preſſing the quantity and quality, and where the duties were 
paid, or at what port the cuſtoms and duties were paid for 
the cocoa nuts, or were condemned; on pain of forfeiting 
the ſame and treble value, with the caniſters, bags, and 
other package. 1 85 
And where any ſuch articles ſhall be fold in the ſaid en- Permit when 
tered places, above the weight of lb. the officer, on re- _ _—_ 
queſt of the ſeller, ſhall give the buyer a certificate ſigned 
by him, expreſſing the quantity, and the names of the buyer 
and ſeller, and that the duties have been paid, or that the 
cocoa nuts have been entered with the officers of the cuſ- 
toms, or that they have been condemned as forfeited ; which 
Tertificate ſhall be left with the officer of the diviſion to 
which the ſame is intended to be carried, to prevent the 
ſeizing thereof. 10 G. c. 10. /. 15. e 
The officers ſhall, at all times by day, be permitted to ogicers may 
enter all warehouſes, ſhops, and other places, and by enter and ſur- 
weighing, gauging, or otherwiſe, to take an account of the e. 
ny and forts: in the weighing of which the owner 
all be aſſiſting, and keep juſt weights and ſcales, on pain 
of 100/. 10 G. e. 10. /. 12. 10 G. 3. c. 44. /. 1. 5 
Alſo if any officer ſhall have cauſe to ſuſpect that any He may ſearch 
ſuch goods ſhall be concealed, if within the bills, then on for goods con- 
oath made before two commiſſioners, or elſewhere before © 
one or more juſtices, ſetting forth the ground of his 
| ſuſpicion, they may by warrant authoriſe ſuch officer by day 
or night, but if in the night in the preſence of a e 
to enter the place ſuſpected, and ſeize and carry away the 
ſame (if found) as forfeited, together with the bags, ca- 
niſters, and other package; and any perſon who ſhall ob- 
ſtruct ſuch officer ſhall forfeit 1o0. 10 G. c. 10. . 1 \ | 
Any ſeller or dealer who ſhall conceal any ſuch goods, penalty for con- 
ſhall forfeit the ſame and treble value, with the caniſters, ccaling tuch 
bags, and other package; and any perſon who ſhall obſtruct goods. 
the officer in ſeizing ſuch goods, by virtue of this or any * ; 
: other 
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other act, or after ſeizure ſhall endeavour to reſcue the 
ſame, or break or damage the veſſels or package, ſhall for. 
feit 501. Id. ſ. 30, 40. 1 8 

And by the a1 G. c. 30. it is enacted, That two commiſ- 
ſioners, or any juſtice of the peace, on complaint by an of- 
ficer on oath, —— abe any dealer not to have made 
true entries, ſtating in ſuch oath, the cauſes of his ſuſpicion, 
may ſummon ſuch ſuſpected perſon to appear with his 4 
a examine him on oath reſpecting the truth of his entry ; 
and, on his refuſal or neglecting to appear, or to make ſuch. 
oath, he ſhall forfeit 20/. /. 12. 

But if the /«/picior, though plau/ible, appears to be 1i//- 
founded, the officer who, by a falſe or miſiaten ſuggeſtion, 
obtains a warrant from two commiſſioners, or one or more 
juſtices, to enter a houſe or place ſuſpected, fuch officer 
mall perſonally anſwer for the injury. 1 his was adjudged 
in the caſe of Beftock againſt. Saunders and Others, T. 13. 
G. 3. Black/?. Rep. 912. Before De Grey, chief juſtice. 

But the officers of exciſe, preſuming too much on the 
countenance and protection of the commiſſioners, very fre- 
quently over- act their parts. The following very recent 
caſe will juſtify the obſervation : 

H. 30 G. 3. Cawthern v. Lowndes and Others. . This 
important cauſe, on which depended much of the liberty of 
the ſubject, and the ſafety of the fair honeſt trader, was de- 
termined before lord chief baron Eyre and a ſpecial jury, in 
his majeſty's court of Exchequer. The caſe was as follows: 
Mr. Cawthorn, a reputable tea-dealer in the Strand, being 
convicted by the commiſſioners of exciſe in the penalty of 
1001. for a trifling error of Alb. in near 1oolb. ſtock, a war- 
rant was ifſued for levying the ſame. The officers who 
were to execute it, not content with the ſimple exaction, 
(though hard enough in itſelf? inſiſted on remaining in the 
houſe of the plaintiff fourteen days, though ſerved with a 
legal notice to take property and quit poſſeſſion; they con- 
tinued, however, five days, ſtudying with ingenuity, during 
the whole time, to and oppreſs this unfortunate man, 
and at laſt took away ſtock to anſwer the penalty. Thus 
hurt in his private character, and injured in his public credit, 
he reſolved to truſt his cauſe to a jury of Eng/i/hmen. The 
counſel thought proper to withdraw that part cf the caſe 
which related to the penalty. Mr. ſerjeant Rooke, on the 
part of the plaintiff, opened the caſe with — clearneſs 
and judgment; at the ſame time allowing the neceſſity of 
exciſe, and reptobating the abuſes of its laws, and the dan- 
+ Sexons 
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gerous n they muſt have, to the happineſs of 
the individual, when carried to cruel exceſs The witneſſes 
for the plaintiff proved many aggravating circumſtances on 
the ſlide of the officers, that added to the breach of their 
duty: among the reſt, their threatening the plaintiit, unleſs 
he provided them with beds, to turn him out of his own, 
and their continuing five days in open defiance of the law. 
The attorney-general, (for the detendant) with his uſual 
mildneſs and humanity, endeavoured to mitigate their offence, 
and to prove, their remaining in the plaintiff's houſe was 
from motives of l:aity. Mr. ſergeant Reoke, however, in 
his reply, with much argument, combated this reaſoning, 
and at the concluſion of an animated ſpeech, which laſted 
ſome time, with expreſſive eloquence, called on the jury to ep 
between the exciſe-1;Jreer and Ube liberty of the ſubjze, The 
learned judge, with great impartiality, ſummed up the evi- 
dence, obſerving to the jury, that if they thought the exciſe 
officers had acted from motives of lenity, or from Ignorance 
in point of law, it muſt palliate in ſome degree their of- 
fence ; but if on tae contrary they had acted with cruelty, 
oppreſſion, and malice towards the plaintiff, they ought to 
ive ſuch damages as to preſerve, in future, the fair trader, 
and to leſſen the unjuſt power of exciſe officers. The jury 
withdrew, and after deliberating about twenty minutes, re- 
turned with a verdict for the plaintiff of 250/, S. 

By the 10 G. c. 10. None of the goods above-mentioned, Theſc goods are 
exceeding fix pounds weight, ſhall be carried from dne part e 0 an. 
of the kingdom to another, without a permit ſigned by an part to another 
othcer, ſpecitying the names and places of abode of the withouc a 
buyer and ſeller, and quality and ſpecies of the goods, and Pernu. 
that the duty has been paid, or the cocoa nuts entered as 
aforeſaid, or that they have been condemned as forfeited, on 
pain of forfeiting the ſame, with the caniſter, bags, or other 
package: and lach permit ſhall be left with the officer of 

the divition to which the ſame ſhall be carried, to prevent 
the ſeizure thereof; in which permit Hall be expreſſed the 
time for which it ſhall continue in force, 

And by the 11 G. c. 30. /. 10. If any perſon fhall take Not ſending the 
out a permit for removing Coffee, tea, or cocoa nuts, and ATR. 
thall not ſend away the goods within the time limited, nor Oe” 
return the permit, he ſhall forfeit treble value; and, if there 
ſhail not appear a ſufficient decreaſe made in the ſtock to 

_ anſwer the quantity in the permit, the officer may ſeize, 
as forteited, ſo much of the taid ſtock as will anſvrer the 
laid quantity in the permit. But no perſon ſhall receive a 
permit, without the direction in writing ot the perſon ( (or 

Vol 1. ũ = 1 


482 


Account to he 
kept of ſmall 


Co kee, Tea, &. 
his ſervant) from whoſe ſtock the goods are to be removed, 
on pain of 50/, and, in default of payment, he ſhall be im- 
priſoned three months. 5 | 

Alſo by the 10 C. c. 10. All fellers and dealers in any 


of the ſaid goods, and all makers of chocolate and coffee, or 
cho-olate-houſe keepers, who ſhall conſume the ſame in 


ſmall ee under ſix pounds, ſhall keep an account of 


all coffee, tea, chocolate, and cocoa nuts which they ſhall 
confume, and every night enter in a book an account of 
the groſs quantities retailed by them under ſix pounds; and 
ſhall keep another book in which they ſhall enter each parcel 
above ſix pounds, which they ſhall fell in each day, and 
which ſhall not be removed without a permit from the of- 
ficer, expreſſing the quantity and quality, the name of the 
ſeller and buyer, and where 1t is to be carried, and that the 
duties were paid, or the cocoa nuts entered, or that they 
were condemned as forfeited ; and ſuch books ſhall be pre- 
ſerved by the commiſhoners, and by them delivered on de- 
mand to fuch fellers and dealers: and when the books are 
filled up they ſhall be returned to the officer, upon oath of 
the truth of the entries; and the faid books ſhall from time 
to time lie open, and be peruſed by the officer; and if any 
ſuch ſeller or deater. ſhall omit his duty in regard to the 
ſaid books, he ſhall forteit 1007. . 35. 


But by the 12 C. c. 28. /. 29. No dealer in cocoa nuts 


Penaltics and 


 forfeitures how 


recovered. 


Proof to lic on 
the claimer. 


Sale after con- 
demnation. 


ſhall diſpoſe of leſs than 28 pounds at a time, and then ſhall 
enter in writing the name and place of abode of the perſon 
to whom ſold, and on demand thall produce ſuch account 
to the officer, on pain of 20/. for every pound of cocoa nuts 
otherwiſe diſpoſed of, and of 20/7. for default about the entry. 

And all the faid penaltics and forfeitures {except where 
herein othervriſe directed) ſhall be recovered and miti- 
gated as by the laws of exciſe, or in the courts at ei- 
minſter; half to the ule of the king, and half to the in- 
former. 10 C. c. 10. / 41. 11 G. c. 30. /. 39. 18 6. 
2 . . c. 1 3 . 

Alſo by the 12 C. c. 28. /. 33. The penalties and for- 
feitures on the ſaid act ſhall be recovered as by the laws 
of the cuſtoms or exciſe reſpectively. 

And. by the 10 G. c. 10. If an 


„ diſpute ſhall ariſe whe- 


- 


ther the duties have been paid, the proof ſhall lie on the 
claimer, and not on the officer. /. 28, | 

All tea and coffee ſeized in London, and condemned, the 
commiſſioners ſhall cauſe to be fold there; and, if ſeized 
elſewhere, they ſhall cauſe it, after condemnation, to be 
brought and fold in Landen. Or, after having been valued 


by 


Coin. var 483 
by ſworn valuers, the ſame may be ſold where the commiſ- 


ſioners think proper. 12 C. c. 28. / 1, 26. 

Finally, by the 18 G. 2. c. 26. All ſtock and utenſils 
found in the ſhops, warehouſes, or other places aforeſaid, 
ſhall be liable to the ſaid duties and forfeitures. /. 8. 


Sh en rm _— 


- Coin. 


T HIS term ſeems to have been derived from the. old 

=» French coigne, angulus, a corner becauſe, as lord Coke 
__ obſerves, in ancient times money was ſquare, with corners, as 
it is now in ſome countries to this day. 1 1%. 207. Coin 
is that metal, be it gold or filver, which receives an autho- 
rity by the prince's impreſs to be current; for as wax is not _ 
a ſeal without print, ſo metal is. not money without im- 
_ preſſion. Co. Litt. 207. | 8 


I. Gold and Silver Coin in general. 
II. Counterfeiting, diminiſhing, edging, filing, and ut- 
tering falſe Coin. 7, | | "= 
III. Bringing in falſe or light Money. 
V. Of Copper Money. 
V. Of Bullion. 


J. Gali and Silver Coin in general. 


The legitimation of money, and the giving it its deno- Denominated 
minated value, is one ſpecial part of the king's prerogative, luc of coin. 
1 H. H. 188. ” TIES | 
And the king, by proclamation, may legitimate foreign Foreign coin. 
coin, and make it current money of this kingdom, accord- 
oye the value impoſed by ſuch proclamation. 1 HF. HF. 192. 
t is therefore apparent that both Exgliſh money, coined 
by the king's authority, and foreign coin made current by 
proclamation, are within the denomination of lawful money 
of England. 1 Ius. 207. | | + 
But of this ſort there is none at preſent in England. Portugal coin. 
Portugal money was long taken by conſent, as approaching 
neareſt to our ſtandard, and correſponding with our diviſions 
of money into pounds and ſhillings; but no perſon was 
obliged to take it, and its currency is now abfolutely pro- 
hibited, 4 2 
Only gold or filver coin, and not braſs or copper, are Only gold and 
within this denomination. 1 Haw. e ee 
3 perly coin 
TH +. Au 
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Bank notes are 
money within 
anuuts” act, 17 
Cc 3. c. 26. 


Coin. 


And no perſon is 1 to take in payment any moncy 


which is not lawful metal, that is, of ſilver and gold. 2 1½/. 
577. Except for ſums under ſixpence. 1 H. H. 205: -- 
ut it has been recently decided, viz. in Hilary term 
of the preſent year 1790, that bank notes are money, and 
therefore a proper tender in payment; in the caſe of // Tig 
againſt Reeds AMingav obtained a rule to ſhew cauſe why 
the annuity deeds in this caſe ſhould not be delivered up to 
be cancelled, on the ground that the true conſideration was 
not ſet forth in the memorial: part of the conſideration was 
in moner, and the reſt in bank netes of the bank of England, 
whereas the whole coni:deration was deſcribed as money in 
the memorial. Eine now ſhewed cauſe, and ſaid that 
bank notes had always been conſidered as money; they are 
jo in the caſe of tenders. Lord Kenyon, Ch. J. Bank notes 
are conſidered as money to many purpoſes: it was fo held 
by lord Mansfield and the court, in Miller v. Race. A 
hurt, J. The annuity act was paſſed for the purpoſe of 
guarding againſt fictitious conſiderations : but it cannot be 
contended that the payment in this caſe is within the mif- 
chief which that ſtature intended to remedy. Bank notes 
are money to all intents, and in this inſtance were taken as 
ſuch. Buller, J. This court has never yet determined that 
a tender of bank notes 1s at all events a good tender : but if 


they have been offered, and no 2 has been made on 


that account, this court has conſidered it to be a good ten- 
der; and very properly ſo, for bank notes paſs in the world 
as caſh. In a caſe on the other ſide of the hall, the lord 
chancellor once ſuggeſted a doubt whether theſe kind of 
notes were money; but here we have always been inclined 
to conſider them as ſuch, though the queſtion has never 


yet been directly determined. By the couit: Rule diſ- 


Regulation of 


weights for coin. 


charged. Darf. and Eaſl. 3, 554. 

By the 14 G. 3. c. 92. it is enacted, That no other 
weight, than ſuch as ſhall be ſtamped or marked by the of- 
ficer appointed by his majeſty for that purpoſe, ſhall be ſuf- 
ficient in law for determining the weight of the gold and 
ſilver coin. And if any perſon ſhall counterfeit fuch ſtamp 
or mark, or knowingly ſell any weight with the impreſ- 
ſion of ſuch counterfeit ſtamp thereon ; or ſhall wilfull 


increaſe or a:miniſh any ſuch weight after it has been ſo 


ſtamped or marked; or uſe any ſuch weight in weighing the 

old and ſilver coin of this realm, knowing the fame to be 
10 increaſed or diminiſhed ; he ſhall, on conviction before 
two juſtices, forfeit any ſum not exceeding 500. half to the 


the king, and half to him who ſhall inform or ſuc ; and, in 


default 


Coin. — —_ 
default of payment, ſuch offender ſhall be committed to the 
common gaol or houſe of correction, for any time not ex- 
ceeding three months. | | Wi | 

In order to fix the value of money, the weight and fine- standard of 
neſs of the metal are to be taken into conſideration. When coin. | 
a given weight of gold and ſilver is of a given fineneſs, it is 
then of the true ſtandard, and called ſterling meta! ; and of 
this ſterling metal all the coin of the kingdom muſt be 
made by the ſtatute of the 25 Ed. 3. f. 5. c. 13. So that 
the king's prerogative ſeems not to extend to the debaſing 
or enhancing the value of the coin below or above the ſter- 


ling value. 1 Black/t. 278. 5 


It. Counterfeiting, diminiſhing, edging, filing, and utter- 
„mi ale Coin. . 


By the 25 Ed. 3. ,. 5. It is treaſon to counterfeit the Counterfeit 
coin of this realm. | Coin. 

And it is treaſon only to counterfeit it, whether the per- 
fon utter it or not. 3 Eff. 16. 1 Haw. 422. 

B y the 8 and 9 V. c. 26. If any perſon ſhall colour, Colouring, 
gild, or caſe over with gold or ſilver, or with any Wafh or gilding, ur 
materials producing the colour of gold or ſilver, any coin —_ 3 
teſembling any current coin of this kingdom, or any round : 
blanks of baſe metal, or 'of coarſe gold or coarſe Meer, of 
a fit ſize and figure to be coined into counterfeit milled mo- 
_ ney, reſembling _ of the gold or ſilver coin of this kingdom; 

or if any perſon all gild over any filver blanks of a fit 

fize and figure to be coined into pieces reſembling the cur- 

rent gold of this kingdom, he, his counſellors, procurers, 

aiders, and abettors, thall be guilty of high treaſon. /. 4. 
Proſecution to be commenced in three months. /. 9. 

And by the 15 and 16 G. c. 28. it is enacted, That if Altering ſilver 
any perſon ſhall waſh, gild, or colour any lawful or counter- or other coin to 
feit ſilver coin, called a ſhilling and ſixpence, or add to, or 3 or 
alter the impreſſion on any part thereof, or on either ſide, puincas. 
with intent to make ſuch ſhilling or fixpence reſemble a 
guinea or half guinea; or ſhall alter or colour halfpennies 
or farthings, with intent to make them reſemble a ſhilling 
or ſixpence, he, his counſellors, aiders, and abettors, {hall 
be guilty of high treaſon. Proſecution to be in fix months. 

If a perſon counterfeits, and another perſon (knowing h 
did fo) neither receives, maintains, nor abets him, but con- 
ceals his knowledge, this is miſpriſion of treaſon. 1 H. 
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Counterfeiting Alſo by x Mary, ſeſs. 2. c. 6. it is enacted, That if any 
— current perſon ſhall falſely forge and counterfeit. any ſuch kind of 
coin of gold and ſilver, as is not the proper coin of this 
realm, and ſhall be current therein by the king's conſent, he, 
his counſellors, procurers, aiders, and abettors, ſhall be 
guilty of high treaſon. | | 
Counterfeiting And by the 14 Elia. c. 3. If any perſon ſhall falſely forge 
forvign coin or counterfeit any ſuch kind of coin of gold or filver as is 
not cuzrent» not the proper coin of this realm, not permitted to be cur- 
rent within this realm; he, his procurers, aiders, and abet- 
tors, ſhall be guilty of miſpriſion of high treaſon. 
Clipping. a By the 5 Elz. C. 11. it is enacted, That clipping, waſh- 
— ing, rounding, or filing, for lucre or gain, any of the proper 
8 coin of this realm, or the dominions thereof, or of any other 
realm made current here by proclamation, ſhall be adjudged 
treaſon in the offenders, their counſellors, conſenters, and 
EF aiders. | Fa. 
— Dimipifhing. And by the 18 Elz. c. 1. If any perſon ſhall, for Jucre 
| or gain by any art, ways, or means, impair, diminith, falſify, 
ſcale, or lighten the proper coin of this realm, or any of the 
dominions thereof, or the coin of this realm allowed to be 
current, (when the offence was committed) by the king's 
proclaggation ; he, his counſellors, confenters, and aiders, 
ſhall bè guilty of treaſon. 7 
Edging, By the 8 and 9 W. c. 26. If any perſon (not employed 
in the Mint) ſnall mark on the edges any of the current 
coin of this kingdom, or if any perſon whatſoever ſhall mark 
on the edges any of the diminithed coin of this kingdom, or 
any counterfeit coin reſembling the coin of this kingdom, 
with letters or. grainings, or other marks or figures reſem- 
bling thoſe on the edges of money coined in the Mint; he, 
; his counſellors, procurers, aiders, and abettors, ſhall be 
guilty of high treaſon. | | | | 
Having clip- The better to prevent the clipping, diminiſhing, or im- 
up. mmm pairing, the [gold and ſilver] current coin, if any perſon 
„ ſhall buy or ſell, and knowingly have in his cuſtody or poſ- 
. ſeſſion, any clippings or filings of the current coin of this 
| kingdom, he ſhall forfeit the ſame and 5007; half to king, 
and half to the informer ; and ſhall be branded in the right 
_ with the lettet R, and be impriſoned till the 50o/, 
pad” | | | nt | 
But by the 1 Ann. ff. 1. c. 9. Proſecution is to be in ſix 
months. | | | 
Mixtures of By the 8 and 9 W. c. 26. . 6, 9. It is enacted, That if 
blanched cop- any perſon ſhall blanch copper for fale, or mix blanched cop- 
- _ — ogg per with ſilver, or knowingly buy, ſell, or offer to we ny 
| malleable 


— 


— 


— 


— 


eros. 
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malieable compoſition or mixture of metals or minerals, 


which ſhall be heavier than filver, and look, touch, and 
wear like ſtandard gold, but be manifeſt]|y worſe than ſtan- 


dard, he ſhall be guilty of felony, and ſuffer death as in 


caſe of felony. Proſecution to be in three months. 


467 


By the 7 & 8 W. c. 19. /. 4. If any preſs for coinage Having a coin- 
ſhall be found in the cuſtody or poſſeſſion of any perſon ex- 1 preſo iu 


cept the officers of the Mint), it ſhall be ſeized for the 
king's uſe; and every perſon in whoſe cuſtody ſuch pres 
ſhall be found, ſhall fete 500“; half to the king, and half 
to the informer. | : 1 55 


poſſcuion. 


And by the 8 & 9 M. c. 26. No perſon, unleſs he ſhall Punihment for 


making or 


be employed in the Mint, ſhall knowingly make or mend, ,,\*" ber- 
or begin or proceed to make or mend, or aſſiſt in the mak- ticular Hugle- 
ing or mending of any puncheon, counter-puncheon, matrix, enen in 


ſtamp, dye, pattern or mould, of ſteel, iron, filver or other 
metal, or of ſpaud, or fine founders earth, or ſand, or of any 
other materials whatſoever, in or upon which there ſhall be, 
or be made or impreſſed, or which will make or impreſs the 
figure, ſtamp, or reſemblance of both or either of the ſides or 
flats of any gold or filver coin, current within this kingdom; 
nor ſhall knowingly make or mend, or begin or proceed to 


make or mend, or aſſiſt in the making or mending of any 


edger or edging tool, inſtrument, or engine, not of common 
uſe in any trade, but contrived for making of money round 
the edges with letters, grainings, or other marks or figures 
reſembling thoſe on the edges of money coined in the Mint; 
nor any preſs for coinage ; nor any cutting engine for cut-- 
ting round blanks, by force of a ſcrew, out of flatted bars of 
gold, filver, or other metal; nor ſhall knowingly buy, ſell, 
or conceal, or without lawful authority or ſufhcient excuſe 


knowingly have in his cuſtody or poſſeſſion, any ſuch 


puncheon, counter-puncheon, matrix, ſtamp, dye, edger, 


cutting engine, or other tool or inſtrument before mention- 


ed; on pain that ſuch perſon, his counſellors, procurors, 
. aiders, and abettors, ſhall be guilty of high treaſon. /. 1. 
Proſecution to be in three months. . 9. £ 
But by the 1 Ann. fl. i. Cc. 9. / 2. The proſecution for 
offences by making or mending, or beginning or proceeding 


co make or mend any coining tool or inſtrument in the 


aboveſaid act prohibited, or by marking of money round the 
edges with letters or grainings, may be commenced at any 
time within ſix months. | | 

And by the 8 & 9 W. c. 26. If any perſon ſhall, without 
lawful authority, knowingly convey, or aſſiſt in conveying 
out of the Mint, any puncheon, counter-puncheon, matrix, 


dye, ſtamp, edger, preſs, or other tool, engine, or inſtrument 
x I i 4 | _ uſed 


CONULALY, 
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uſed for or about the coining of monies there, or any uſeful 


part of ſuch tool or inſtrument ; he, his counſellors, pro- 
curors, aiders, or abettors, ſhall be guilty of high treaſon : 
proſecution to be in three months. /. 6, 9. „ 

And by the ſame ſtatute, /. 5. If any puncheon, dye, 
ſtamp, edger, cutting engine, preſs, flaſk, or other tool, in- 
ſtrument, or engine, uſed or deſigned for coining or coun- 
terſeiting gold or ſilver monies, or any part of ſuch tool or 
engine, mall be concealed in any place, or found in the houſe, 
cuſtody, or poſſeſſion of any perſon not employed in the 
Mint, nor having the fame by ſome lawful authority; any 
perſon diſcovering the ſame may and ſhall ſeize the famc, 
and carry them forthwith to ſome juſtice, to be by him ſe- 
cured, to be produced in evidence againſt any perſon who 
ſhall be proſecuted for any ſuch offence, And after they 
have been produced in evidence, they ſhall forthwith by 


order of the court (or by order and in the preſence of a 


juſtice, if there has been no trial) be. totally. defaced and 
defiroyed, int 1 | 
Alſo at common law a perſon is puniſhable for having in 
his poſſeſſion infÞ#lements for coining; as in the caſe. of K. 
v. Sutton, E. 10. G. 2. The defendant was indicted: ad 
Northampton aſſizes, for unlawfully having in his cuſtody 
and poſſeſſion two iron ſtamps, with intent to impreſs the 
ſcepttes on ſixpences, and to colour and paſs them for half 
guineas. And lord Hardwicte, who tried him, having 
ſome doubt, whether the bare having them in his cuſtody, 


without ſhewing that he bad uſed them, was indictable, 


directed a certiorari to be brought. And after it had been 
twice argued, the court was of opinion, that it was well 


enough; for coining was the prerogative of the crown at 


— 


common law: that this could not be a caſual beying them 


innocently, or coming to him as executor ; becauſe it is 
laid and found that he had them with intent to impreſs. 3 


Ind. 18, ſays, the perſon may be impriſoned, in whoſe cuſ- 


tody luch inſtruments are found, and ſhail be impriſoned 
for what is not indictable: lading wool is Jawful; but if it be 
with an intent to tranſport,.that makes it an offence ; here 
the intent is the offence ; and the having in his cuſtody, an 
act that is the evidence of that intent. We: muſt not be 
too nice in theſe indictments, which lord Hale, in his H,. 
p. :93. complains of in the courts. The.defendant was fined 
65. 8./, to ſtand in the pillory at Charing Croſs, to ſuf- 
fer ſix months imprifonment, and to remain till the fine was 
paid. Jide Strange. vol. 2. p. 1074. Caſes temp. Lord 
Hardwickiy p. 3709. n 1 


. 
- - 


milled money unlawfully diminiſhed, and not cut in pieces, 


\ 


If a perſon counterfeits, and agrees with another perſon, Uttcring falſe 
before the counterfeiting, that he ſhall take off and paſs the mou. 
counterfeit money, ſuch other perſon is an aider and abettor, ; 
and conſequently a principal traitor ; for in high treaſon there 
are no acceſſaries. 1 F. H. 214. . 

If one perſon counterfeits, and another (knowing he did 


ſo) paſſes it off, but without any ſuch previous agreement, 


ſuch other perſon ſeems to be in the ſituation of a receiver of 
him, becauſe he maintains him. 1 H. H. 214. 
By the 8 & 90 V. c. 26. If any perſon ſhall take, receive, Taking wd 
pay, or put off any counterfeit milled money, or any kind of „ 
at or for a lower value than the fame by its denomination 
ſhall import, or was coined or counterfeited for, he ihall 
be guilty of felony, and ſuffer death as in caſe of felony. 
Proſecution to be in three months. /. 8, 9g. © 

By the 15 G. 2. c. 28. /. 2. It is enacted, (in order to Puriſkment for 
deter the utterers from entering into a conſpiracy with the e. ing coupe 
coincrs), that if any perſon ſhall tender in payment any coun- co. 
terfeit coin, knowing it to be ſo, he ſhall for the firſt offence 
ſuffer ſix months? impriſonment; and findaſureties for his 
good behaviour for {ix months longer; for the ſecond offence, - 


| he ſhall ſuffet two years“ impriſonment, and find ſureties for 


# 
. 


two years more; and for the third offence, he ſhall be guilty 


of felony without benefit of clergy. 


And by the ſame ſtatute /. 3. If any perſon ſhall tender 
in payment any counterfeit money (knowing it to be ſo) 
and ſhall on the fame day, or within ten days after, know- 
ingly tender other falſe money in A NN or at the time of 
ſuch tendering ſhall have more in his cuſtody, he ſhall for 
the firſt offence ſuffer one year's impriſonment, and find 
ſureties for his good behaviour for two years more; and for 
the ſecond offence, he ſhall be guilty of felony without be- 
nefit of clergy. Boe Mia: 3 | 

Perſons who are guilty of the Taid crimes ſhall be tried How tried and 
and convicted in ſuch manner as is uſed againſt offenders for 92 &<0- 
counterfeiting the coin: and the clerk of aſſize, or clerk of 
the peace, where the firſt conviction was had, ſhall certify 
the ſame by a tranſcript in few words, containing the tenor 
of ſuch conviction (for which he ſhall have 25. 64.) ; and ſuch 
certificate being produced in court, ſhall be ſufficient proof 
7 the former conviction. Proſecution to be in ſix months. 

„ 5 9 — p | _— 
By the 9 G. 3. c. 37. If any churchwarden or overſeer of Churchwardens 


che poor, or any perſon authorized by him, ſhall make any paying the poor 


f . in bak 4 
payments to the poor in any baſe or counterfeit money; one e 


juſtice 
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Having falſe 


money in poi- 


ſeſſioa. 


Falſe meney 
what to be 
donc wich. 


Falſe gold what 
10 de dune with. 


Coin. 


juſtice, on complaint, may ſummon the offender, and on his 
non- appearance, or conteſſion, or proof by the oath of one 
witneſs, may adjudge bim to forfeit not leſs than 1035. nor 
more than 2045. to be levied by diſtreſs, and applicd to the 
ule of any poor perſon or perſons of the pariſh or place re- 
ſpectively, as the juſtice ſhall appoint. /. 7. 

If falſe or clipt money be found in a man's hands ; if he 


be {uſpicious, he may be arreſted till he have found his war- 


rant. 3 Inſi. 18. Hale's Pl. 21. 1 Haw. 43. 

Any perſon to whom any ſilver money ſhall be tendered, 
any piece whereof ſhall be diminiſhed, otherwiſe than by 
reaſonable wearing, or that by the ſtamp, impreſſion, colour 
or weight thereof, he ſhall ſuſpect to be counterfeit, may 
cut, break, or deface ſuch piece; and if any piece ſo cut, 
broken, or defzced, ſhall appear to be a counterfeit, the per- 
ſon tendering it ſhall bear the loſs of it; but if it ſhall be 
found of due weight, and appears to be lawſul money, the 
perſon who cut, broke or defaced it, ſhall reccive it at the 
rate it was coined for: and if any queſtion ariſe, whether 


the piece ſo cut be counterfeit or not, it ſhall be determined 


by the next juſtice af the peace or chief magiſtrate in a 
corporation. 9 & 10 FF. c. 11 75 5 

And by the 13 6. 3. c. 71. If any perſon to whom any 
gold money ſhall be tendered, any piece whereof ſhall be 
diminiſhed otherwiſe than by — wearing; or that 
by the ſtamp, impreſſion, colour, or weight thereof, he ſhall 
ſuſpect to be counterfeit, he may cut, break, or deface ſuch 
piece: and if any piece fo cut, broken, or defaced, ſhall ap- 
pear, to have been diminiſhed otherwife than by reaſonable 
wearing, or counterfeit, the perſon [tendering it ſhall bear 
the loſs of it ; but if it ſhall be of due weight, and appears 
to be lawful money, the perſon who cut, broke, or defaced 
it, ſhall receive it at the rate it was coined for; and if any 
queſtion ſhall ariſe whether the piece ſo cut or defaced be 
counterfeit or diminiſhed, it ſhall be determined by the 
mayor or other head officer in a corporation, and elſewhere 
by one juſtice inhabiting near where ſuch tender was made. 

By the 8 & 9g IF. c. 26. /. 5. If any counterfeit or unlaw- 
fully diminiſhed money, ſhall be produced in any court of 
juſtice, either in evidence or otherwiſe, the judge ſhall cauſe 


it to be cut in pieces in the open court, or in the preſence 


of a juſtice of the peace, and then to be delivered to the 
rſon to whom it belongs. 


Perſons who are taken up for falſe money are not bailable 
by juſtices of the peace. 3 Ed. 1. c. 15. 

But ſuch juſtices mult take the examinations and inſorma- 

i | tions, 


— 
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tions, bind over the witneſſes to the proper court, and eom- 
mit the petſons accuſed. 1 HF. H. 372. . 

Two witneſſes are not required in caſes of counterfeiting Evidence. 
the coin, as in other high treaſons; but perſons may be 
convicted, according to the courſe of the common law, by 
one witneſs only. 1 H. H. 328. | - 
By the 6 & 7 W. c. 17. f. 9, 10, 11. and by the 15 and were ons 
16 C. 2. c. 28. ,. 7. Every yon who ſhall apprehend an | 
perſon who has counterfeited any of the current coin [that a 
is, gold or filver coin] of this realm, or that for lucre or 
in has clipped, waſhed, e any way diminiſhed the 
ame; or has altered ſhillings or ſixpences to make them 
reſemble guineas and half guineas; or halfpennies and far- 
things to make them reſemble ſhillings and ſixpences; or 
ſhall bring or cauſe to procure to be brought into this king- 
dom, any clipt, falſe, or counterfeit coin, and proſecute ſuch 
perſon to conviction, every ſuch perſon ſhall have a reward 
of 40/. In order to which, the judge ſhall give him a cer- : 
tihcate certifying the conviction, and the county in which it 
was made, and * the offender was taken and proſecuted 
by ſuch perſon; and if any diſpute ſhall ariſe between ſeyeral 
perſons apprehending and profecuting, the judge ſhall in the 
certificate proportion the reward to be paid amongſt them 
as he ſhall think reaſonable : which certificate ſhall be ten- 
dered to the ſheriff, who ſhall thereupon pay the ſame with- 
out fee, within a month after ſuch tender and demand, on 
pain of forfeiting to the party double the ſum, with treble 
_ coſts, and the ſheriff ſhall be repaid out of the Treaſury. _ 
A reward of 10/. ſhall in like manner be paid for appre- 
hending and convicting a perſon for counterfeiting copper 
money. 15 & 16 G. 2. c. 28. /. 7. 5 ö 
By the 6 — W. c. 17. If any perſon being out of pri- Pardon +6 e- 
ſon, ſhall be guilty of clipping, coining, 2 waſhe comehces in- 
ing, fling, or otherwiſe diminiſhing the feen er ſilver] * 
coin of this realm, and afterwards ſhall nr two or 
more perſons who have committed any of the ſaid crimes, 
ſo as two or more be convicted, he ſhall have the king's 
pardon ; and, if he is an apprentice, ſhall be made a free- 
Alſo if any perſon, being out of priſon, ſhall be guilty of 
altering ſixpences or ſhillings, to make them reſemble half 
guineas or guineas ; or altering farthings or halfpennies, to 
make them reſemble ſixpences or ſhillings ; or of coun- 
terfeiting braſs or copper halfpennies or farthings ; or of 
uttering falſe money, and afterwards diſcover two or more 


perſons who have committed any of the faid crimes, ſo as 
| two - 


— 


—_— 


dan. 

two be convicted; he ſhall have the king's pardon. 15 & 

16 G. 2. c. 28. / 8. | | ; 
— of pre- And the commiſſioners of the Treaſufy may iſſue a ſum 
ems not exceceding 600/. yearly, for the expences of the officers 
arid others employed in the proſecution of offences in coun- 
terfeiting, diminiſhing, or otherwiſe concerning the current 
[gold and ſilver] coin of 9 7. Aun. c. 24. /. 4. 


is.. nne. 

Sentence. — The judgment for high treaſon, relating to the coin, is, 
that the offender be drawn to the place of execution, and 
there hanged by the neck till he be dead. 1 Haw. 444. 
But it is generally provided, by the ſeveral ſtatutes, that 
this ſhall work no corruption of blood, nor loſs of dower. 
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| II. Bringing in falſe or lg ht" Monics. [ 


Pringing calle © By the 25 EA. 3. ff. S. c. 2. If any perſon ſhall bring Bf 
country, falſe money into tne realm, counterfeit to the money of 
England, to merchandiſe or make payment, in deceit of the 
king and his people, he ſhall be guilty of high treaſon. + 
femur And by the 1 & 2 P. & M. c. 11. If any perſon ſhall 1 
cigu coms. 1 1 
bring from the parts beyond the ſea, any forged or counter- 1 
feit money, reſembling the gold or ſilver coin of foreign 
realms, current here by the king's ſufferance and conſent, 
knowing it to be falſe and counterfeit, with intent to utter 
or make payment of it within this realm, by merchandiſing 
or otherwiſe ; he, his counſeltors, procurors, aiders, and = 
abettors, ſhall be guilty of high treaſonl. .. —2 . 
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--But this act does not extend to ſuch counterfeit coin as 
may be brought from Ireland, or any other place ſubject to 
the crown of England; becauſe the counterfeiting there, is 
puniſhable by che laws of our kingdom, as much as in Eug- 
| land. I Haw: 43. Ai % 0 nnn 
Importation of . By the 14 G. 3. c. 42. which was à temporary act, but 
— has been continued from time to time, All ſilver coin of this 
realm, or purporting ſo to be, which is Hot of the eſtabliſned 
ſtandard of the Mint in weight and-finenefs, that is, of ſixty- 
two ſhillings to a pound troy, and eleven ounces and two 
penny-weights of fine ſilver, and eighteen penny-weights 
df alloy in the pound troy, ſhall be prohibited to be imported; 1 
and if any quantity thereof, exceeding '5/. ſhall be found by -þ 
any officer of the cuſtoms, the ſame ſhall be forfeited, and [ 
_ proſecuted*in-any court of record at He/iminfter or if it 1 
; thould not amount in value to the ſum of 200. the f:me may | 
be proſecuted in a ſummary way befofe two juſtices where 
| the 
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Coin. 
the ſeizure ſhall be made, at the election of the commiſ. 
ſioners of the cuſtoms: and, after condemnation, ſuch coin 


ſhall be melted down, or otherwiſe defaced ; half of which 
ſhall be to the king, and half to the officer who ſhall pro- 


ſecute. » 
And no tender in payment of ſilver coin, amounting to 


more than 25/. at any*qne time, ſhall be allowed to be legal 
for more than according to its value by weight, after the 


rate of 55. 2d. an ounce. 


IV. Of Copper Money. 


493. 


Lord Hale, in ſpeaking of copper halfpence and farthings, Counterfeiting 
expreſſes a deubt whether it is not treaſon to counterfeit“ Ter N. 


them, within the ſtatute of 25 Ed. 3. but rather inclines 
to the negative. 1 H. H. 195, 211, 212. Therefore, 

By the ſtatute of 15 and 16 G. 2. c. 28. it is enacted, 
That if any perſon ſhall coin or counterfeit braſs or cop- 
per halfpence or farthings, he, his counſellors, aiders, and 
abettors, ſhall ſuffer two years impriſonment, and find ſure - 
ties for their goad behaviour for two years more. /. 6 


And by the 11 C. 3. c. 40. it is further enacted, That if 


any perſon ſhall make, coin, or counterfeit, any of the 


copper monies of this realm, commonly called an halfpenny _ 


or farthing ; or ſhall buy, ſell, take, receive, pay, or put off 
any counterfeit copper money, not melted down or cut in 


pieces, at or for a lower rate or value than by its denomi- 
nation it doth import or was counterfeited for, he ſhall be - 


guilty of felony [but not without benefit of clergy]. And 
one juſtice, on complaint upon oath of there being juſt cauſe 
to ſuſpect that any perſon has been concerned in counterfeit- 
ing the copper monies of this realm, may by his warrant 


cauſe the dwelling-houſe, room, workſhop, out-houſe, yard, 
garden, or other place, belonging to ſuch ſuſpeRed perſon, 


to be ſearched for tools and implements for coining ſuch cop- 
per monies : and if any ſuch tools or implements ſhall at any 
time be found concealed in any place ſo fearched, or in the 
cuſtody of any perſon not employed in his majeſty's Mint, 
nor having the ſame by ſome law{ul authority; it ſhall be 
| Tawful for any perſon diſcovering the fame, to ſeize ſuch tools 


or implements, and carry them forthwith to à juſtice, who | 


ſhall eauſe them to be ſecured and produced in evidence 
againſt any perſon who ſhall be proſecuted for any the of- 
fences aforeſaid, in ſome court proper for the determination 


thereof; and after they ſhall have been produced in evidence, 
as well the ſame ſo praduced, as the qther ſo ſeized and not 


produced 


“„ 
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produced in evidence, ſhall forthwith, by order of the court, 
or by order of a juſtice, if there ſhall be no trial, be defaced 
and deſtroyed, or otherwiſe diſpoſed of as ſuch court or juſ- 
tice ſhall direct. | | 


V. Of Bullion, 


Caſting Spaniſh By the 6 & 7 M. c. 17. It is enacted, that if any perſon 

— ſhall caſt ingots or bars of ſilver, in imitation of Spaniſh bars 
or ingots, or ſtamp them in likeneſs of the Spaniſh ſtamp, 
he ſhall forfeit the fame and 5000; half to the king, and half 
to the informer. 

And any broker, not being a trading goldſmith or refiner 
of ſilver, who ſhall buy or fell any bullion or molten filver, 
ſhall be impriſoned ſix months. Id. .. 7. | 

1 And by the ſame ſtatute /. 8, The warden of the com- | 
| ecldfmith's pany of goldſmiths, with two of the court of aſſiſtants with- | 
in <& bills, and two juſtices elſewhere, may enter the houſe, | 


company in 

* may room, or workihop of any perſon ſuſpected, and with the a. 

= * =whys ſiſtance of a conſtable, may break open any door, box, trunk, , 
cheſt, cupboard, or cabinet, to ſearch for bullion ſuſpected to 


be concealed ; and if found, they ſhall ſeize it, and the perſon | 
in whoſe poſſeſſion it ſhall be found: and the ſaid wardens, 
aſſiſtants, and conſtables, within the bills, ſhall carry him be- | 
fore the next juſtice ; which juſtice, and the ſaid two juſtices 
elſewhere, may examine him; and if he ſhall not prove, by 
the oath of himſelf or of a credible witneſs, that it is lawful 
ſilver, and was not current coin, nor clipping thereof, he | 
ſhall be committed ; and if, on trial, he ſhall not prove the 
ES ſame by one witneſs, he ſhall be impriſoned ſix months. 
No bullion to Alſo by the 7 & 8 WW. c. 19. No perſon ſhall ſhip any 
be ſhippedwith- molten Grer or bullion, without certificate from the court of 
— certificate the lord mayor and aldermen of London, and oath before them 
m the lord ; 8 . 
mayor and al- by the owner and two witneſſes, that it is foreign bullion, and 
| dermenof that no part of it was the coin of this realm, or elippings thereof, 
London. nor plate wrought within this kingdom, on pain that the 
| fame ſhall be forfeited ; half to the king, and the other half 
to the officer or perſon who ſhall ſeize the ſame; and the 
owner ſhall forfeit double the value thereof; half to the king, 
and half, with coſts, to him who ſhall ſue. And the captain 
or maſter of a ſhip (if belonging to a ſubjeR) permitting the 
| fame, ſhall forfeit 200/. to him who ſhall fue ; and more- 
over if it be a king's ſhip, he ſhall forfeit his employment. 
And any officer of the cuſtoms who ſhall grant a cocquet 
for exporting the ſame, before ſuch certificate and entry 
thereof made, ſhall forfeit 200/.'and his office. And in caſe 
of ſeizure of ſuch bullion, or action brought for the forfei- 
| 28 cures, 
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tures, the proof ſhall lie upon the owner; and for want of 
proof it ſhall be forfeited. / 6, 7, 8, 96... 

If any bullion ſhall be entered to be exported otherwiſe 
than in the name of the true owner or importer, the ex- 
porter thall forfeit the ſame, or the value thereof; half to 
the king, and half to him who ſhall ſeize or diſcover the 


— 


fame. 6&7 VI c. 17. /. 14. 


— 


Commitment. 
COMMITMENT is the ſending of a perſon to priſon Commitmentg 


by warrant or order, either for a crime or for contu- were formerly 

macy. Carth. 153. Anciently there were more felons . n 
committed to gaol without mittimus in writing, than were 
with it: ſuch were all the commitments by conſtables, 
watchmen, and private perſons arreſting for felony, and 
bringing to the common gaol, long before there were any 
juſtices of the peace; and yet mittimuſſes are not of ſo an- 
cient date even as they. 1 H. H. 610. | 
But, ſince the habeas corpus act, a commitment in writ 
ing ſeems more neceſſary than it was formerly; otherwiſe 
the priſoner may be admitted to bail upon that act, whatever 
his offence may have been. 1 Burn 379. 3 

When a ſtatute appoints impriſonment, without expreſ- 
ſing the time when, it is to be underſtood that he ſhall be 
impriſoned preſently. Dalt. c. 170 : 


J. Who may commit, and 10 that Place. 

II. Who may be committed. | | 
III. Regulations with reſpef to Commitment. 

IV. The Duty of a Gaoler reſpecting Commitments. 
V. Defraying the Charges of Commitment. 


I Who may commit, and 10 what Place. 


It is laid down by ſerjeant Flawkins, as a matter gene- Conſtable, or 
rally agreed, that whereſoever a conſtable or private perſon private perion, 
may juſtify the arreſting another for a felony or treaſon, he m comme. 
may alſo juſtify the fridlng or bringing him to the common 
gaol ; and that every private perſon has as much authority 
in caſes, of this kind, as the ſheriff or any other officer, and 


may 
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may juſtify ſuch impriſonment by his own authority, but not 
by the cemmand of another. 2 Flaw. 116, 117: 60 
* Ajultice, But it is certainly moſt adviſeable, at this day, for any 
Private perſon who arreſts another for felony, to cauſe him 
to be brought, as ſoon as he conveniently can, before ſome 
Juſtice of peace, that he may be committed or bailed by 
him. Du!!. c. 118. | 
Members of tde lt is certain that the privy council, or any one or two of 
privy comcil them, or a ſecretary of (tate, may lawfully commit perſons 
and ſecretary of . , . 
3 for treaſon, and for other offences againſt the ſtate, as in all 
ages they have done. 2 Haw. 117. Ly, 
Velons, where Py the 5 H. 4. c. 10. All felons ſhall be committed to 
res * commit- the common gaol, and not elſewhere. | 
| Vagrants, &. But by the 6 C. c. 19. Vagrants and other cximinals, 
offenders, and perſons charged with ſmall offences, may, 
for ſuch offences, or for want of ſureties, be committed 
either to the common gaol or houſe of correction, as the 
| | juſtices in their judgment ſhall think proper. 
Stocks. And by particular ſtatutes, they may commit other of- 
fenders to the ſtocks, or other cuſtody. En As, 
The county gaol (Generally, if a man ſhall commit a felony in one county, 
where taken. and be arreited for it in another, he ſhall be committed to 
gaol in that county where he is taken. Dall. c. 170. 
But if he eſcapes, and is taken on freſh ſuit in another 
county, he may be carried back to the county where he was 
firſt taken. Dealt. c. 170. | . 
And by the 24 G. 2. c. 55. If a perſon ſhall be appre- 
hended on a warrant indorſed, in another county, for an of- 
fence which is not bailable, or if he ſhall not there procure 
bail, he ſhall be taken back, into the firſt county, and be 
committed (or if bailable, bailed) by the juſtices in ſuch firl: 
county, | . ; 


IT. Who may be committed. 


All offenders All perſons who are apprehended for offences not bai!- 
not bailable ſhall able, and thoſe who neglect to offer bail for offences which 
be committed, are bailable, muſt be committed; and whereſoever a juſtice 
| of peace is impowered to bind a perſon over, or to cauſe 
him to do a certain thing, he may commit him if in his pre- 
ſence he ſhall refuſe to be ſo bound, or to do fuch thing. 
. 116. | | =. 

If a perſon be brought before a juſtice, expreſsly charged 
with felony upon oath, the juſtice cannot diſcharge him, 

but muſt either bail or commit him. 2 H. H. 121, 
Perſons charged But if a perſon be charged with ſuſpicion only of felony, 


da ſuſpicien and no felony ſhall be proved to be committed, or if the 
only. . | > ack 
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fact charged as a felony is no felony in point of law, the 


juſtice may diſcharge him; as if a man be charged with fe- 
— — for ſtealing a parcel of the freehold, or for carrying 


away what was delivered to him, and the like; for which, 


though there may be caule to bind him over as for a treſpaſs, 
the juſtice may diſcharge him as to felony, becauſe it is not 
felony. But, if a man be killed by another, though it be 
by miſadventure or ſelf-defence (which is not properly fe- 
lony), or in making an aſſault upon a miniſter of juſtice in 


the execution of his office (which is not a felony), yet the 


juſtice ought not to diſcharge him, for he muſt undergo his 
trial for it, and therefore he muſt be committed, or at leaſt 


bailed. 2 H. H. 121. 


But, in almoſt all caſes, commitment by the juſtices of Commitment in 


the peace (except for the peace, good behaviour, felony, or 


ordinary culcs. 


high offences) is only to retain the party till he has made 


fine to the king; and, therefore, if he offer to pay it, or find 
ſureties by recognizance to pay it, he ought not to be com- 
mitted, but to be delivered preſently. Dalt. c. 170. 


III. Regulations with reſpect to Commitment. 


A commitment muſt be in writing, either in_the name 

of the king, and only teſted by the perſon who makes it; 

or it may be made by ſuch perſon in his own name, ex- 

preſſing his office or authority, and muſt be directed to the 
gaoler or keeper of the priſon. 2 Haw. 119. 


In whoſe name. 


E. 5G. X. v. Smith. The defendant was brought up Commitment 


from Oxford gaol by an habeas corpus, and appeared to be 
committed for want of ſureties in an action in the vice- 
chancellor's court, of injury and damage, to the value of 
1000/. and by warrant, the beadles of the univerſity were 


required to carry him to priſon ; and now, on motion, he 
was diſcharged: 1ſt, Becauſe the warrant was not directed 


to any gaoler, but was only generally to carry him to priſon 


and, 2dly, Becauſe it did not appear that the plaintiff had 


made any affidavit of a debt, without which the court be- 
low could not hold to bail. Str. 934. 2 


But lord Hale ſays, the mention of the name and autho- 


rity of the juſtice, in the beginning of the mittimus, is not 
always neceſſary, the ſeal and ſubſcription of the juſtice to 
the mutimus being ſufficient warrant to the gaoler; for it 
may be ſupplied by averment that it was done by the jul- 
tice... & MN, £133. 


muſt be dire ed 
to the gaoler. 


It is ſafe, though not neceſſary, to ſet forth that the party 


is charged upon oath. 2 Haw. 120. Ec. 
\ {7-7 th, Pl om _ Ai The 


Name of the 
party. 


And the cauſe. 


The fpecial 
cautc, 


it ſhould have 


an apt conclu- 
Ben. 


Committed. 

The commitment ſhould contain the name and ſurname 
of the party committed, if known ; if not known, it may be 
ſufficient to deſcribe the perſon by his ages ſtature, com- 
plexion, the colour of his hair, and the like; and to add, 
that he refuſes to tell his name. 1 H. H. 557. 

It ought to contain the cauſe, as for treaſon, or felony, 
or ſulpicion thereof; for, if it contains no cauſe at all, if 
the priſoner ſhall efcape it is no offence at all; whereas if 
the m/1timus contained the cauſe, the eſcape were treaſon 
or felony, though he were not guilty of the offence; there- 
fore, for the king's benefit, and that the priſoner may be 
the more ſafely kept, the miitimus ought to contain the 
caufe. 2 Inſt. 52. | | 

Hence it appears, that a warrant or mittimus to anſwer 
to ſuch things as {hall be objected againſt him, is utterly 
againſt law. 2 /n/t. 591. 

It ought alſo to contain the certainty of the cauſe ; there- 
fore, if it be for felony, it ought not to be prey for 
felony, but ſhould contain the ſpecial nature of the felony, 
briefly, as for felony for the death of ſuch an one, or for 
burglary in breaking the houſe of ſuch an one; and the reaſon 


is, that it may appear to the judges of the King's Bench, 


upon an habeas corpus, whether it be felony or not. 2 H. 
H. 122. 7 

But the want of this feems not to make the commitment 
abſolutely void, ſo as to ſubject the gaoler to a falſe impri- 
fonment ; but, it lies in averment to excuſe the gaoler or 
officer that the matter was for felony, 1 H. H. 584. 

A commitment muſt have an apt concluſion ; as, if it is 
for felony, to detain him till he be thence delivered by law, 
or by due courfe of law. 2 H. H. 120. 2 H. H. 123. 

H. 5 G. 3. K. v. Joſeph Hall. The defendant was 
committed by two juſtices, on being convicted under ſtat. 
17 G. 2. c. 5. of being a rogue and a vagabond, and run- 
ning away from his wife and family, whereby they became a 
burther to the pariſh ; on which he brought his habeas corpus 
in the court of King's Bench, and when brought up, his 
counſel made the following objections to the commitment, 
viz. 1ſt, That he was not convicted as he ought to have 
been. 2dly, That it was not alledged that his wife and 
children were chargeable to the pariſh. gdly, He was 
not committed for any limited time, but © till he ſhould 
« be diſcharged according to the laws and cuſtoms of this 


realm,” After hearing counſel on both ſides, lord Man- 


field obſerved, that the ſecond and third objections were 


fufficient to invalidate the commitment, and thought it was 
| better 
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better not to give any haſty opinion about the neceſſity 
of a formal conviction, therefore the defendant was diſcharg- - 
ed. Burr. Manif. 3. 1636. HRS 
Where one Bracey was committed by the commiſſioners _ 
of bankrupts, for refuſing to anſwer, and the warrant con- 
cluded with until he conform himſelf to our authority, and be 


thence delivered by due courſe of law; and, upon the return 
of a habeas corpus, he was diſcharged; for the ſtatute only 
impowers them to commit, until he ſubmit himſelf 10 be by 
them examined. 1 Salk. 348. | | RE 
E. 9g W. Dr. Groenveli's caſe. Dr: Groenvelt being com- 
mitted by the cenſors of the college of phyſicians, was 
brought into court by habeas corpus; on which the gaoler 
returned, that the ſaid doctor being examined laſt vacation; 
and convicted by the cenſors of the college of phyſicians for 
his ill practice on the body of J. S. by which the ſaid 7. S. 
died, was fined by the faid cenſors 200. and committed to 
gaol, until he ſhould be delivered by the ſaid college, or 
otherwiſe by due courſe of law. On which return the court 
reſolved, that the ſentence or judgment was too general, 
for the cauſe of commitment ought to be certain, to the 
end that the party may know for what he ſuffers, and how 
he may regain his liberty ; if he was committed for the fine; 
it ought to be until he paid the fine ; but if the intent of 
the cenſors was to puniſh him, not only by fine, but alſo by 
impriſonment, they ought to have made them two ting 
parts of the judgment, by condemning him to priſon for ſo 
long, and from thence until he ſhould pay the by Raym. 
213. | | 
But if the concluſion be irregular, it does not ſeem always 
to make the warrant void, but the law will reject that which 
is ſurpluſage, and ſuffer the reſt to ſtand ; ſo that if the 
matter appear to be ſuch, for which he is to remain in cuſ- 
tody, or be bailed, he ſhall be bailed or committed as the 
caſe requires, and not diſcharged, but the wrong concluſion 
ſhall be rejected. 1 H. H. 584. Ro . 
A commitment grounded on an act of parliament ought . 
to be conformable to the method preſcribed by it: as where grounded on 2 
the overſeers were committed for refuſing to account, and ſtatute. 
the warrant concluded in the common form, until they be 
duly diſcharged according to law, upon the return of an 
| habeas corpus the court held the commitment void, becauſe 
| the warrant ought to have concluded, there to remain until 
| he Hall account, as the 43 El. c. 2. doth appoint. And a : 
| difference is, where a man is committed as a criminal, and 
where only for contumacy; in the firſt caſe, the commit- 
858 5 2 „ ment 
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ment muſt be, Anti! diſcharged according to law ; but in the 
latter, until be comply. 2 Haw. Not. 33. | 

Where a ſtatute appoints impriſonment, but limits no 
time how long, in ſuch caſe the priſoner muſt remain at the 
diſcretion of the court. Dall, c. 170. 

It muſt be under ſeal, otherwiſe the commitment is un- 
lawful, the gaoler is liable to falſe impriſonment, and the 
wilful eſcape by the gaoler, or breach of priſon by the felon, 
makes no felony. 1 H. H. 583. 

But this ui not be intended of a commitment by the 
ſeions, or other court of record; for there the record itſelf, 


or the memorial of it, which may at any time be entered of 


record, are a ſufficient warrant, without any warrant under 
ſeal. 1 H. H. 584. BE: 
A warrant of commitment ſhould ſet forth the place at 
which it is made, that it may appear to be within the juriſ- 
diction of the juſtice. 2 Haw. 119. | 

It muſt alſo have a certain date of the year and day. 2 
H. H. 123, | | 

The disjunctive or, has rendered a commitment void, as 
in the caſe of K. v. E. T. 17 G. 3, Two juſtices com- 
mitted Robert Collehole, an apprentice, for running away 
from his maſter. An objection was taken to the Bos of 
the commitment, on account of its uncertainty. It ran 


thus: © As an apprentice, or ſervant, for nts 4 in- 


dentures or articles.“ It was inſiſted that this, being in 
the disj unctive, could not be ſupported, becauſe juſtices 
have not a power to commit ſervants generally, though they 
may commit ſervants of a particular deſcription. It was 
contended, in anſwer, that, though the warrant ran in the 
disjunctive, yet, as he now ſtated himſelf to be an appren- 
tice, he was under that deſcription liable. Lord Mansfield 
ſaid, the objection to the warrant of commitment, as run- 
ning in the d:iyunfive, muſt undoubtedly prevail. The 
counſel for the proſecution confented to the priſoner's diſ- 
charge. Caldecott's Rep. 26. | 

Record of commitment {hould be in the preſent tenſe, per 
Holt, Ch. J. 12 Med. 516. 


IV. The Duty of a Gaoler reſpecting Commitments. 
By the 4 Ed. 3. c. 10. If the gaoler ſhall refuſe to re- 


ceive a felon, or take any thing for receiving him, he ſhall 
be puniſbed for the ſame by the juſtices of gaol deliver. 
But if a gaoler refuſes to receive a man committed for 


felony, the conſtable muſt bring him back to the town * 
OI c 
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he was taken, and that town ſhall be charged with the keep- 
ing of him till the next gaol delivery: or it ſeems the per- 
ſon who arreſted him may in ſuch caſe keep the priſoner 
in his own houſe. Dalt. c. 170. | 

But in other caſes it ſeems, that regularly no perſon 
can juſtify the detaining a priſoner in cuſtody out of the com- 
mon gaol, unleſs there be ſome particular reaſon for ſo doing; 
as if the party ſhould be ſo dangerouſly ill, that it would 
apparently hazard his life to ſend him to the gaol, or that 
there be evident danger of a reſcous from rebels, or the 

like. 1 Haw. 118. 


By the 3 H. 7. c. 3. The ſheriff or gaoler ſhall certify 


the commitment to the next gaol delivery. | 


V. Defrayirg the Charges of Commitment. 


. c. 10. it is enacted, That every perſon who Charges of 
By the 3 J. c. 10. it is enacted, TP commitment, 


ſhall be committed to the common or uſual gaol, within any 
county or liberty, by any juſtice of the peace, for any of- 
fence or miſdemeanor, the ſaid perſon ſo to be committed, 
having means or ability thereunto, ſhall bear his own rea- 
ſonabfe charges for ſo conveying him to the ſaid gaol, and 
the charges alſo of ſuch as ſhall be appointed to guard him 
thither: and if any ſuch perſon ſhall refuſe, at the time of 
his commitment and ſending to the ſaid gaol, to defray the 


faid charges, or ſhall not then pay the ſame, ſuch juſtice 


ſhall, by writing under his hand and ſeal, give warrant to the 
conſtable of the hundred, or of the townſhip where ſuch 
perſon ſhall inhabit, or from whence he ſhall be committed, 
| or where he ſhall have any goods within the county or li- 

berty, to ſell ſo much of the goods and chattels of ſuch per- 


ſon, as by the diſcretion of the ſaid juitice ſhall ſatisfy and 


pay the charges of his conveying to the ſaid gaol ; the ap- 
praiſement to be made by four of the honeſt inhabitants of 
the pariſh where ſuch goods thall be, and the overpius to 
be delivered to the part. Of 

And by the 27 G. 2. c. 3. When any perſon, not having 


goods or money in the county where he is taken, ſufficient 


to bear the charges of himſeif and thoſe who convey him, is 
committed to gaol, or to the ouſe of correction, by warrant 
from a juſtice, then on application by the conſtable or other 
officer who conveyed him to any juſtice for ſuc county or 


place, ſuch juſtice ſhall upon oath examine into and aſcertain 


the reaſonable expences, and without fee by his warrant 
order the treaſurer to pay the fame. But in 42,4! /-x 
* ; K k 3 the 


no» Common Prayer. 
the ſame ſhall be paid by the overſeers of the poor of the 
pariſh where the perſon was 'apprehended. 2 
By the habeas corpus act, the charge of conveying an of- 
fender is limited not to exceed 124. a mile; which may be 
an argument for allowing as much in this caſe, eſpecially as 
ſecurity is to be giyen before a man is removed on that act 
by habeas corpus, that he ſhall not eſcape by the way, which 
renders guards in that caſe not fo neceſſary. | | 


VI. Commitment diſcharged. 


What arediſ- A perſon legally committed for a crime, certainly appear- 
n ing to have been done by ſome perſon or other, cannot be 
lawfully diſcharged but by the king, till he be acquitted upon 
his tria:, or have an igueramus found by the grand jury, or 
none to proſecute him on a proclamation for that purpoſe by 
the juſticcs of gaol delivery. 2 Haw. 121. | 
But if a perſon be committed on a bare ſuſpicion, without 
an indictment, for a ſuppoſed crime, where afterwards it ap- 
pears that there was none; as for the murder of aperſon ſup- 
poſed to be dead, who afterwards is found to be alive: it hs 
been held that he may be ſafely diſmiſſed without any further 
proceeding, for the perſon who ſuffers him to eſcape is pro- 
perly puniſhable only as an acceſſary to his ſuppoſed offence; 
and there cai.not poſſibly be an acceſſary where there is no 
principal; and it would be hard to puniſh any one for a con- 
tempt in diſregarding a commitment founded on a ſuſpicion, 
appearing ſo inconteſtibly to be groundleſs. 2 Haw. 121. 
For further information relative to this ſubject, ſee title 
ARRES T. n th 


Common Prayer. 


What it is. b HE liturgy, or prayers uſed in the church of England, is 
. *® fo called, It is the particular duty of clergymen every 
 Surday, &c. to uſe the public form . preſeribed by 
: the book of Common Prayer. r 

Reſident incum- By the 13 & 14 C. 2. c. 4. It is enacted, that, where an 
bend te ccac ehe incumbent reſides upon a living, and keeps a curate, the in- 
nn - 3 cumbent himſelf (not having lawful impediment to be allowed 
- buy the biſhop) ſhall at leaſt once a month openly and publicly 
read the Common Prayer, and (if there be occaſion) admi- 
niſter the ſacraments, and other rites of the church; cn . 
0 


w 
— 
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of 5]. to the poor, on conviction either by confeſſion, or oath 
of two witneſſes, before two juſtices; and in default of pay- 
ment in ten days, the ſame may be levied by the church- 
wardens or overſeers, by diſtreſs and ſale, by warrant of ſuch 


juſtices. /. 7. | 
And by the 1 Eliz. c. 2. If any perſon ſhall in plays, or 


E 


Speaking in e. 


ſongs, or by other open words, ſpeak in derogation of the 792«tion of the 


Common Prayer, or any thing therein contained ; or ſhall 
by open fact cauſe or procure any miniſter in any place to 
fay Common Prayer, or to miniſter any ſacrament, in other 
form, or ſhall inturrupt or hinder any miniſter from faying 
the ſaid Common Prayer, he ſhall (being indicted for the 
fame at the next aſſizes) forfeit to the king for the firſt of- 
fence 100 marks, and for the ſecond 400 marks. And if the 

enalty ſhall not be paid in fix weeks after conviction, he 
ſhall ſuffer fix months impriſonment for the firſt offence, and 


Common 
Prayer. 


twelve months for the ſecond. For the third offence he 
ſhall forfeit all his goods and chattels, and be impriſoned 


Impugners of the form of worſhip in the church of EV - 


land, eſtabliſhed by law, and contained in the book of Com- 
mon Prayer, the thirty-nine articles, the rites and ceremo- 
nies of the church, and of epiſcopal government, ſha!l be 
excommunicated ip/o fas, and not reſtored but by the biſhop 
or archbiſhop on their repentance. Can. 5, 6, 7. 

By the 1 Elix. c. 2. If any parſon, vicar, or other miniſter, 
who ought to uſe the Common Prayer, or to miniſter tte 
ſacraments, ſhall refuſe to do the ſame, or wilfully ſtanding in 
the ſame, ſhall uſe auy other form, or ſhall ſpeak in deroga- 
tion of that book, or any thing therein contained, he ſhall, 
on conviction, for the firſt oftence, forfeit to the king one 
year's profit of all his ſpiritual promotions, and be imprifoned 
for ſix months; for the ſecond offence he ſhall be deprived 
of all his fpiritual promotions and be impriſoned for a year ; 


Speaking ir de. 
rogation of the 


book of Come 
mon Prayer. 


* 


and for the third offence he ſhall be deprived of all his ſpi- 


ritual promotions, and be impriſoned during life. If he has 
no ſpiritual promotion, he ſhall for the firſt offence be im- 
priſoned for a year, and for the ſecond offence during life. 


But this ſhall not extend to reſtrain the Spiritual Court 


from proceeding againſt ſuch offenders; for they may be 


deprived by the ſaid court, according to the courſe of the 
{piritual law, for the firſt offence. Id. /. 16, 23. 1 Haw. 9. 
See Title BLASPHEMY. Wn 
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Con feſſion, 
What. 
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' Confeſſion. 


CONF ESSION of offence, is when a priſoner is ap- 

pealed or indicted of treaſon or felony, and brought to 
the bar to be arraigned ; when his indictment is read to him, 
and the court demands what he can ſay thereto ; then he 
either confeſſes the offence, and his indictment to be true, or - 
pleads Not guilty; or he gives an indirect anſwer, and fo in 
effect ſtands mute. Conſeſſion may be made in two ſorts, 
and to two ſeveral ends. The one is, he may confe/s the of- 
tence whereof he is indicted, openly in the court, before the 
judge, and ſubmit himſelt to the cenſure and judgment of the 
law; which confeſſion is the moſt certain anſwer, and the 
belt ſatisfaction that can be given to the judge to condemn 
the offender ; ſo that it proceeds freely of his own accord, 
without any threats, force, or extremity uſed : for if the con- 
Fe ion ſhould ariſe from any of thefe cauſes, it ought not to 


be recorded. The other kind of confeſſion is, when the 


Confeſſion can 
only be evidence 
again the party 


priſoner confeſſes the indictment to be true, that he com- 
mitted the offence whereof he is indicted, and then becomes 
an approver; that is, an accuſer of others who have com- 
mitted the ſame oftence with him, whereof he is indicted ; 
and then prays the judge to have a coroner aſſigned him, to 
whom he may make relation of thoſe offences, and the full 
circumſtances thereof. Cowe//. See title APPROVER. 

It is uſual for the court | reſpeCting the firſt kind of con- 


feſſion] eſpecially if it be out of the benefit of clergy, to ad- 


viſe the party to plead and put hi:nſelf. upon his trial, and not 
immediately to record his confeſſion, but to admit him to 
plead. 2 H. H. 225. | 

It ſeeins that the confeſſion of the defendant, taken upon 
an examination before juſtices of the peace, or in diſcourſe 
with private perſons, may be piven in evidence againſt the 
party confeſſing, but not againit others. 2 Haw. 429. 

I hoſe who on their examination confeſs themſelves guilty 


of a felony alledged againſt them, and are 7 oh in their 


Implied con- 
teſllon. 


mittimus with the felony ſo confeſſed, ſeem to be excluded 
from bail; for bail i- only proper where it ſtands doubtful 
whether the party be guilty or innocent. 2 How 97. 

An implied confeſſion is, where a defendant in a caſe not 
capital, does not directly acknowledge himſelf guilty, but in 
a manner admits it by yielding to the king's mercy, and de- 
firing to ſubmit to a {mall fine; which ſubmiſſion the court 

may 


Conſpiracy. 505 | 


may accept, if they think proper, without putting him to a 
direct confeſſion. 2 Haw. 333. | 


Conies. See GAME. Fn CN 


HE uſing of witchcraft, conjuration, &c. was made 
| felony by the 1 Fas. c. 12. but that ſuperſtitious ſtatute = 
having produced many pernicious effects (particularly the» 
murder of a poor old woman at Tring in Hertfordſhire) it 
was wiſely repealed by the 9 G. 2. c. 5. Wherein it is en- 
acted, T hat | S . | 

No proſecution, ſuit, or proceeding, ſhall be commenced * 
or carried on againſt any perſon for witchcraft, ſorcery, in- 1 
chantment, or conjuration, or for charging another with any 
ſuch offence, in any court whatſoever, /. 3. 

But by the ſame ſtatute, /. 4. If any perſon ſhall pretend Pretending to 
to exerciſe or uſe any kind of witchcraft, ſorcery, inchant- hoe 
ment, or conjuration; or undertake to tell fortunes ; or —_—_ gens 
pretend from his {kill or knowledge in any occult or crafty juration. 
ſcience, to diſcover where, or in what manner, any goods or 
chattels ſuppoſed to have been ſtolen or loſt, may be found; 
every perſon ſo offending, being convicted on indictment or 
information, ſhall ſuffer impriſonment for a year without bail 
or mainprize, and once in every quarter of the ſaid year, in 
ſome market town of the proper county, upon the market 
day there, ſtand openly on the pillory for one hour; and 
ſhall alſo (if the court by which ſuch judgment ſhall be given 
ſhall think fit) be obliged to give ſureties for his good beha- 
viour, in ſuch ſum, and for ſuch time, as the ſaid court ſhall 
judge proper, according to the circumſtances of the offence ; 


and in ſuch caſe ſhall be further impriſoned till ſuch ſureties 
ſhall be given. 


""*f 8 
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Conſpiracy. 

(CONSPIRACY, though uſed both in Latin nnd Catlin ts 
French for an agreement of men to do any thing either the common 

| good or bad, yet in common law it is always taken in a cri- 

minal ſenſe, 15 | 


For, 


50 Conſpiracy. 
For, by the common law, there cannot be a doubt, but 
that all confederates whatſoever, wrongfully to prejudice a 
third perſon, are highly criminal; as where ſeveral perſons 
confederate together by indirect means to impoverith a third 
perſon ; or falſely and maliciouſly to charge a man with 
being the reputed father of a baitard child; or to maintain 
one another in any matter whether it be true or falſe, 
1 Haw. 190. . N | 
By ſtatute. Confpiracy, by the 33 Ed. /. 2. is thus defined: Conſpi- 
rators are thoſe who confederate or bind themſelves by oath, 
covenant, or other alliance, that every of them ſhall aid and 
bear the other falſely and maliciouſly to indict, or cauſe to 
indict, or falſely to move or maintain pleas ; and ſuch as re- 
tain men in the country, with liveries or fees to maintain 
their malicious enterprizes ; and this extends as well to the 
takers as the givers: and ſtewards and bailiffs of great lords, 
who buy their office or power, undertake to bear or main- 
tain quarrels, pleas, or debates, that concern other parties 
than ſuch as touch the eſtate of their lords or themſelves. 
Hence it appears, that not only thoſe who actually cauſe 
an innocent man to be indicted, and tried upon the in- 
dictment, whereupon he is lawfully acquitted, are properly 
conſpirators ; but that thoſe alſo are guilty of this offence, 
who barely conſpire to indict a man falſely and maliciouſly, 
whether they do any act in proſecution of ſuch conſpiracy or 
not. 1 Haw. 189. L. Raym. 1169. | 
An action, however, will not lie for the conſpiracy, unleſs 
it be put in execution ; for in ſuch caſe, the damage is the 
ground of the action. L. Raym. 378. 

One perſon only Tt plainly appears that one perſon cannot be guilty of con- 
cannot be guilty ſpiracy, within the purport of the ſtatute ; whence it follows, 
ol a conſpiracy. that, if all the defendants in ſuch a proſecution are acquitted 

but one, the acquittal of the reſt is the acquittal of that one 
alſo. On the ſame ground it has been held, that no fuch 
mag gr is maintainable againſt a huſband and wife only ; 
ut it is certain that an action on the caſe, in the nature of 
a Conſpiracy, may be brought againſt one only. It has alſo 
been reſolved that, if ſuch an action be brought againſt ſe- 
veral perſons, and all but one be acquitted, yet judgment 

| way be given againſt that one only. 1 Haw. 192. 
Judgment may n caſes of conſpiracy, there may be judgment againſt one; 
| 8 as in the caſe of X. againſt K:nnerfley and Moore, An in- 
| formation was brought, ſetting forth that the defendants, in 
order to extort money from lord Sunderland, conſpired to- 
gether to charge him with endeavouring to commit ſodomy 
with the ſaid Hort. The defendant K:nner/ley only ap- 
| pears 


Conſpirae p. 
pears, und pleads to ifſue, and is found guilty. And now 
Exception was taken in arreſt of judgment, that to every 
conſpiracy there muſt be two perſons at leaſt, whereas here is 
only one brought in and found guilty, and the other may poſſi- 
bly be acquitted. But it was anſwered, that this is arguing 
from what has not happened, and probably never will; for, 
though Moore may have an opportunity to acquit himſelt, 
and is not concluded by the verdict as K:nner/ley is, yet as 
the matter now ſtands, Moore himſelf is found guilty ; for 
the conſpiracy is found as it is laid, and therefore judgment 
may be given againſt one, before the trial of the other. And 


SOF 


a Caſe was quoted, where ſeveral were indicted for a 1iot, 


with many others, and two only were found guilty ; and it 


was objected that there muſt be three to make a riot; but, 


upon the words, - with many others, judgment was given 
againſt the defendants, And the court over-ruled the ex- 


ception. The defendant accordingly had ſentence; and, in 


the Eaſter term following; Moore was alſo convicted, and 
had judgment. Str. 193. | IT» 3 
Kinnerley was ſentenced to be fined 5007, to ſuffer a 
year's impriſonment, and to find ſureties to his good beha- 
viour for ſeven years. Moore was ſentenced to ſtand in the 
illory, ſuffer a year's impriſonment, and find ſureties in the 
lice manner for ſeven years. Str. 196. | 
Perſons may be guilty of a conſpiracy, by acting ſeparately 
and at different times, as in tlie following caſe: _ 
H. 5 G. K. againſt Cope and others, The huſband, and 
wife, and ſervants, were indicted for a conſpiracy to ruin the 
trade of the proſecutor, who was the king's card-maker. It 


appeared in evidence, that they had ſeveral times given 


Perſons aQing 
ſeparately. = 


money to the proſecutor's apprentices, to put greaſe into the | 


paſte, which had ſpoiled the cards. But it did not appear 
that ever more than one at a time were preſent, though it was 
proved that they all had given money ur their turns. It was 
objected that this could not be a conſpiracy, for ſeveral per- 
ſons might do the ſame thing, without having any previous 


communication with each other. But it was ruled, that the 


defendants being all of a family, and concerned in making of 

cards, it would amount to evidence of a conſpiracy. Sir. 

144. * | | 

And in the caſe of K. againſt Eli. Nicols, E. 18 G. 2. 

The defendant was indicted for conſpiring with Thomas By- 

ing; unjuſtly to charge Milliam Frantland with a rob- 
bery, and for that purpoſe going before a juſtice, where þy- 


| {rave ſwore it upon him. Nicols only came in and pleaded 


ot guilty ; and the jury found that the was guilty, but that 
Sy Rs Bygrave 


Cenſpiracy. 


Bygravedied before the indictment was preferred. Excep- 
tion was taken that oe only cannot be guilty of a conſpi- 
racy, and here is but one convicted. But the court over- 
ruled this on the authority of Kinner/ly's caſe ; in which 
caſe there was a poſſibility of contradictory verdicts, which 
here cannot be. Str. 1277. | | 

Where perſons are convicted of a conſpiracy to charge an- 
other with a capital felony, on a motion in arreſt of judgment 
the defendants mult be preſent in court, as appears by the 
following caſe : | | 

H. 33 G. 2. K. v. Spragg and Another. On a motion 
in arreſt of judgment, where the defendants had been con- 
victed of a conſpiracy, in charging a perſon with a capital 
felony, and the record of ſuch conviction was removed 
hither, but not the perſons of the defendants 3 the coun- 
ſel for the crown objected to this motion, for that the de- 
fendants ought to be perſonally preſent ; and cited the caſe of 

The King v.' Elizabeth Nichots, Str. 1227, which was in 
point. The court held this to be a fixed and invariable rule 
of practice'in this court, «© that the defendants muſt, after 
« conviction of ſuch an offence as this, be preſent in court, 
« if they would move in arreſt of judgment.” On this the 
counſel for the defendants prayed a habeas corpus to bring 
up their bodies, which was granted. In Eafter term fol- 
lowing, the defendant's counſel renewed his motion in ar- 
reſt of judgment, on the following objections: to the in- 
diftment : | 1, It is not alledged in the charge itſelf, “ that 
the defendants conſpired falſely to indict Gilmore. 2dly, 
Nor does it appear in the ſaid charge of what particular 
crime or offence they conſpired to indict him. It is only 
| charged in general, that they did wickedly and maliciouſſy 
without adding falſely) conſpire to indict and proſecute him 
« for a crime or offence liable to be capitally puniſhed by the 
avs of this kingdom. Both thoſe matters are eſſentially 
neceſſary, and cannot be ſupplied by any thing that goes be- 
fore, or comes after. After hearing the arguments of the 
eounſel on both ſides, the court gave their opinion, that there 
was no colour for the objections in the preſent caſe, and that 
the rule ought to be diſcharged. By the court: Let the 
rule to he cauſe why the judgment thouid not be arreſted 
be diſcharged. In Trinity term following the defendants 
were brought up to receive judgment. 7on Sprag the fa - 
ther was ſentenced to be remanded to the K. B. for one 
month, to be ſet twice in the pillory, to be impriſoned two 
years from the end of the ſaid month; to pay a fine of 500%. 
to the king, and find ſecurity for his good behaviour for 
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three years. Mary Spragg, the daughter, in conſideration 
of her youth, and being under the influence of ber father, 
was only committed for {ix months. 2 Burr. 993, 1207. 
Conſpiracy, as a treſpaſs, is. within the juriſdiction of the 
ſeſſions; as determined in the caſe of K. and Ri/pal, T. 
2 C. 3. An indictment was found at the ſeſſion againſt 
the defendant and two others, for a conſpiracy. The in- 
dictment ſet forth, that the defendants wickedly and mali- 
ciouſly conſpired falſely to charge and accuſe ohn Chilton, 
with having taken out of a bag a quantity of human hair of 


the goods and chattels of the faid Ri/pa/ : that the two other 
offenders, in purſuance of the ſaid conſpiracy, ſaid to C Hilton, 
that he was a man of credit, and had better make it up than 


have his credit blaſted : and that Ri/pa/, in further purſu- 
ance of the ſaid conſpiracy, unlawfully and wickedty did ex- 
tort from the ſaid Ch:/ton 30l. and a promiſſory note for 33/. 
as a compoſition for the ſaid offence, and to deſiſt from pro- 
ſecution. On the indictment being removed by certiorari, 
motion was made in arreit of judgment, upon two objec- 
tions: Firſt, that the juſtices at their ſeſſions have no ju- 


riſdiction over conſpiracies, any more than over petjury, 


uſury, and forgery, it being not ſpecified in their commiſſion, 
nor given them by aay. Pecial ſtatute, Secondly, the in- 
dictment doth not charge them to have conſpired to fix any 
crime on the defendant, but only taking hair out of a bag, 
which might be a lawful act. By lord Mansfield, chief 
juſtice: The caſe lies in a narrow compaſs. The firſt 
queſtion is, Whether the juſtices in ſeſſions have a juriſdic- 
tion over conſpiracies ? No authority has been cited to ſhew 
that they have not, nor that they have. It muſt therefore 
be determined upon general principles. The caſes of per- 
Jury, forgery, and uſury, ſtand upon their own ſpecial grounds; 
and it has been determined, that the juſtices have no jur.{- 
diction there. This offence of a conſpiracy is a treſpaſs ; 
and treſpaſſes are indictable at ſeſſions, though not com- 
. mitted with force and arms. They tend to the breach of 
the peace, as much as cheats or libels, which are eſtabliſhed 
to be within the juriſdiction of the ſeflions. As therefore 
there is no authority to the contrary, I think the juſtices had 
a juriſdiction here. The ſecond queſtion is, Whether a ſuf- 
hcient crime be laid in the indictment to enable the court 
to give judgment? The crime is laid for an unlawful con- 
ſpiracy. This, whether it be to charge a man with cri- 
minal acts, or ſuch as only may affect his reputation, is fully 
ſufficient. The ſeveral facts in the indictment are not to 
be conſidered as diſtin and ſeparate charges, but as one 
| | and 
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and the ſame united and continued offence purſued through 
its different ſtages. And then it is clear, that the whole 
will amount to an indictable offence, namely, the gettin 
money from a man, by conſpiring to charge him with a falle 
„fact. Burr. Mansf. 1320. Blackfl. Rep. 368. | 
How puniſhed 8 *Thofe who are convicted of confpiracy at the ſuit of the 
i convicted on 5 x : | 
| action of the party, ſhall have judgment of fine and impriſonment, and to 
robe the plaintiff his damages. 1 Haw. 19%  _. 
It is alfo certain, that he who is convicted at the ſuit of 
the king, of a conſpiracy to accuſe another of a matter that 
may affect his life, ſhall have judgment that he ſhall loſe the 
freedom and franchiſe of the law (whereby he is diſabled 
from being put upon any jury, or to be ſworn as a witneſs, 
or even to appear in perſon in any of the king's courts) ; 
and alſo that his houſes, lands, and goods, ſhall be ſeized 
into the king's hands, and his houſes and lands ſtripped 
and waſted, his trees rooted up, and his body impriſoned. 
And this is commonly called vi, M judgment, given by 
the common law, wad not by any ſtatute, and is ſaid gene- 
rally, in ſome books, to be the proper judgment upon every 
conviction of conſpiracy at the ſuit of the king, without 
any reſtriction to ſuch as endangered the life of the party 
but this point does not ſeem to be any where ſettled. 
1 Haw. 193. FE 
This j . has, however, been but ſeldom given; 
there being no inſtance of it ſince the reign of Edward 
the Third. Burr. Mansf. 966, 1027. 8 


party. 

Con victed on 
indict ment or 
iufor mation. 
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Conſtable. 


'NDER this title the office of a conſtable is treated of 
in general; his more particular duty will be found un- 
der the reſpective titles throughout the book, and more 
eſpecially thoſe of AFFRay, ARREST, ASSAULT, and 
WARRANT, 1 5 


E Of the Antiquity of Conflablin - + © 
II. Who may or may not be choſen Conflable, 
> TIL. How elected. | 
5 IP. His Dur.. TT 
V. How favoured and protected in his Office. 
VI. How reimburſed the Expences of his Office. 
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Conſtable. 
PIT. His Removal. 
VIII. Of the Conſtables of London. 


J . of the Antiquity of Conſtal les. 


Conſtable is a Saxon word, compounded of 71 or Antiquity of 


cyna, and /taple, which ſignify the ſtay and hold of the 
Lamb. D. Conſtables, u. 4. But ſome have derived it from 
comes /tabuli, which ſeems more probable, becauſe we had 
this officer, and many others, from the Cæſarian laws and 
cuſtoms of the empire, as well as from the Saxcrs, But 
this dignity, which was * applied to thoſe who were 
to take care of the king's ſtables, was afterwards made 
military; and the comes ſtabuli was then the chief general, 
called by our Saxon anceſtors heretothii. | 


ing. conſtables, 


The word conftable is variouſly ufed : firſt, for the con- Conſtable of 
ſtable of England; of whoſe great dignity and authority we England. 


find many proofs in our ſtatutes and chronicles. The con- 
ſtable of England was firſt created by William the Con- 
queror, and continued till the 13 F. 8. It was an heredi- 
tary dignity, and deſcended to females; and the conſtable 
held ſeveral manors of the king, as being conſtable of Eng- 
and; but it was ſo powerful a dignity that it became trou- 
bleſome to the crown, and was therefore laid aſide by H. 8. 
and has not been created ſince but on particular occaſions. 
Lambard informs us, that out of this high magiſtracy of 
conſtables of England, were drawn thoſe inferior conſtables, 
which we call conſtables of hundreds and franchiſes ; and 
were firſt ordained by the ſtatute of Mincheſter, 13 Ed. 1. 
which appoints, for the conſervation of the peace and view 
of armour, two conſtables in every hundred and franchiſe. 
There are alſo officers of particular places called by this 
name; as conſtable of the Tower, conſtable of the Ex- 
chequer, conſtable of Dover caſtle, &c. among which was 
a conſtable of the caſtle of London (for ſo Baynard's Caſtle 
was anciently called) of which Robert Fitzwalter was con- 
ſtable, and banner-bearer of that city by inheritance ; and 
Henry lord Beaumont was conſtable of the king's army, 
10 Ed. 3. DE 8 5 
As to high and petit conſtables, they appear to have been 
officers of great — for, by the laws of king A/Fred, 
the freemen were to diſtribute themſelves into decennaries 
and hundreds; and every ten freeholders choſe an annual 
officer, whom they called conſtable, borſholder, tithingman, 
or headborough, as head of the decennary, Theſe, in 
| 5 eyery 


512 


Ry 


Conſtable. 
every hundred where there was a feudal lord, were ſworn in 
and admitted, by the lord or his ſteward, in his leet ; but 
where there was no ſuch feudal lord, the ſheriff, in his torn, 
had the ſwearing of them in., So if there was no feudal lord 
of the hundred, an annual officer was choſen, who was to 
preſide over the whole hundred, and who was called the 
high conſtable. But if the hundred was feudal, as anciently 
it often was, then ſuch lord of the hundred adminiſtered the 
office himſelf. 1 Bac. 46br. 7 | 

The ſundry names of high conſtables, or conſtables of 
lathes, rapes, wapentakes, hundreds, and franchiſes ; and the 
various names of petit conſtables, tythingmen, borſholders, 
boroheads, headborows, chief pledges, and ſuch other (if 
there be any) that bear office in towns, pariſhes, hamlets, 


tythings, or borows, are all in effect but two; that is to 


ſay, conſtables and borſholders. Lamb. D. Con/t. 

At common law, before there was any juſtice of the 
peace, conſtables of every town were keepers of the peace 
within their towns. MKitch. of Courts, 96. | | 
In ſome places, at this day, there is both a tythingman 
and conſtable, where the tythingman is a kind of deputy to 
execute the office in the conſtable's abſence : but there are 
ſome things which a conſtable has power to do, which ty- 
thingmen have not: the conſtable may do whatever the 
tythingman may do; but not on the contrary, the tything- 


man not having an equal power with the conſtable. But, 


in places where there 1s no conſtable, the office and autho- 
rity of tythingman ſeems to be the ſame under a different 
name. Blackſt. 357. | | 

As to the autiquity of the office of conſtable, it ſeems to 
be the better opinion, that conſtables of hundreds com- 
monly called high conſtables, as well as the conſtables of _ 
tythings, which are at this day uſually called petit con- 

ables, or tythingmen, and were anciently called chict- 
pledges, were by the common law, and not firſt ordained 
by the ſtatute of Mincheſter, c. 6. as ſome contend ; for 
that ſtatute does not ſay there ſhall be ſuch officers conſli- 
tuted, but clearly ſeems to ſuppoſe that there were ſuch be- 
fore the making of it. 2 Haw. 61. | 


High conſtables Th, greateſt part of the buſineſs of high conſtables, at 


ancient and pre- 


ſent duty. 


this day, is not at all appropriated to them as high con- 
ſtables, but only as officers to execute the precepts of the 
juſtices of the peace, which any other perſons ny do as 


well. The original and proper authority of a high con- 
ſtable, as ſuch, ſeems to be the very ſame within his hun- 


dred, as that of the petit conſtable within his vill; and 
; 4 therein 


| . ; 4 
therein he is probably coeval with the petit conſtable. 
The other branches of his office, ſuch as the ſurveying of 
bridges, the iſſuing precepts concerning the appointment 
of overſeers of the poor, ſurveyors of the highways, aſſeſſors 
and collectors of the land-tax and window-duties, and the 
viewing of armour, by the above-mentioned ſtatute of Min- 
cheſter, are in him, not of neceſſity, but as matter of con- 
venience ; and it is diſcretionary in the juſtices whom they 
will appoint to be their officers in theſe caſes : others have 
been ſuperadded to their office, for the like reaſon of con- 
yenience, by ſundry acts of parliament, ſuch as the iſſuing 
precepts for the licenſing of alehouſes, levying county-rates, 
and returning liſts of jurors; for that one perſon can do 
all theſe things much eaſier and cheaper than for many dit- 
ferent perſons. 1 Burn 397. . 


IT. Who mayor may not be choſen Conflable. 


It ſeems agreed that all ſworn attornies, and all other of- Attornics are 
ficers whoſe attendance is required in the courts at Weſt. not obliged to 
minſter-hall, are not obliged to ſerve or execute any infe- t 
rior pariſh office; and that where they are choſen, though 
by a particular cuſtom with reſpect to their eſtates or other- 
wiſe, they may have a writ of privilege z for no cuſtom 
ſhall be intended to be more ancient than the uſage of thoſe 
. courts, and therefore ſhall give way to them. 2 Haw. 63. 

Bac. Abr. 440. | 1 50085 

For the ſame reaſons it is taken for granted, that prac- nor barriſters, 
tiling barriſters at law, and the ſervants of member of par- or ſervants to 
liament, have the ſame privilege ; but there ſeem to —— pore 
been no reſolutions to this purpoſe. 2 Haw. 63. om 

By the 32 H. 8. c. 40. The preſident of the COmmon= Oollege of phy- 
alty and fellowſhip of phyſic in London, and the commons ſicians. 
and fcllows of the ſame, ſhall not be choſen conſtables in 
the city of London, or ſuburbs of the ſame. 3 

By the 5 H. 8. c. 6. and 18 G. 2. c. 15. Surgeons in Surgeons. 
Ling * 20 the office of conſtable. i 

e act likewiſe extends to barber-ſurgeons; approved 1 
and admitted according to the ſtatute of 3 K. 8. 4 5 ſo — ” 
that they exceed not the number of twelve perſons. - 

And it ſeems, fays ſerjeant Hawkins, that, by the equity Surgeons in ge- 
of this ſtatute, and the ancient cuſtom of the realm, all ſur- neral. 
geons have been allowed the like privilege, 44 93” As 

In the caſe of K. and Pond, AA. 5 C. On an inditment; 
againſt Pond, a ſurgeon, for refuling to ſerve the office of 
conſtable, it was moved to the attorney-general that a 100i 

Vox. I. (11.) LI 6 proſegiti 


N by. , FY 
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F might be granted, for that by the 5 H. 8. c. 6. (and 
y the 32 H. 5. c. 40. for the incorporating of barbers and 
furgeons, which incorporation was diſſolved by the above 
act of 18 G. 2.) all perſons of the corporation of ſurgeons 
within Londen are exempt ; and though it has been held 
that phyſicians are not exempt, yet by the equity of thoſe 
ſtatutes, and by the cuſtom of the realm, all ſurgeons have 
been allowed the fame privilege: and therefore a no/i pro- 
ſequi was allowed, unlets cauſe ſhewn. And no cauſe was 
| ſhewn, as the reporter believes. Comyns 312. - 
Apethecarzes in Alſo by the 6 & 7 . c. 4. Apothecaries in Loudon, and 
— within ſeven miles thereof, being free of the company cf 
SO apothecæries, ſhall be exempted from the office of conſtable. 
and country. . And by the ſame ſtatute, all perſons uſing the art of an 
3 in the country, who have ferved as apprentices 
in the ſaid art for ſeven years, according to the ſtatute of 5 
Elig. ſhall alſo be exempted from the office of conſtable. 
1 It has been reſolved that an alderman of London, by rea- 


Loudon. ſon of his neceſlary attendance on the courts, is not com- 
el ne? pellable to be a conſtable. 2 Haw. 63. 20 
<a wy By the 1 /77. c. 18. /. 11. Every teacher or preacher in 

7 holy orders, in a congregation tolerated by law, ſhall, from 


the time of his fubfcription and taking the oaths, be ex- 

empted from the office of conſtable, 1 
Proſecutors of The proſecutor of a felon to conviction, or the perſon to 
felous. whom he ſhall aſſign the certificate thereof, ſhall be diſ- 

charged from the office of conſtable. ro & 11 V. r. 23. 


Burt it has been held, that a captain of the king's . 
preſented to ſerve as conſtable, in purſuance of a cuſtom in 
reſpect of his lands in a town, cannot claim his privilege; 
for though, by his office, he is bound to a perfonal atten- 
dance on the king, yet ſuch office, being of late inſtitution, 
ſhall not prevail againſt an ancient cuſtom. 2 Haw. 63. 


Where there Yet if ſuch an officer, or a gentleman of quality who has 
Fa no ſuch office, or a praiſing phyſician, be choſen con- 
2 | ſtable of a town, which has ſufficient perſons beſides to ex- 


ecute this office, and no ſpecial cuſtom concerning it, per- 

haps he may be relieved by the King's Bench: but it ſeems 

that even cuſtom cannot exempt fitting perſons from ſerving 

the office of conſtable, where there are not ſufficient beſides 

them to execute it. Theſe points, however, feem not to 
be ſettled.” 2 Haw. 63. 1 N 

Militia man. But by the 2 G. 3. c. 20. /. 76. A perfon ſerving for 
himſelf as a Private man iff the militia, ſhall, during the 
| N ume 


Conſtable. 


time of ſuch ſervice, be exempted from the office of con- 


ſtable. - ke 0 | 
It ſeems, ba « the better opinion, that a cuſtom in a town Women. 
i 


that the inhabitants ſhall ſerve the office of conſtable by 
turns is good; and that the objection that by ſuch means it 
may come to a woman's turn to ſerve, is of no force; ſince 


ſme is allowed to appoint a deputy, or procure one to ſerve 


for her, who ſhall be conſidered as the proper officer. 2 
Haw. 63. Cro. Car. 389. — 


It alſo ſeems, that a practiſing phyſician, being choſen phyſitian. 
conſtable in purſuance of ſuch cuſtom, has no _— E 
5 


for his diſcharge; for there are no precedents of this ki 
and his calling is private. 2 Haw. 63. 


he office of a conſtable being wholly miniſterial, and no Conflable may 
way judicial, it ſeems that he may appoint a deputy to exe- have a deputy 
| | in ſome cafes. 


cute a warrant directed to him, when by reaſon of ſickneſs, 
abſence, or otherwiſe, he cannot do it himſelf ; but it does 
not ſeem to be ſettled that a conſtable can make a deputy 
without ſome ſpecial cauſe. > {i fe IT yon #17 
In the caſe of MHiedhurſt and Waite, M. 2. G. 3. On an 
action brought by the plaintiff, againſt the defendant, who 
was deputy high conſtable, for billeting ſoldiers on him, and , 
the high conſtable had appointed the defendant his deputy 
by parol only. On a motion for a new trial, the queſtions: 
on which the motion was grounded were, 1ſt, Whether a 
high conſtable is a common law officer? 2dly, Whether a 


high conſtable is within the word “ conſtable in the an- 


nual mutiny act, ſo as to impower him to billet ſoldiers? 


3dly, Whether a high conſtable can appoint a. deputy for 


this purpoſe?  //i/mor, juſtice, acquainted the court, that at 
the trial of the cauſe, he was of opinion in the affirmative 


on all the three points. After hearing counſel on both ſides, 


the court gave their opinion. Lord Mansfield: It is im- 
poſſible to maintain, that a high conſtable is not within the 
mutiny act. The ſtatute certainly comprehends a high 
conſtable, and he may appoint a deputy for this particular 
miniſterial act. (This is a miniſter ia, not a judicial act.) 


Denifon and Foſter, juſtices, concurred with the chief juſ- 
tice. Vilmot, juſtice, continued of the ſame that he gave 


on the-trial of the cauſe. By the court, unanimouſly: -Let 
the rule be diſcharged. Burr, Mansf. 1259. 
And in the caſe of Park v. Bourne, M. 6. G. 2. It was 
adjudged by the court that a conſtable may make a deputy ; 
and the common diſtinction is between a judicial and a mi- 


niſterial officer. Str. 42. ä 
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_ Conſtable: 
But the ſuperior muſt be anſwerable for his deputy, upon 
any miſcarriage, unleſs the deputy is duly allowed and 
ſworn, for then he is conſtable. ¶ vod, b. I. c. 7. 
A petit conſtable, ſworn into office, and executing it by 
puty, thereby diſcharges a certificate and acquires a ſettle- 


deputy, thereby ment; as in the caſe of X. and the [nhabitants of Hope 
diſcharges a cer- Manſell, E. 23 G. 3. Two juſtices by an order remove 


tificate, and ac- 
quires : ſettle- 


Jumes Davies, Ann his wife, and their five children, from 
the patiſh of Hope Manſell, in the county of Hereford, to 

the pariſh of Brampton Abbots, in the ſaid county. The 
ſeſſions on appeal adjudged the ſettlement to be in Hope 
Manſell, quaſhed the order, and ſtated the following caſe :' 
That Daniel Davies, being a certificate perſon from the 
pariſh of Ro/5 to the pariſh of 9 Abbotts, where he 
reſided many years, during that reſidence had a fon named 
 Zebn; which ſon afterwards lived in the ſame pariſh, and 
wes Choſen petty conflable, and ſworn to execute that office : 
that, after being ſo ſworn, he declared he would not ſerve 
the office himſelf; and did accordingly employ one Fames 
Addis to ſerve it for him, to —4 4; gave alf a guinea 
for his trouble. That ſome years aſterwards Fames Davis 
(whoſe ſettlement was then in the pariſh of Brid/{ow) 
was bound apprentice by indenture to the abovenamed John 
Duvies for the term of ſeven. years, in the aforeſaid pariſh 
of Brampton Abbotts, and duly ſerved the ſaid term: that 

the ſaid James Davies the pauper was removed, by an order 
of two juſtices, from the pariſh. of H Aan te the 

pariſh of Brampton Abbotts, upon a ſuppoſition that he 
gained a ſettlement there by ſuch apptenticeſhip; to which 
order the pariſh of Brampton Abbotts appealed. This court, 
conſidering the matter, is of opinion that the aforeſaid John 
Davies, though choſen and ſworn into the office of petty 
conſtable, but not having himſelf executed the ſame, did 
not gain a ſettlement in the ſaid pariſh of Brampton Abbots ; 
and conſequently that the ſaid James Davies, the pauper, 
did not gain a fxdement in the ſame pariſh by means of 
ſuch apprenticeſhip. After many learned arguments the 
court gave their opinion. Mille, J. Two ſtatutes are 
made the ſubject of doubt here; the ſtatute 3 & 4 . & 
M. and g & 10 V. This laſt is the act more immedi- 
ately applicable to the preſent queſtion. One point I lay 
out of the caſe, whether a conſtable may make a deputy ? 
Moſt of his acts are minifterial ; and as to mini/terial atis he 
certainly may. This is ſo ſettled in Medburſt v. Waite : 
and the caſes cited of the X. v. the Inhabitants of Allcan- 


nings and Sir. Malter Vant's caſes were conſiderable autho- 
| rities 


Conſtable. 


rities in ſupport of the neral power. The ſt. 3 & 4 V. 
ts 11. ſeem to imply that this office may be executed by 


deputy. The act, by reſtrifting the right there given to 
thoſe who execute the office « for themſelves, kr ſup- 
poſes, that, unleſs this reſtriction had been interpoſed, they 


would have intitled themſelves, if they had acted © for 


others.” But that will not entirely govern this queſtion, 
as there is behind a conſiderable doubt, how far this ſtatute 
can be connected with it. 9g & 10 V. by which the ſet- 


tlement in the preſent inſtance is given. There can be no 
doubt, but that the holding and lepal ſerving of an office . 


was ſubſtituted in lieu of forty days notice : bat the pauper 
is here ſufficiently announced to the pariſh in his character 
of conſtable, by being chofen at the leet and ſworn into his 


office. The queſtion then comes to this, Whether this man, 


having been appointed and ſworn in, and having paid an- 

other perſon for diſcharging the duties of the office, ſhall be 
conſidered as having executed the office within the meaning 
of the ſtatute? Now it is clear, that, if the principal does 
not gain a ſettlement, the deputy cannot : but though the 
deputy does not, you muſt reſort to a very different kind of 


reaſoning to ſhew that the principal cannot. I find nothing 


which compels me to ſay, that it is neceſſary that this man 
ſhould have ſerved the office in perſon. On the contrary, 
the general maxim of the law is, gui facit per alium, facit 
per ſe; and the burthen of the execution has certainly lain 


upon this man. As to the authorities, had the caſe of the 


K. v. Fittleworth been directly in point, we ſhould have 
holden ourſelves bound by it : but there the officer was re- 


moved in the middle of the year, and conſequently there was 


no execution of the office for a year, either by deputy or in 
perſon. I therefore think this an execution of the office 
within the act. Buller, J. As to the objection in point of 
form, beſides the general anſwer that has been given, if the 
deputy appears to have been paid, I ſhould preſume the 
whole work was done. With reſpect to the merits, the au- 
thorities cited ſtrongly favour the general power of de- 
putng. In the K. v. Allcannings, the court aiks © Who is 
den ted by the ſervice of the deputy ??? «© Why the prin- 
cipal.” And the reaſon given is, © becauſe it diſcharges 
the principal from ſerving the office again.“ After ſuch 
ſervice, he certainly cannot be called upon again, until it is 
his turn: and the pariſh, as well as the party, is benefited 
by the ſervice, as otherwiſe the burthen muſt have fallen 

upon ſome one of their number. The office having then in 
lack been ſupplied, and that by the means of the principal, 
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Conſtable. 
with the knowledge and to the advantage of the pariſh, the 
ſervice of the deputy is the ſervice of the principal; and, if 
the contrary were holden now, neither the one nor the 
other would gain a ſettlement; for it is clear that the 
deputy does not. The whole reaſoning therefore of the 
caſes that eſtabliſh this, goes ſtrongly with the argument, 
that the principal may. Rule abſolute. - Order of ſeſſions 
quaſhed. Lord Man field and lord commiſſioner 4/hbur/? 
were abſent. Caldecott's Rep. 252. | 

That a conſtable has a power of deputing, was aſſumed 


as a ſettled point, both upon the bench and at the bar, in- 


the caſe of X. v. Clarke, E. 27 G. 3, 1787. Durnf. and 
Eaſt 682, | 

If any perſon diſſenting from the church of England ſhall 
be ſworn conſtable, and ſhall ſcruple to take upon him the 


| office, in regard af the oaths, or any other matter required 


to be done 1n reſpect of ſuch office, he may execute it by a 
ſuſfictent deputy by him to be provided; to be allowed by 
ſuch perſons, and in ſuch manner, as ſuch officer ſhould 
have been allowed. 1 V. c. 18. 7, | 


III. How elected. 


— 


By whom con- It ſeems regularly, that the petit conſtable ought to be 


ſtables are to be choſen in the leet; and the high conſtable (properly ſo Z 


_ Choſen, 


ſworn. 


Cuſtom of 
chooling. 


conſtables. 


Chooſing high | 


called) in the torn, which is the general leet of the whole 
hundred : and if there be no leet, then that the petty con- 
ſtable ought to be choſen alſo in the torn. 1 Burn 400. 
But whether they are to be choſen and appointed by the 
ſuitors in the reſpective courts, or by the lord or his ſtew- 
ard in the leet, and the ſheriff in his torn, ſeems not clearly 
determined. 2 Haw. 62. | 


hy whom to be But by whomſoever choſen and appointed, it ſeems clear, 


that they are to be ſworn and placed in their office, by the 
lord or his ſteward, or by the ſheriff reſpeCtively, as being 
judge of the court, 2 Haw. 62. MA 

It alſo ſeems certain, that a cuſtom for chooſing a con- 
ſable either way is Kos! and to have been the opinion of 
the makers of the act of 13 & 14 C. 2. that the lords of the 
courts-Jeet have this power of common right, and conſe- 
To the ſheriff in his torn, where there is no court-leet. 
2 Fiat. 93. | 3 3 | 

The bid conſtables of hundreds are uſually choſen either 
at the ſeſſtons, or by the greater number of the juſtices of 
the diviſion; and they may be ſworn at ſeſſions, or by war- 


"5g 
Conſtable. 

rant fron the ſeſſions, which courſe has been often allowed 
and commended by the juſtices of afſize. Dalr, c. 28. 

The reaſon of this is, as has been already obſerved, that 
the office of high conſtable at preſent principally conſiſts in 
executing the juſtices' precepts, which they may do for the 
moſt part, whether they are high conſtables or not. 
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The office of petit conſtable being very neceſſary for the petit conv be 


preſervation of the peace, the juſtices of the peace have, 
ever ſince the inſtitution of their office, taken upon them, 
as conſervators of the peace, not only to ſwear the petit 
conſtables who have been choſen at a torn or leet, but alſo 
to nominate and ſwear thoſe who have not been choſen at 


1 ſuch court, on the neglect of the ſheriffs or lords ta 
hold 8 


their courts, or to take care that ſuch officers are ap- 


pointed in them. And this power of juſtices of the peace 


| having been confirmed by the uninterrupted uſages of many 


ages, ſhall not now be diſputed, but ſhall be preſumed to 
have been grounded on ſufficient authority: and ſome have 


catried this point fo far, as to allow rhe juſtices at their ſeſ- 
ſions to ſwear one who was choſen at the leet, and unluly 


rejected by the ſteward, who had ſworn another ia his place. 


2 Haw. bs. 


I In the caſe of K. and Dr. Franchard, H. 14 [a The 
defendant was choſen conitable of 441!Yorne Port at the leet, 


which immediately adjourned, and he was afterwards ſworn 
in by a ſingle juſtice of the peace; and on motion for an in- 
formation, as not being duly (worn, the court held it a 
good ſwearing. Salk, 175. 2 Haw. 88. Str. 1149. 


appointed hy 
juitices of the 


peace. 


It is certain that juſtices of the peace had power to no- Juſtices how, 
minate and ſwear conſtables, on default of a torn or leet, betore the flat. 


before the ſtatute of 13 and:14 C. 2. c. 12. Haw. 65. 


13 & 14 C. 2 


And that ſtatute ſays, Ihat the laws and ſtatutes for ap- May appoint 
prehending rogues and vagabonds had not been duly ex- ue contables. 


ecuted, ſometimes for want of officers, by reaſon lords of 


manors do not keep court-lects every year for making of 
them; it is therefore enacted, that in cale any conſtable, 
headborough, or tythingman ſhall die, or go out of the pariſh, 
any two jultines may make and ſwear a new conſtable, head- 


borough, or tythingman, till the lord ſhall hold a court, or ; 


till the next quarter- ſeſſions, who ſhall approve of the ſaid 


officers ſo made and ſworn, ox appoint others, as they ſha}l | 


think fit; and if any officer ſhall continue above a vear in 
his office, the juſtices in their quarter-ſeflions may diſcharge 
him, and put iu another till the lord ſhall hold a court as 
Foreſaid. 13 & 14 C. 2. c. 12. / 15. 


Ihe village of C. having no conſtable, the juſtices, by 
* ö 5 
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Conſtable re- 
fung to be 
worn. DX 


Conſtable. 


order of ſeſſions, appointed one to ſerve there; and, by Holl, 
chief juſtice, The juſtices have all along exerciſed this power, 
and the court will intend they have a {ufficient authority for 
it; but the 13 & 14 C. 2. c, 12. gives them authority to do 
it only in particular caſes. 1 Salk. 175, 176. | 
If a conſtable, lawfully choſen, ſhall refuſe to be ſworn, a a 
Juſtice of the peace may bind him over to the aſſizes o 
ſeſſions, there to be indicted, Dali. c. 28. 5 
The King's Bench has power, by mandamus, to com- 


pel the court or judge to ſwear a conſtable duly choſen, 


How puniſhed. 


2 Haw. bs. 2 | | 

It ſeems that the ſheriff, or ſteward of the leet, cannot 
lawfully commit them for refuſing to be ſworn ; bur it is 
faid, that if the party be preſent in the court, he may be 
fined ; and that if he be abſent, and have a certain time and 


place appointed him by the ſheriff or ſteward, for taking the 


oath before a juſtice, and have alſo expreſs notice of ſuch 
appointment, and be preſented at the next court, for having 
refuſed to take it accordingly, he may be amerced : alſo it 


ſeems, that in either caſe he may be indicted either at the 


aſſizes or ſeſſions. And it is adviſeable in all pleadings, in 
any action e ſuch a fine or amerciament, and in 
all indictments for ſuch refuſal, ſpecially and expreſsly to ſet 


foi th the manner of my ſuch election, appointment, no- 


tice, and refuſal, and before whom the court was holden : 


and it has been adjudged, that it is inſufficient to ſay in ge- 


neral, that the party was duly elected, or lawfully elected, 
or that he had notice , without ſetting forth the ſpecial cir- 
cumſtances. It is alfo ſaid to have been adjudged, that an 
indictment for not finding a ſufficient perſon to ſerve the 
office of conſtable, without ſhewing that the party refuſed 
to ſerve it himſelf, is inſufficient. * 2 Haw. 64. 1 

As no particular form has been preſcribed by ſtatute of a 
conſtable's oath, the following general one is now uſually 
adopted : 4 


Conſtable'soath* © & You ſhall well and truly ſerve our ſovereign lord the _ 


00 ha the lord of this leet, i, ſworn in a court«lcet,] in the of- 
e fice of conſtable for the townſhip of for the year 


e enſuing, according to the beſt of your ſkill and know- 


Oaths to be 
taken by the 
highcontable. 


« ledge, So help you God.” : 

By the 1 G. /. 2. c. 13. it is enacted, That high con- 
ſtehles ſhall take the oaths of allegiance, ſupremacy, and 
abjuration, as well as other perſons who qualify for offices; 
but they are not within the ſtatute of 25 C. 2. c. 2. as to re- 
ceiving the ſacrament, and ſubſcribing the declaration againſt 
tranſubſtantiation; and petit conſtables are exempted from 


both, 
IV. His 


Conſtable. 8 


IV. His Duty. 


Every high and petit conſtable is, by the common law, a He is a confers 


5321 


* 


.conſervator of the peace. 2 Haw. 33. Crom. b. Dalt. c. 1. "* of the 
Therefore if any man ſhall make an affray or aſſault upon nd vie 
another in the preſence of the conſtable, or ſhall threaten to mit for an af- 
kill, beat, or hurt another, or ſhall be in a fury ready to fray in his 
break the peace ; the conſtable may commit him to the P 


ſtocks, or other ſafe cuſtody for the preſent, and afterwards 


carry him before a juſtice, or to gaol, till he ſhall find _—_ 
5 


for the peace; which ſurety the conſtable himſelf may al 
take by obligation, to be ſealed and delivered to the king's 

uſe. And if the party will not find ſurety to the conſtable, 
he may impriſon him till he ſhall. Dall. c. 1. 


But he cannot require ſurety of the peace, unleſs the of- but not when 7 
, SHER. „ was committe 
fence be upon his own view; for he cannot take any man's ont of his Goh. 


oath that he is afraid of death, becauſe he is not a judge of re- 
cord ; for which reaſon an obligation taken by him ſhall be in 
his own name, and not in that of the king; and the ſame ſhall 
be certified in the ſeſſions of the peace. Cro. Eliz. 375, 376. 
The conſtable is the proper officer to a juſtice of the 


ace, and bound to execute his warrants. Hence it has 


been reſolved that, where the ſtatute authoriſes a juſtice of 
the peace to convict a man of a crime, and to levy the penal- 
ty by warrant of diſtrefs, without ſaying to whom ſuch war- 
rant ſhall be directed, or by whom it ſhall be executed, the 


conſtable is the proper officer to ſerve ſuch warrant, and in- 


dictable for diſobeying it. 2 Haw. 262. ; 


V. How favoured and protected in his Office. 


By the 24 G. 2. c. 44 No action ſhall be brought againſt 
any conſtable, but within ſix months after the act committed. 


And by the 7 Fac. c. 5. If any action is brought againſt a To recover 
conſtable, for any thing done by virtue of his office, he and double coſts. 


all others who, in his aid, or by his command, ſhall do any 


ching concerning his office, may plead the general iſſue, and 


ive the ſpecial matter in evidence; and, if he recovers, he 
all have double coſts. | 


Alſo by the 21 Fac. c. 12. / 5. An action brought againſt Proper county, 


a conſtable, headborough, or tythingman, for any matter 


done by virtue of their office, ſhall be laid in the county 


where the fact was committed, and not elſewhere. | 
Formerly the conſtable was obliged to take notice of the 
juriſdiction of the juſtice ; and if the juſtice iſſued a warrant 
+ in 


A Conſtable. 


in a matter wherein he had no juriſdiction, the conſtable was 
puniſhable for the execution. This was thought to be a 
SR TE great hardſhip, and ſeemed to border on injuſtice ; therefore, 
No ion if he By the 24 G. 2. . 44. It was enacted, That no action 
— > wa ſhall be brought aginſt any conſtable, or other perſon acting 
9 by his order, and in his aid, for any thing done in obedience 
| to the warrant of a juſtice, till demand has been made, or 
left at tae uſual place. of his abode, by the party, or by his 
attorney, in writing, ſigned by the party demanding the ſame, 
of the peruſal and copy of ſuch warrant, and the fame bus 
been refuſed or neglected for fix days after ſuch demand: 
and if, after compliance therewith, any ſuch action ſhall be 
brought, without making the juſtice who ſigned ſuch war- 
rant defendant, on producing and proving ſuch warrant at 
the trial, the jury ſhall give their verdict for the defendant, 
notwithſtanding any defect of juriſdiction in the juſtice. 
And if ſuch action be brought jointly againſt the juſtice and 
conſtable; on proof of ſuch warrant, the jury ſhall find for 
the conſtable, notwithſtanding ſuch defect of juriſdiction as 
aforeſaid ; and if the verdict be given againſt the juſtice, the 
plaintiff ſhall recover his coſts againſt him, to be taxed in 
ſuch. manner, by the proper officer, as to include ſuch coſts 
as the plaintiff is liable to pay to ſuch defendant, ſor whom 
ſuch verdict ſhall be found as aforeſaid. 
If a conſtable is affaulted in the execution of his office, he 


Not murder if 


the conſtable need not go back to the wall, as private perſons ought to do; 


kill thea and if, in the ſtriving together, the conſtable kills the aſſailant, 


, it is no felony; but, if the conſtaple is killed, it ſhall be 
conſtrued premeditated murder. .Hale's Pl. 37. 1 H. 
H. 457 · 5 JOEY 
VI. How reimburſed the Expences of his Office, 
Charges of By the 27 G. 2. c. 20. It is enacted, that the conſtable 


—— executing a juſtice's warrant, for levying a penalty, or other 
ſum of money directed by an act of parliament, by diſtreſs, 
may deduct his own reaſonable charges of taking, keeping, 
2nd ſelling the goods dittrained ; returning the overplus on 
demand. | e | 

Expencesof con- By the 3 Jac. c. 10. /. 1. A perſon committed to gaol, 
5 *- for any miſdemieanor, ſhall bear his own charges (if able) for 

* conveying him to gaol, and the charges of thoſe who guard 
him thither; and if he ſhall then mul or neglect to defray 
the ſame, the juſtice committing him ſhall, by warrant to 
the high or petit conſtable where the perſon ſhall inhabit, or 
from whence he {hall be committed, or where he ſhall have 


a” 


Conſtable. 


y goods within the 2 order ſo much to be ſold there- 


n 
of, as by his diſcretion ſhall ſatisfy the ſame; the appraiſe- 
ment to be made by four honeſt inhabitants - 

And by the 27 G. 2. c. 3. If he have not money nor 


goods within the county, ſufficient to bear the charges of 


himſelf and thoſe who convey him to the gaol or houſe of 


correction, the conſtable may make application to a juſtice, | 


who may upon oath examine into and aſcertain the reaſon- 
able expences, and ſhall by his warrant (without fee) order 


the treaſurer to pay the ſame; except in Middleſex, where 


the ſame ſhall be paid by the overſeers of the pariſh where 
the perſon was apprehended. by 
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Alſo by the 38 G. 3. c. 19. It is enacted, that every con- Charges in che 
ſtable or other ſuch officer ſhall every three months, and i 
within fourteen days after he ſhall go out of his office, de- — out ef the 


liver to the overſeers a juſt account in writing, fairly entered poor-rates. 


in a book to be kept for that purpoſe, and ſigned by him, of 
all ſums by him expended on account of the ſaid pariſh, &c. in 
all cafes not hitherto provided for by law, and alſo of all ſums 


received — him on the account of the ſaid pariſh ; and the 


overſeers ſhall, within the next fourteen days after the ac- 
count ſhall be ſo delivered, lay the ſame before the inha- 
bitants, and, if approved by the majority of them, the over- 
ſeers ſhall pay out of the poor- rate ſuch ſum as ſha!] appear 
to be due on the ſaid account: but if the account, or an 
part thereof, ſhall be difallowed, the overſeers ſhall deliver 
back to the conſtable or other officer ſuch bdok of accounts; 
who may then produce it to a juſtice, giving reaſonable 
notice thereof to the overſeer ; which juſtice ſhall examine 
it, hear and determine any objection that ſhall be made to 
the account, ſettle the ſum which ſhall appear to him to be 
due, enter the ſame in the account, and ſign his name there- 
to; and the overſeers ſhall pay it accordingly. /. 4. 
Provided, that if the overſeer ſhall find that the pariſh or 
place is aggrieved by any thing done or omitted by ſuch 
conſtable or other officer, or by the juſtice ; or ſhall have 
any material objection to the account, or to ſuch det-rmi- 
nation; he may, giving reaſonable notice to the ſaid juſtice, 
conſtable, or other officer, appeal. to the next general or 


quarter- ſeſſions for the county or liberty where ſuch pariſh 
or place lies; who ſhall hear and finally determine the fame : 


but, if it ſhall appear to the juſtices that reaſonable notice 
was not 'given, they ſhall eg the appeal to the next 
quarter-ſeffions. And the juſtices may order to the party for 


whom the appeal ſhall be determined, reaſonable coſts, in 
A | | like 
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The ſeſſions 
may ſuggeſt 


rules and regu- 


Removal. 


cauſe, to diſplace ſuch con 


Conſtable. 


P by the B&g V. e. 
3% det unt in corporations which have not four juſtices, 
the overſeer may appeal, if he thinks proper, to the ſeſſions 
of the county. /. 6. Nen 

And by the ſame ſtatute, ſ. . The juſtices in ſeſſions may, 
from time to time, lay down or alter ſuch rules and regula- 
tions reſpecting any coſts or charges to be allowed to any 
perſon by virtue of this act, as to ſhall ſeem juſt : and 
ſuch rules and regulations, having received. the approbation 
and ſignature of one or more of the judges of aſſize, ſhall be 


binding, and not otherwiſe, on all perſons whatſoever. 


VII. His Removal. 
The ſheriff or ſteward of the leet, having power to place 
a conſtable in his office, have conſequently a power of re- 
moving him. 2 Haw, 63. ry 
And the juſtices of the 855 have alſo uſed, for good 
ables as have been choſen, and 
ſworn by them. 2 Haw. 65. f ns 4 
If a conſtable ſhall continue more than a year in his office, 
the ſeſſions may diſcharge him, and put another in his place 
till the lord ſhall hold a leet. 13 & 14 C. 2. c. 12. 15. 
And, ſhould the court, or other judge, refuſe to diſcharge 


a conſtable, the King's may compel them by manda- 
mus. 2 Haw. 05, | 
hey may be 


In the manner that the conſtables are choſen, t 


* removed, and by the like authority ; therefore, if there ſhould 


be cauſe to remove an high conſtable from his place, it has 


not been thought fit that any one or two juſtices ſhould do 
it upon their diſcretion ;. but that it ſhould: be done by the 


greater part of the juſtices of that diviſion, and for ſome juſt 


cauſe ; or elſe that it be done at the ſeſſions. Dali. c. 28. - 


. 12 G. 2. c. 29. / 8. It is enacted, that the high 
conſtables ſhall, at the general or quarter- ſeſſions, if requir- 


ed, account for the general county- rate by them received, 


on pain of being committed to gaol till they ſhall account, 

and ſhall pay over the money in their hands, according to 
the order of the ſaid court, on the like pain of impriſonment. 
And all their accounts and vouchers ſhall, after having been 
paſſed at ſuch ſeſſions, be depoſited with the clerk of the peace, 


to be kept among the records, and be inſpected by any juſtice 


without fee. r 05 Ib ty 
e VIII. Of 


Conſtable. 
vin Of the Conflables of London. 


The chy of London is divided into twenty-ſix wards, How nominated | 
every ward into a number of precincts, and every precinct and appointed. 
has a conſtable. They are reſpectively nominated by the 
inhahitants of each precinct yearly on St. Thomas's Day, 
and confirmed, or otherwiſe, at the court of wardmote. - 
When confirmed, theyare ſworn into their offices at a court 
of aldermen, on the next Monday after Troelfih-day. 
They ſwear to keep the king's peace to the utmoſt of their 
power; to arreſt affrayers, rioters, and ſuch as make con- 
teſts to the breach of the peace, and carry them to the houſe F 
of correction, or Compter of one of the ſheriffs ; and, in caſe = 
of reſiſtance, to make outcry on them, and purſue them from 
ſtreet to ſtreet, and from ward to ward, till they are arreſt- | 
ed: to ſearch for common nuiſances in their reſpective wards, 
being required by ſcavengers, &c. and, upon requeſt, to _- 
aſſiſt the beadle and raker in collecting their ſalaries and | | 
quarterage ; to preſent to the lord mayor, and minifters of 
the city, defaults relating to the ordinances of the city; to 
certify once a month, into the mayor's court, the names and 
ſurnames of all freemen deceaſed, and alſo of the children of 
ſuch freemen, being orphans. ff © © © 
And, by the articles of the wardmote inqueſt, conſfab/es _ 
are to certify the names, ſurnames, pace of dwelling; pro- 
feſſion, and trade of every perſon, who ſhall newly come to 
inhabit in their percincts, and to keep a roll thereof; in 
order to which they are to make enquiry, at leaft once 2 
month, into what _ are come to lodge and ſojourn 
there ; and if they find, by their own confeſhons, or the re- 
cord of the alderman's books, that ſuch new-comers are 
ejected from any other ward for bad living, or any miſde- 
meanonr, and refuſe to find ſureties for their 9 Aoun 
warning is to be given to them and their land}ords, that they 
depart; and, on refuſal, they may be impriſoned, and the 
landlord fined' a yeat's at greed the by ſuch new-comers. - 
Cal .. 2570 n 
Conſtables of London, in each ward, are to attend the to attend the 
watch by turns, and go the rounds; and, with the beadles, Watch by turns. 
every night are to warn ſuch perſons as are to ſerve up- 
on the watch in their precindts; and if they refuſe to 
appear, the conſtable may hire others in their ſtead, and 
they ſhall pay him according to the cuſtom of the city ; hut 
the common council appoint the watchmen. Watchmen 
are to 1 night walkers, vagabohds, perſons going 
armed, &c. and may arreſt ſtrangets in the night, and carry 
| them 
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Conſtabie. | 
them before the conſtable to be examined; and, finding cauſe 


of ſuſpicion, ſecure them till the morning; and whether they 
are horiemen or footmen, or drivers of carriages, or perſons 


. tat carry burdens, the watch may detain them till the morn- 


ing, unleſs they can render a good account of themſelves, 
their company, and carriage, &c. And conſtables, &c. are 
to be aiding and affiſting to the watch; and the watchmen 
are to obey their orders, in conveying. offenders to the 
Compter, which is the common priſon tor offenders for the 
breach of the peace, till they are examined and puniſhed by 
the lord mayor, &c. But conſtables ought to be careful 
whom they fond to the Compter, for fear of ation for falſe 
impriſonment, proſecution for damages, &c. If any will not 
obey the — of the watch, they may make hue and cry 
after them; and for ſuch arreſt of a ſtranger (eſpecially one 
ſuſpected), none is liable to puniſhment. Dalt. c. 240. 

e court of common council are to meet the firſt of 
October yearly, and order a proper number of watchmen, 
beadles, and night conſtables, for the city of London and liber- 
ties, and determine ſums to be levied to bear the charge 
thereof upon each ward; and for raiſing money, the alder- 
men and. common councilmen of wards ſhall make a rate 
and aſſeſſment upon the inhabitants by diſtreſs, and ſhall 
appoint their watchmen, ſet down in writing their ſtands 
and number of rounds, and. make orders for regulating the 
watch, &c. 8 | | _ 

Conſtables are to keep watch and ward, from the 10th of, 
September to the ſoth of March, from nine in the evening till 
ſeven the next morning; and from the 10th of March to the 


Toth of September, from ten in the evening till five next 
morning. They ſhall uſe their beſt endeayours for prevent- 


ing fires, robber ies, and diſorders, and arreſt malefactors; 
and go twice or oftener about their wards, in every night, 
and the watchmen are to apprehend all ſuſpected perſons, 
&c. and deliver them to the conſtable of the night, who ſhall 
carry them before a juſtice of peace: conſtables miſbe- 
having themſelves, to forfeit 20s. and- the lord mayor, or 
two juſtices for the city, may hear and determine offences, 
and Jevy penalties by diſtreſs and ſale of goods, &c. 

By the 10 G. 2. c. 224, Conſtables are to certify to the 
lord mayor, and common council of the city, the names of 
all ſuch perſons as ſball interrupt them in the diſcharge of 
their offices: and a conſtable of London has power to execute 
warrants, &c. throughout the whole city, upon occaſion. 

Such as are choſen into the office are obliged to place the 


king's arms, and the arms of the city, over their doors ; or; 
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Conviction. 
if they reſide in alleys, at the end of ſuch alleys, towards the 
ſtreets, to ſignify that a conſtable lives there, and that they 
may be the more eaſily found when wanzed, 
Where a ſtreet-walker has been taken to a watch-houſe — not to 
by ſa watchman in the night, in the city of London, though —— KG 
without any poſitive charge, the conſtable is liable to an in- London brought 
ditment for a miſdemeanor in diſcharging her. In the caſe by a watch- 
of K. and Bootie, T. 32 & 33 G. 2. Ona motion in arreſt . 
of judgment after a verdict for the king, on an indictment, 
againſt a conſtable for a miſdemeanor, in letting a woman 
aps cut of cuſtody, who was charged as a /ireet-walker, 
&c. The objection taken on the rule to ſhew cauſe was, that it 
is not charged, that the defendant knew that the woman taken 
into cuſtody was a /tree!-walker, &c. as the indictment de- 
ſcribed her to be; and if ſhe was not a /treet-2walker ſhe was 
not liable to be detained by him, and he would by ſuch de- 
tainer have ſubjected himſelf to an action for falſe impriſon- 
ment. After ard the counſel on both ſides, the court . 
gave their opinion. Foſter, juſtice : The preſent cafe is a 
. goa and ſufficiently charged on the defendant. 
The peace of this city can never be preſerved, unleſs watch- - 
men are ſupported in doing their duty. Milmat, juſtice : 
I think it a miſdemeanor in the conſtable, to diſcharge an 
offender brought to the watch-houſe by a watchmen in the, 
night, though without any- poſitive charge. In the preſent 
caſe, [ think this is a ſufficient allegation of the fact of her 
being ſuch a perſon, and of her being delivered to the defen- 
dant as ſuch a perſon, By the court: Let the rule to ſhew. 
cauſe * the judgment ſhould not be arreſted, be diſcharged. 
Burr. 4. | . 1 : 
In other reſpects, the conſtables of London are regulated 
by the general laws reſpecting thoſe officers, as they are diſ- 
perſed under the numerous heads, in the buſineſs of which 
their duty is unavoidably incorporated; and particularly, 
_ thoſe that are mentioned at the beginning of this title. 
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Conviction. 


| C2 NVICTION is either when a man is outlawed, or Convidion, 
F appeareth and confeſſeth, or elſe is found guilty by the what. 
W Cromp. Inſt. | 8 | 
he law implies a conviction, before puniſhment, though 
not mentioned in a ſtatute; and where any ſtatute: makes a 
7 CS ſecond 
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ſecond offence felony, or ſubject to a heavier penalty than 
the firſt, it is always implied that ſuch ſecond offence ought 
to be committed after a conviction for the firſt, 1 Haw. 
13. 107. 

Satomi amounts to a conviction, though it does not fol- 
low that every one who is convict is adjudged. 1 Haw. 14. 
See ACQUITTAL. | 7 | 

A conviction ought to be in the preſent tenſe, and not in 
the time paſt, L. Raym. 1376. Str. 608. 

A conviction ought to be on an information or complaint 
precedent. IL. Raym. 510. | w 
Fe muſt be aſter When an act of parliament orders the conviction of of- 

fenders before juſtices of the peace, &c. it muſt be intended 
after ſummons to bring them in, that they may have an op- 
portunity of aN their defence; and if it be otherwiſe, 
the conviction ſhall be quaſhed: as in the caſe of Q. v. 
Dyer, MH. 2 Ann. The defendant was convicted on fat. 7 
Fac. 1. c. 7. for embezzling yarn delivered to him to be 
woven; and the conviction A forth, that whereas complaint 
hath been made before us, 4. B, &c. juſtices of the peace 
in C. by J. S. that on ſuch a day, and then ſets forth the 
: it further ſets forth a ſummons made by them, to 
bring him in; and by virtue thereof, he appeared before 
them on Friday the 17th day of April, &. An objection | 
was made, that a ſummons is eſſential in this caſe; and that 
here it appeared on the face of the conviction, that there was 
no ſummons, for the ſummons ſhews it impoſſible, there 
1 ſuch a day as Tueſday the 17th of Apr il that year; 
for the 19th day of April that year was on a Friday, To 
which it was anſwered, that the order had been good with- 
out ſetting that matter forth, Holt, Ch, J. Of common 
right the 7 ought to be ſummoned, if poſſible ; and it 
would be well to ſet forth, that he was ſummoned and ap- 
peared, or did not appear, or could not be found to be ſum- 
moned ; and though the ſtatute orders that the offender 
ſhould be convicted, yet that muſt be intended after ſum- 
mons, that he may have an opportunity of making his de- 
fence; and this ſummary juriſdiction ought to be governed 
ſtrictly by form, and every thing ought to appear regular in 
the buſineſs ; and they ought to wen memorandum, that 
ſuch a day complaint had been made; that thereon a ſummons 
was iſſued, returnable on ſuch a day; and that the party be- 
ing ſummoned, did, or would not appear, or could not be 
ſummoned, &c. and it is abominable to convict a man be- 
hind his back. The court agreed, that of common right 
there ought to be a ſummons; and that the almanack is 
; | part 


/ 


part of the law of England, of which the court muſt take 
judicial notice, and that nothing could make this good but 
an intendment, that the juſtice could not convict a perſon. 
without a ſummons. | Poel, juſtice, ſaid, that if an action ; 
was brought againſt an officer for executing this conviction, TT 
it would not lie, for an erroneous conviction would juſtify 
him: indeed, if no ſummons had been ſhewn, perhaps he 
would intend one, according to precedents ; but here you 
ſhew aſummons, and an appearance at a day impoſſible: and 
for the ſaid objection, the conviction was quaſhed by the 
whole court on the laſt day of the next Hilary term. 6. Mod. 
Rep. 6, 41. | 3 
Aud Ye the caſe of X. and Venables, T. 11 G. The court 
were unanimouily of opinion that the party ought to be 
heard, and for that purpoſe ought to be ſummoned in fact; 
and that if the juſtices proceeded againſt a perſon without 
ſummoning him, it would be a miſdemeanor in them, for 
which an information would lie. I. Raym. 1406. 
Alſo in the caſe of K. and Allingtan, H. 12 G. On affi- 
davit that no ſummons was had, the court granted an in- 
3 againſt the juſtice who made the conviction. 
Str. 678. | | | 
H. 5 G. X. and John ſon. The defendant Was convicted Appearance to 
for keeping a gun; and exception was taken that there was a ſummonscurce 
not a reaſonable ſummons ; for it was made to appear the defects. 
fame day, which might be impoſſible on account of the diſ- 
tance, or the ſummons being ſerved late, and his witneſſes 
might not be got together on ſo ſhort a warning: then it 
was to appear at the pariſh aforeſaid, whereas there were 
two pariſhes mentioned before. It was anſwered, that the 
defendant appeared at the time, and made defence; ſo that 
cures all defects in the ſummons. And by the court, The 
anſwer is right. Str. 261. 525 | | 
H., 3 C. K. and Simpſan. The defendant was convicted juſtices may 
for deer: ſtealing;; and the convictiog ſet forth, that he had convid, if he 
been ſummoned to appear before the juſtices, but it did not offender does 
appear he ever was before them. Exception was taken to {nab 
this, that as no appeal lies in this caſe, the juſtices ſhould 
not have proceeded in. the abſence of the party, eſpecially - 
where it may end in a corporal puniſhment, as it may do 
here for want of a diſtreſs. By the court: We are all of 
opinion, the offender may be convicted without appearing. 
The ſtatute is ſilent as to the method of proceeding, and the 
law of England, it is true, in point of natural juſtice, always 
requires the party charged with any offence, to be heard 
before he be condemned in judgment; but that rule muſt. 
Vor. I. (ia. ) Mn have 
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have this objection, unleſs it is through his own default; 
were it otherwiſe, every criminal might avoid conviction. 

Str. 44. | = | | | 

But, generally, it is not neceſſary to ſet forth the ſum- 
mons in the conviction; for although no ſummons is ſet forth, 

t the court will intend one: but where a ſummons is 
ſet forth, and that ſummons appears to be irregular, the court 
will quaſh the conviction, there being then no room to in- 
tend any other ſummons. 11 G. K. and Venables. 1. Seſſ. 

C. 210. L. Raym. 1405. | 25 
The acts which ſubject men to new and other trials tha 
thoſe by which they ougkt to be tried by the common law, 
ought to be taken ſtrictly, and the court of King's Bench 
will require that it appear upon the face of ſuch proceed- 
ings, that the fact was an offence within the act, and that 
the juſtices have proceeded accordingly. H. 1 Ann. King 
and Chandler. 1 Salk. 581. | 
The particulars "Therefore the particular manner of the offence ought to 
1 be ſet forth, Thus in the caſe of ſwearing, before the le- 
giſlature by the 19 C. 2. had directed a — form of 
words for the conviction, it was required not only to ſet 
forth that the perſon had curſed or ſworn in general, but 
the particular oaths and curſes were to be ſet forth, that the 
court might judge thereupon, whether they were really 
| oaths and curſes or not. H. 8 G. K. and Sparling. 
Str. 497. | .* 5 
Ms Conviction on a penal ſtatute ought expreſsly to ſhew, 
that the defendant is not within any of its proviſos; for, 
fince no plea can be admitted to ſuch a convictiqn, and the 
_ defendant can have no remedy againſt it, but from an ex- 
ception to ſome defe& appearing in the face of it, and all 
the proceedings are-in a ſummary manner, it is but rea- 
ſonable that ſuch a conviction ſhould have the higheſt cer- 
tainty, and fatisfy the court, that the defendant had no fuch 
matter in his favour, as the ſtatute itſelf allows him to 
plead. 2 Haw. 250, 
Where the juriſdiction is local, the offence muſt be com- 
mitted within that juriſdiction, as in the following cafe : 
entree uy wn E. 26 G. 3. K. v. Jeffries. This was a conviction on 
proved to be 5 x 
committed in a the lottery act, 22 G. 3. c. 47. The information charged 
certain place, that, on the Toth of March, 1786, Thomas Jeffries did, in 
Great Dneen's-Street, in the pariſh, &c. take and receive of 
Thomas Fackſon 25. 9d. and in conſideration thereof, di 
agree to pay to him one guinea if N. 18,433 ſhould be 
drawn on the thirtieth day of drawing the lottery, The evi- 
dence was, that, „On the 10th of March laſt, 8 9 as 
| DM re 


The ſtatutes to 
de taken ſtri ᷑ly. 


Con viſtion 
ſated perſonally with the ſaid Feffries the ſaid ticket, and 
paid 25. 94. to receive one guinea if drawn blank or prize 
on the thirtieth day of drawing.“ Er/tine objected, that the 


evidence did not prove the offence to be committed in the 
place laid in the information, which it ought to have done; 


for, wherever the juriſdiction of the magiſtrates to try the . 


offence is local, the offence muſt be proved to have been 
committed within their juriſdiction. The court was of the 
fame opinion, and the conviction was quaſhed. Durnf. 
and Eaſt. 241. | 
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A conviction on the candle act was quaſhed, becauſe the py;qence muſt 
evidence was not ſet out; it being only alledged, that the be ſet out. 


offence was fully and duly proved, Str. 919. K. and Theed, 


M. 5. G. 2. 


And in the caſe of K. and Baker, a conviction for taking 


pilchards, againſt the form of the ſtatute, was quaſhed; be- 
cauſe the witneſs ſwears generally that the defendant is 
guilty of the premiſſes; which is taking upon himſelf to 
ſwear the law. Str. 316. 


Alſo in the following caſe : E. 1 G. 3. K. v. Vipont and 
Others. On a conviction under fat. 12 G. 1. c. 34. againſt 
the defendants, for combining together to raiſe their wages 


in their buſineſs of woolcombers; their council took the 
following exceptions to the conviction. - 1ſt, That no evi- 
dence is ſtated to have. been given in the preſence of the 
defendants, only the charge was read to them, &c. 2dly, 
The fact as charged is not an offence within the ſtatute, 
&c, 3dly, Here is no judgment. It is only ſaid that they 
are convicted for unlawtully entering into ſuch combination, 
&c.. After hearing council on both ſides, the court gave 
their opinion. Lord Mansfield: The firſt and third ex- 
ceptions are fatal. iſt, The evidence ought to be taken 
over again in a defendant's preſence, unleſs he confeſſes. 
In the preſent caſe, the defendants do not confeſs before 
the juſtices, and the evidence only is, that they had formerly 
contefſed this combination to a witneſs. In a conviction, 
the evidence muſt be ſet out, that the court may judge of it, 
and the ſame muſt be given in the preſence of the defend- 
ant, that he may have an opportunity of croſs-examining 
the witneſſes. 2d, On this conviction, the puniſhment 
is diſcretionary, as to the time of impriſonment. There 
is no judgment at all, only a conviction; they ought to have 


gone on, and adjudged the forfeiture; therefore on both 
thoſe objections, this conviction ought to be quaſked ; 
for however uſeful a ſtatute may be for the benefit of trade, 


yet the juſtices muſt convict according to law. Dexiſen 


Mm 2 and 


— 


ſ 


F32 Conbiction. 
and A iimot, juſtices, concurred with the chief juſtice, By 
the court unanimouſly: Let the conviction be quaſhed. 
Burr. Mansf. 1163. | | 

Convition bad E. 26 G. 3. A. v. Solomons. The defendant was con- 
— 2, vidted on the — act of 22 G. 3. c. 47. He was 
3 charged with two offences, viz. with dealing in ſhares of 
lottery tickets, and with regiſtering tickets without licence, and 
he is convicted of the ſaid offence ; ſo that it does not ap- 
pear of which oftence he is convicted. By the court: The 
conviction is bad; there is a duplicity of charge. A con- 
viction muſt be good in all its parts: the information muſt 
be ſupported by the evidence, and the judgment muſt be 
ſupported by both. A judgment for too little, is as bad 
as a conviction for too much. Let the conviction be 

quaſhed. Dur uf. and Eaff. 3 
A conviction for killing a deer was quaſhed, becauſe it 
was only he is con71Hted, without any judgment of forfeiture, 
K. and Hawkes, H. 3 G. 2. Str. 858. WE 
Ajuſtice's li- H. 30 C. 3. X. againſt Downs. A conviction was af- 
cence, as well ac firmed for ſelling ſpirituous liquors by retail, without a licence 
un excite licence from tuo juſ7ices of the peace; the party being liable to the 

' pirituous l > 
is requir- Penalties of the 5 G. 3. c. 46. though he has a licence from 
to be taken, the commiſſioners of the exciſe to retail ſpirituous liquors. 
— for The exemption in the 26 G. 2. c. 28. that nothing in that 
2 ct ſhall extend to alter the time of granting licences in cities 
and towns corporate, does not exempt ſuch from the 
operation of the other parts of that act: but magiſtrates in 
ſuch diſtricts muſt give the ſame notice of their meeting to 


 Convidtien rant licences that juſtices for a county give. By the court: 
atirmed. t is neceſſary that a perſon ſhould have two licences to en- 


able him to ſell ſpirituous liquors ; and therefore it is ma- 
terial to aſcertain with preciſion the terms which the legiſ- 
lature have uſed in ſpeaking of both theſe. It is clear, that 
when the legiſlature ſpeaks of a licence to ſell alc, beer, or 
other exciſeable liquors, they mean a juftices' licence; when 
they mention a licence to ſell ſpirituons liquors, or diftilled 
liquors, they mean an exciſe licence, If ſo, the licence to 
ſel ale, beer, or other exciſeable liquors, mentioned in the 
5 G. 3. means a licence by the juſtices; and the 9 G. 3. 
which ſpeaks of /icences to 2 ſpirituous liquors, leaves the 
Juſlices' licence untouched, and only declares that the legit 
lature did not intend, in paſſing the 5 G. 3. to interfere 
with the exciſe licences ; and conſequently the penalty of 40s. 
given by the 5 G. 3. attaches on perſons who retail ſpiri - 
tuous liquors without a licence from the juſtices. Durnf. 

and Eoff. vol. 3. 560. 
Conviction 
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Conviction for trading as a hawker, pedlar, and petty 
chapman, toit haut having a licence, is good, though in the 
evidence it only appears that the party refuſed to produce 
any licence, as in the following caſe: 

E. 4 G. 3. KX. v. Smith. The defendant was convicted 
defore a juſtice of peace for trading as a hawker, pedlar, and 
petty chapman, without having a licence. On the con- 
viction being removed into this court by cert:orar:, the de- 
fendant's council took: the following exception (among 
others) to ſuch conviction ; That the evidence which the 
juſtice had tated in his conviction was not ſufficient to ſup- 
port his adjudication, that the defendant had no licence; 
the charge was, that the man had traded as a hawker, &. 
in ſelling a piece of muſlin, &c. without having a licence. 
The 4 ſtated by the juſtice in the 84e der is, that. 
the man refuſed to produce any licence; whereas the trading 
without having any licence, and the refuſing to produce his 
licerice, (if he has any) are quite diſtinct offences, and are, 
ſo conſidered by Hat. 9 & 10 W. c. 27. which gives quite. 
diſtinct and different penalties for them, viz. 12“. for the 
former, and 5l. for the latter. Refuſing to produce a li- 
cence, which a man has, is in its nature a very different 
thing from not having one to produce. The man having con- 
ſeſſed that he traded as a hawker, &c. is no ground for con- 
victing him for trading as ſuch without a licence, notwith- 
ſtanding his refufal to produce it; and though /. 8 of this 
flat. as well as tat. 3 and 4 Ann. c. 4. gives the ſame for- 
feiture for not producing, as for not having one, yet that 
cannot alter the nature of the offence. After . d. | 
counſel on both ſides, the court gave their opinion. Lord 
Mansfield faid, he could ſee no doubt of the conviction's 
being good under 9 & 10 W. ſ. 8. By the court: Let 
the conyiction be confirmed. Burr. Man f. 1475. 


— * 8 1 * r 81 . __—_— 
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Condage fo? Shipping. 
A re NX JIRA 1 Wt * | 
CORDAGE is generally. applied to the materials uſed 
in making, as well as to all Kinds of ropes belonging to, 

the rigging. of ſhips, - Seaman's Diff. 

By the 25 G. 3. c. 5b. it is enacted, That no perſon ſhall Arti-les not to 
uſe, in the making of cab/es, hawſers, or other ropes for the dy uſed iu man- 
uſe of ſhipping, or knowingly ſell the ſame, in the manufac- fe sse for 


turing of which there ſhall have been uſed any hemp, uſually r 
" „ known 


os Ea we. ae 0 # 4 er 5 
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known by the names of ſhort clucking, half- clean, whale. 
line, or other topping, cordilla, damaged hemp bought at 
public or other files, or any hemp from which the ſtaple 
part thereof ſhall have been taken away by the manufacturer, 
on pain of forfeiting (if the manufacturer) ſuch cable, hawſer, 
or other rope, and treble the value thereof : and the vender 
(not being the manufacturer) ſhall forfeit a ſum equal to 
//) —T an 
Cordage ane, And by the ſame ſtatute, (. 3, 4. it is further enacted, That, 
2 ſtaple and che better to diſtinguiſh the quality of ſuch ropes, when- 
interior. ever the ſame ſhall be manufactured in wliole or in part, the 
uſe whereof is not prohibited by this aA, and the quality 
whereof ſhall be inferior to clean Peterſburgh hemp, the 
fame ſhall be deemed inferior cordage, and ſhall be diſtin- 
guiſhed by the maker by running from end to end thereof, 
three tarred- mark yarns, ſpun with turn contrary to that of 
rope-yarn, and alſo one like tarred yard in every other rope 
| for the uſe of ſhipping ; and ſhall mark or write on a tal] 
to be affixed thereon, the word flaple or inferior (as it ſh 
happen to be), together with his name, ſigned by himſelf or 
his attorney, with the name of the place where manufac- 
tured : in default whereof the manufacturer ſhall forfeit 10. 


— — I - 


| for every hundred weight, * 5 
; ny — And if any rope- maker ſhall permit his name to be put 
| — to any ſuch ropes as aforeſaid, not being of bis own manu- 


= facturing; or if the vender or proprietor of any ſuch ropes, 
[ or any other perſon whatſoever, ſhall wilfully mark upon the 
tally affixed thereon, the name of any perſon not being the 
manufacturer thereof, he ſhall forfeit 20“. ſ. 5. 

Or old tuff, And any perſon who ſhall make cables of any old or worn 
Nuff, which ſhall contain above ſeven inches in compaß, 

ſhall forfeit four times the value thereof. /. 6. c 
Importing lt is further enacted that, when any ſhip belonging to bis 
cordage. majeſty's ſubjects reſident in Great Britain or the Brit 
colonies; thall come into any port in this kingdom, the maſter, 
at the time of making his entry at the cuſtom-houſe, ſhall 
make entry on oath of all fareign-made cordage on board for 
which no duties been paid (ſtanding and running rig- 
ing in uſe excepted); and ſuch maſter ſhall, before ſuch ſhip 
Pal be cleared inwards, where any diſcharge ſhall be made 
of her lading, pay for ſuch foreign-made cordage as ſhall be 
- ſpecified in the ſaid entry, the duties as by the laws now in 
being are charged upon toreign- made cordage imported into 
this kingdom ; and if ſuch maſter ſhall make default herein, 
te foreizn-made cordage on board. ſuch ſhip ſhall be for- 


feitech 
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feited, and he ſhall forfeit 20s. for every hundred weight 


thereof. /. 8. i” 


But this ſhall not extend 


built abroad, before the paſſin 
any Briti/h ſubject. /. 9. 10. 


All the pecuniary penalties and forfeitures impoſed by this Penaitics how 
act exceeding 50. are to be recovered in the courts at [Veſt recovered aud 
minſter; if not exceeding that ſum, they may be levied by 


diſtreſs, by one juſtice on the oath of two witneſſes; and, for 


want of ſufficient diſtreſs, ſuch "juſtice ſnall commit the of- 


fender to the common gaol or houſe of correction for any 
time riot exceeding three calendar months, nor leſs than ſeven | 
days; or till ſuch penalty, coſts, and charges ſhall be paid: 
and ſuch penalties and forfeitures, with the cordage that 

| ſhall be forfeited, ſhall-be paid and delivered to the perſon 


who ſhall ſue, who'may diſpoſe of ſuch cordage after being 
*<at into lengths. 


| 7. . „ 201 11 15 | | : 
© Provided always, that if any perſon ſhall think himſelf ag- Appeal · 


-grieved, and for which no particular method of relief is ap- 
pointed by this act, he may, within four months after ſuch 
matter ſhall have been done, appeal to the ſeſſions, giving 


fourteen days notice in writing of his intending to appeal, 


and the matter thereof, to the perſon appealed againſt; and, 


within four days after having given ſuch notice, entering 


into a recognizance before ſome juſtice, with two ſureties, 


to try ſuch appeal, abide by the order, and pay ſuch coſts as 


ſhall be awarded at ſuch ſeſſions: and, on due proof of ſuch 


notice, and entering into ſuch recognizance, the juſtices 


at fuch ſeſſions ſhall hear and finally determine ſuch appeal, 
and award ſuch coſts as they ſhall think proper; and ſuch de- 
termination ſhall be final. /. 1 I. - 


And no 'proceeding ſhall be quaſhed for want of form Proceedings 


only, or be removed by certiorari or other writ into any 
other court; and ſuch diſtreſs ſnall not be deemed unlawful 


diſtraining be deemed a treſpaſſer ab initio on account of any 


irregularity which may afterwards be done by the party dii- 
training; but the perſon aggrieved may recover ſpecial da- 


mage in an action on the caſe ; but no plaintiff ſhall recover 
in ſuch action, if ſufficient tender of amends has been made 
before the bringing of ſuch action. /. 12, 


Mm 4 


to cordage brought from the 
Ea/t Indies, nor to the materials now in the uſe of any ſhip 
g of this act, the propetty of 


not exceeding twelve feet) to his own uſe. 


—— GC —ä ñ  - 


quaſhed, nor 
pb 5 s » diſtreſs be deem- 
or the perfon making it, a treſpailer, on account of any de- cd univwful, for 


fect or want of form in the proceedings; nor ſhall the party V*** vt 20588. 
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I. Alſcertaining the Meaſure and Prices of Corn. 
II. Importation of Corn. 
III. Exportation of Corn. F 
V. Puniſhment for burning or cutting Corn. 


J. Alerlaininę the Meaſure and Prices of Corn. 


ing corn i II is againſt the common law of England to buy or ſell 
"_ corn in the ſhcaf, before it is threſhed and meaſured ; the 
hy. >> reaſon whereof ſeems to be, becauſe by ſuch ſale the market 

| is in effect foreſtalled. 3 Iuſt. 197. - | "48 
Corn to be ſold By the 22 C. 2. c. B. /. 2. Any perſon who ſhall fell corn 

| by Wincheſter otherwiſe than by Winchefter meaſure, ſealedand ſtricken by the 

mealure- _ brim, ſhall, on conviction before one juſtice, on the oath of 

one witneſs, forfeit 40s. to be levied by the churchwartens 

and overſeers, or ſome of them, to the uſe of the poor, by diſ- 

treſs and ſale; and, in default of diſtreſs, to be impri ned 


till pad. lied, ©": Bhs os = 
Mayor permit» And by the fame ſtatute, /. 3. If 22 I, or other 
2 - head officer, ſhall knowingly permit the ſame, he ſhall, upon 


conviction at the county ſeſſions, forfeit 50/; half to the pro- 
ſecutor, and half co the poor, by diſtreſs and fale. For want 
of diſtreſs, to be impriſoned by warrant of the juſtices, till 
Ie payment be made. ul _— 

Additional pe- Alſo by the 22 & 23 C. 2. c. 12 /. 2. Every perſon who 
naley, hall ſell or buy corn without meaſuring, being thereunto re- 
quired, or in any other manner than as directed by the 22 C. 
2+ 6 0, (as above mentioned), and that without the ſhaking of 
the meaſure by the buyer, he ſhall, beſides the penalty of that 
act, forfeit the whole of the corn ſo bought or or the 

value thereof, to the party complaining. 

On complaint made to a jaſtice, that corn has been 
bought, ſold, or delivered, con to this act, the proof 
ſhall lie upon the'defendant, to make it appear by the oath 
of one witneſs, that he fold or bought the ſame unlawfully : 
and if he ſhall fail therein, he ſhall forfeit as before men- 
tioned, to be levied by diſtreſs and ſale; to be diſtributed 

- by the juſtice, half to the poor, and half to the informer. 

Same flat. ſ. 3. h od | 
Difference of But, notwithſtanding the ſeveral ſtatutes reſpecting the 
Dre. uniform ĩty of meaſures throughout the realm, the meaſure 


of 


f 
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of corn differs in many places, the buſhel 2 larger in 
Y 


one place than in another; and though regularly a cuſtom 


or preſcription againſt a ſtatute is void, except it be con- 


firmed or ſaved by another ſtatute ; yet it is ſaid that, in the 


meaſure of corn, the cuſtom of the place is to be obſerved, 


if it be a cuſtom beyond all memory, and uſed without any 
viſible interruption. Bar. 578. PEG 


By the 10 G. 3. c. 39. (which was a temporary act, but Officers ap- 
has been continued from time to time) The juſtices, at Printed w__ 
Michaelmas ſeſſions yearly, ſhall order returns to be made 02 0 OW: 


weekly of the prices of wheat, rye, barley, oats, and beans, 


(and in Scotland alſo of beer or big) from ſuch market-towns 


eing leſs than two, nor 


as they ſhall think proper, not 


more than ſix, within any county, riding, or diviſion; and 


. ſhall appoint a proper perſon, being an inhabitant of ſuch 
market-town, to make ſuch returns from every ſuch 
market-town, to the perſons appointed to receive the ſame : 
and when any perſon fo appointed ſhall. die, neglect his 
duty, or become incapable of performing it, two juſtices of 
the peace may appoint another till the next ſeſſions, and the 
juſtices there may confirm their choice, or appoint another 
till the next Michaelmas ſeſſion. If the juſtices ſhall neglect 
to appoint ſe” panes to make returns, the commiſ- 
fioners of the ury 

mat ſeſſions next following. /. 1, 2 - 
The meal-weighers in London ſhall take an account of 


the prices of wheat, rye,” barley, oats, and beans, at the 
markets within the ſaid city, and return the average prices 


ad. to the perſon appointed to receive the ſame as afore- 
laid. /. 2. | | 221 


And the juſtices of the peace ſhall cauſe a ſtandard n 
chefler buſhel to be provided, and kept at each market - be provided. 


town from whence the return ſhall be made; and ſuch re- 
turns ſhall be average prices of wheat, rye, barley, oats, and 
beans, by the cuſtomary meaſure of each reſpective market, 
and the average prices by the faid ſtandard or Miucheſler 
buſhel. . 4. | 


_ _ Every perſon makin ſuch returns (except from Lendon) Salary for 
ſhall be paid for the — as the ſaid juſtices ſhall direct, not making returns. 


exceeding 21. for each return, to be paid quarterly, by the 
treaſurer, out of the public ſtock, on receiving a certificate 
from the perſon appointed to receive the returns, that they 
have been made according to the directions of this act, and 
upon receipt of duplicates of ſuch returns ; which duplicates 


ſhall be tranſmitted to the clerk of the peace, or his deputy, _ 


from the perſons making the ſame, four times in every year, 
n to 


r — 
— — —— 
_ — 1 42 
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y ſhall appoint them till the Michaels 


_=_— _ --.  : 
to be laid before the juſtices at their next general or quar- 
ter- ſeſſions. /. 5. „ 5 EN” 

And the commiſſioners of the Treaſury ſhall appoint a fit 
and proper. perſon to receive the returns at the Tre, 
who ſhall enter the returns in a book to be kept for that 
purpoſe, and ſhall once a week cauſe the fame, or an ab- 
ſtract thereof, to be publiſhed in the London Gazette z and 
Mall, four times a year, tranſmit a certificate to the clerk 
of the peace of each county or diviſion, and to the court of 
the mayor and aldermen of London, of the returns which 
have been.made by the ſeveral perſons appointed to make 
the ſame within ſuch, county or diviſion, and alſo whether 
the ſame were regularly ns 1} e ear 

And he ſhall receive and ſend all his letters and packets 
„ / oO rm 


4 
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II. Importation of Corne © +1. 4 | 


| e ae ee ee eee 2. LD 
Duty on impor- By the 22 C. 2. c. 13. / 1. When corn does not exceed 
tation. the following prices, the cuſtom and poundage ſor corn im- 
ported ſhall be as follows: wheat not «exceeding 531. 12 
the quarter, ſhall pay 165 if it exceeds 537. 44. and not 
40. it ſhall pay 85-3 rye, not exceeding 40s. a quarter, ſhall 
ben 16s; barley and malt, not exceeding 32 r a quarter, 
mall pay 165; buck wheat, not exceeding 32. a. quarter, 
ſhall pay 163 ; oats not exceeding 165. a quarter, ſhall pay 
355 41; and peas or beans, not exceeding 403. a quarter, 


7 
* 


fo er . cn e | 25 
5 But by the 15 C. 2. c. 7. /. 3. When the prices exceed 
—ttkeſe rates, then the duties payable before this act, ſhal! 
 . » © "only be paid. Id. /. 2. That is to ſay, for every quarter 
of wheat imported 5s. 44; of rye 45; barley or malt 23. 

| 8d; buck wheat 25; oats 15. 44; peaſe or beans 44. 
Price of con And that the price of corn may be known, where ſuch 
how tobe aſcer- foreign corn is imported, the juſtices for the counties where 

- voined for that foreign corn is imported, ſhall, at every quarter-ſeffions, 
. * in charge to the grand jury to make inquiry and pre- 
entment upon their oaths of the common market prices of 
the ſeveral ſorts of middling Eugliſb corn, as the ſame ſhall 
be commonly bought and fold in the county; which pre- 
ſentment ſhall be certified by the juſtices to the chief officer 

and collector of the cuſtoms, at the port where the corn is 

imported, to be hung up in ſome public place in the cuſtom- 

houſe ; and the ſame ſhall be done in the city of London in 

October and April (and in January and Suh, 6 C. 3. 


c. 17. 
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c. 17.) yearly by the mayor, aldermen, and juſtices there, 
by the oaths of two perſons, neither of whom ſhall be corn 
chandler, mealman, factor, merchant, or other perſon, in- 
teroſted in ſuch corn to be imported, but by ſubſtantial 
houſeholders in Middleſex or Surry, and each of them hav- 
ing a freehold eſtate of 20/. a year, or leaſchold of ,50/., a 
year, above repriſes, and being ſkilful in the prices of corn. 
, B 4 5 J. 2. c. re W . 
By the a0 G. 3. c. 39. ſo, long as it continues in force, 
The prices ſhall be —— — by perſons ſpecially ap- 
pointed to make returns from the ſeveral counties, as above 
expreſſed; and the commiſſioners of the Treaſury ſhall order 
an account of the quantities of all corn and grain exported 
and imported from and into Great Britain, with an account 
of all bounties and duties paid and received therevn, to be 
tranſmitted annually by the commiſſioners of the cuſtoms in 
England and r and regiſtered in proper books to 
be kept for that purpoſe, by the perſon appointed to receive 
the returns from the ſeveral counties as by the ſaid act is 
directed. . 2 „ 
By the 21 G. 3. c. 50. So much of the former acts as 
concerns only the aſcertaining of the prices of exportation 
or importation, is repealed with reſpect to the city of Len- 
don, and the counties of Kent and E//cx, and many new re- 
ations eſtabliſhed. ae Os AY Ie Se 
Dr. Burn obſerves, that this act affects only a ſmall. part 
of the kingdom in campariſon ; he, therefore, refers to the 
act itſelf. But as we think differently from the doctor in 
this reſpect, and cannot deem the city of London, and the 
counties of Kent and Eſſex, ſo inconſiderable a part of the 
kingdom, we have given that ſtatute inſtead of referring 
Gt, ©; 5 ENTS I 
he ſubſtance of the ſaid act of 21 G. 3. c. 50. is as fol- 
lows : Whereas the ſeveral powers, proviſions, and regula- 
tions, in and by the ſaid above recited acts, declared and 
enacted, in order to aſcertain the common market prices of 
middling Engi:/þ corn and grain, are found to be inade- 
quate to the Alitary ends thereby intended: and whereas it 
would be greatly conducive thereto, that the common 
rices. of ugliſh wheat, rye, peaſe, beans, barley, malt, 
E bigg, and oats, ſhould in future be aſcertained by 
other ways and means within the city of London, and that 
the common prices of the ſaid ſeveral forts of Engliſh corn 
or grain (for the purpoſe of regulating the duties on the im- 
portation of foreign corn and grain of the ſaid ſeveral forts, 


reſpeCtively, as in and by an act, made in the rs 
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of his preſent majeſty, intiled, An act to regulate the impor- 
tation and exportation of corn, are directed), as well with- 
the faid city and the port thereof, as within or at the ſeveral 
towns, ports, and places within the counties of Eſſex and 
Kent, wherein foreign corn or grain of the faid ſeveral forts 
reſpectively may be imported, thould at all times be regu- 
lated by the prices of the ſaid ſeveral forts of Engliſb corn 
ko much of the and grain reſpectively, as the ſame ſhall or may be aſcer- 
r-cited a&ts, ©* tained within the ſaid city: it is therefore enacted, that ſo 
reſpects deter i 24 5 
maing he much of the ſaid recited acts, or any other acts relative 
cen: mon prices thereto, as reſpects the methods to be purſued in the coun- 
ot mitdling ties of Kent and Eſſex, and alſo in the city of Landon, in 
in Kent, order to enquire into and determine the common market 
Eilex and I. on- prices of middling Eugliſb wheat, rye, peafe, beans, barley, 
don, r held malt, beer, bigg, and oats, are hereby repealed. f. 1. 
Common prices It is further enacted, That the common prices of Engl 


dt Engliſh co, corn or grain of the ſaid ſeveral ſorts reſpectively, as well 


2 Kent, within the ſaid city of Landon and port thereof, as at or in 
and Effex, to be the ſeveral towns, places, and ports, within the counties 

regolared by Kent and Eſſex aforeſaid, wherein foreign corn or grain, © 
4 the ſaid ſeveral forts reſpectively, ſhall be imported, ſhall, 
the city of Lon- for the purpoſe of regulating the duties on the importation, 


* 


don. thereof, hereafter be made to depend upon, and be regulated 
by, the prices of the ſaid ſeveral ſorts bf ' Eng/i/h corn or 
grain reſpectively, as the ſame ſhall be aſcertained within 
the city of Landon, by the proyiſions herein after contained 
| in this act, and not otherwiſe. ſ. 2. 
Preamble; te- And whereas by an act, made in the fourteenth year of the 
 citiag an reigh of his preſent majeſty, intitled, An a to explyin ſo much, 
14 C. 3. of an att, made in the laft ſeſſion of Parliament, intitled, An act 
to regulate the importation and exportation of corn, as relates. 
to tle method aſcerta ning the prices cern and grain ex-_ 
ported, it is enacted, that from and after the firſt of Func, 
1774, the prices of corn and grain exported from this king- 
dom ſhall be regulated by the average prices at which fuch 
corn or grain ſhall be fold in the public market, at o 
neareſt to the port or place from whence the ſame ſhalt be 
intended to be exported, on the laſt market day preceding 
the ſhipping the ſame, and the reſpective bounties, . A 
by the ſaid act, made in the thirteenth year of the reign of 
his preſent majeſty, ſhall, in like manner, be paid and al- | 
lowed according to fuch average prices: and whereas great. 

' inconveniences have arifen from the reſtriction” in the ſaid 
act, made in the thirteenth year of his preſent majeſty, to 
taking the average prices from the laſt market day preceding 
the ſhipping of ſuch corn and graia intended to be exported; _ 
TM ” 153 | 2 


b. 


Corn. „ 
It is therefore hereby enacted, That ſo much of the afore- part of ad 11 
faid act as reſt rains the taking the average prices from the G. 3. repeal-d. 
laſt market day preceding the ſhipping of ſuch corn and 
grain intended to be exported, within the counties of Kent 
and Eſſea, and in the city of Londin, ſhall be repealed. /. 3. 
And whereas no proviſion or rule is thereby, or by any From Dec. 27, 


law now in force, eſtabliſhed, by means whereof the ſaid 1781, the in- 
| ſpector of re- 


average prices may or can be aſcertained ; and it is neceſ- nn corn to 


fary that ſome proviſion or rule ſhould be eſtabliſhed, and rec. ivc from the 


the time limited by che ſaid act for taking the average prices facors in the 

fhould be further extended; it is therefore further enacted, * 8 

That, from the 27th of December, 1781; the perſon who count (ügued) 

hall be appointed to execute the office or employment of of the corn ſold 

inſpector of the returns of corn, in manner hercinafter by them; 

mentioned, ſhall and may demand, take, and receive, of | 

every corn-factor, dealing by commiſfion from his ſeat or 

ſtand in the corn. exchange, in Mark-lane, within the faid 

city, a true weekly account or return (which faid account 

or return ſhall be thenceforward weekly demanded, and 

taken, within three days after the expiration of each 

week) of the ſeveral quantities of corn or grain of the re: 

ſpective forts before-mentioned (each ſeveral quantity and Coming the 
ſort thereof being diſtinctly marked and claſſed) by him bona — of 

fide fold and delivered as aforeſaid, during ſuch week; in purchaſers. 
which weekly account ſhall be inferted, and clearly and diſ- | 
tinctly marked, as well the price for which each ſeveral 

quantity of corn or grain, of the ſeveral and reſpective ſorts 
before-mentioned, ſhall have been by the ſaid perſon ſo deal- 

ing bona fide fold and delivered during ſuch week, as alſo the 

real name of the purchaſer thereof; and which ſaid weekly 

return ſhall be ſigned or atteſted with the name of each 

corn- factor delivering the ſame, or with the name of the 

perſon uſually emploved by him: and it ſhall be lawful for InſpeQor to 

the ſaid inſpector of corn returns, thereupon, and he is compute the 

hereby required, from the ſeparate weekly returns fo by him 122 
demanded and taken, to make up and compute, and proderly of grain, and the 


diſtinguiſh the aggregate quantity of each reſpective ſort of average prices 


corn or grain in the faid ſeveral and ſeparate weckly returns n 


contained; and alſo make up and compute the prices for 
which ſuch aggregate quantity of each reſpeCtive fort of 
corn or grain, hath been hona fide, during ſuch week, fold 
and delivered; and alſo make up, and compute therefrom, the 
average prices of each reſpective fort of corn or grain during 
ſuch week bona fide ſold and delivered; the amount of which 
aggregate quantities aud prices, and alſo the average prices ſo 


formed and computed, ſhall be fairly written in a book, to be 1858 
and to publiſh 2 


by him ꝓt :pared and kept for that purpoſe: and it ſhall be law - Me ferlpe of 
. g „ | | ful ſuch UCCCULt aB 


| Penalty on 


- 1 
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Ac Londen Ca- fy} for the ſaid inſpector of corn returns, and he is hereby te- 


zctte w n : 
| * N to cauſe to be publiſhed, once in every week, a tran- 


cript of the amount of ſuch aggregate quantities and prices, 
which ſhall be and alſo the average prices thereof, in the London Gazette , 
ec<med to have Which average prices, ſo publiſhed, ſhall be deemed to be, and 


deen the avet- to have been, the real average prices of each ſort of corn or 
age prices, du- | 


- Sos. grain therein reſpectively mentioned, during the week to 


fpcaive week, Which the ſaid average prices ſhall refer, as well in the pub- 
— Eſſex, lic markets of the towns, places, and ports, within the 
London. counties of Kent and Eſſex, as in the city of London and 
port thereof, whence the ſaid corn or grain may be ex- 
ported, and whereby the bounties payable by law on ſuch 
reſpective forts of corn or grain exported ſhall henceforth, 
within the counties of Kent and E//ex, and the city of Londen 

and port thereof, be governed and regulated. /. 4. 
Secretary of the And it ſhall be lawful for the perſon, who for the time 
corn-enchange being ſhall act in the office of ſecretary or clerk at the corn- 
ng exchange, and he is hereby required, at the requiſition of 
required, the che faid inſpector of corn returns, to deliver to him in 
eames and writing the name of each corn- factor, and his place of 
places of abode abode, if the fame ſhall be to him known, and is alſo de- 


. * of all corn-fac- 


tors belonging Manded ; and upon refuſal thereof, or wilful delay or neg- 
to the ſaid mar- ligence therein, and complaint made upon oath before the 
ket. lord mayor, or one of the aldermen of the ſaid city, the ſaid 
ſecretary or clerk ſhall be forthwith ſummoned to appear 
and anſwer touching the matter of the ſaid complaint: and 
neglect thereof. if he ſhall not obey ſuch ſummons, or on the hearing of the 
matter of the ſaid complaint ſhall be adjudged guilty thereof, 
it ſhall be lawful for the ſaid lord mayor, or one of the alder- 
men of the ſaid city, before whom the faid matter of com- 
plaint is ſo heard and determined, to fine the ſaid ſecretary 
or clerk ſo offending, and adjudged guilty thereof, in a ſum 
not exceeding 20s. nor leſs than 10s. for every ſuch of- 
fence ; which fine is to be paid for the uſe of the ſaid in- 
ſpector ſo complaining as aforeſaid. /. 5. | 
InfpeRor to in- And the ſaid inſpector ſhall provide and prepare a book, 
ferr a liſt of u wherein he ſhall inſert, or cauſe to be inſerted, a liſt of the 
places of abode Names of every corn- factor, dealing by commiſhon in the 
of the ſaid corn= ſale of corn or grain, in the corn-exchange as aforeſaid, and 
— * alfo their reſpective places of abode (ſuch liſt to be from 
; time to time corrected, contracted, or enlarged, as occa- 
ſion ſhall require); which faid book ſhall be kept in bis 
cuſtody, and ſhall be produced at ſuch time and times, and 
for ſuch purpoſes as are herein- after directed by this act. 
6 5 


The weekly re- The faid ſeparate and ſeveral weekly returns, fo by him 
| turns taken by demanded and taken, ſhall, from time to time, be by bim 
- | _ * Earefully 


the inſpector, 


9 
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carefully filed and arranged, and depoſited in the office or ſhall be filed » - 
apartment to the ſaid inſpector belonging; which ſaid ſeveral 8 7 
and ſeparate weekly returns, or ſo many thereof as ſhall be 
neceſſary and are required, ſhall be taken therefrom, and _ 
produced by the ſaid inſpector at the time and times, and for 
the purpoſes herein after directed, and ſhall, after ſuch pro- 
duction, be by him again reeceived and filed; and no perſon, 
except as above excepted, and except the corn- factor who 
ſhall have delivered ſuch weekly return or returns, ſhall be 
permitted to inſpect the ſame, . 7. . | 
Provided nevertheleſs, that if any perſon ſhall, within the How to pro- 
ſpace of one- month after the delivery of any ſuch weekly ceed in caſe any 
return, ſuſpe& the ſame to be either in the whole or in pact _— — 
fraudulent, it ſhall be lawful for the perſon ſo ſuſpecting any ed to be 1 
ſuch return to be fraudulent, to ſpecify and ſtate in writing dulent. 
to the ſaid inſpector hoſe return and in what week made, 
and wherein, and whether in the whole or in part, he or they 
ſuſpect the ſame to be fraudulent ; whereupon the ſaid in- 
ſpector is hereby required, by reference had to ſuch weekly 
return as may be neceſlary, to tranfcribe or copy, and to 
deliver ſuch copy, ſigned with his name, to the perſon mak- 
ing ſuch ſpecification, from the ſaid perſon, receiving, upon 
or before the delivery thereof, the ſum of one penny for every 
word therein contained, to his own ufe. /. 8. = 
And it ſhall be lawful for the ſaid perſon receiving ſuch Penalty on corn 
copy, at any the quarter- ſeſſions holden for the city of Lon- 1 
din that ſhall next enſue the receipt or delivery thereof, to Ig turns. 
exhibit one or more informations before the lord mayor, al- 
dermen, and juſtices then and there aſſembled (who are 
hereby authoriſed and empowered to hear and determine the 
ſame) againſt any corn-dealer who ſhall have delivered in to 
the inſpector any ſuch weekly return, ſuſpected to be fraudu- 
lent ; and if the corn- dealer, againſt whom ſuch information 
ſhall have been exhibited, be convicted of the offence, by the 
oath of one or more witneiles, or by his own confeſſion, then 
the party fo convicted ſhall, immediately upon ſuch convic- 
tion, pay to the informer any ſum of money not exceedin 
ol. nor leſs than 5/. for the uſe of ſuch perſon who ſhal 
have exhibited ſuch information as aforeſaid. . 9. 
And the ſaid infpector ſhall compute the aggregate quan- Inſpector to 
tity of each ſort of grain, and the average prices thereof, compute the ags 
which ſhall be fold previous to the ſeſſions for London, in s“ dn. 
April 1782, and ſo on from ſeſſion to ſeſſion, and inſert the " 
lame in a book to be kept for that purpoſe. /. 10. | 
And ſuch book ſhall be delivered on the firſt day of the Such book to be 
laid ſeſſions (and afterwards on the firſt day of each quarter - delivered tothe 
leions) in open court to the lord mayor an aldermen, /. a 5 gonna gy _ 


* 
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Such average And ſuch general average prices ſhall be deemed to have 
ee * been the prices of middling Eug iiſh corn, in Kent, Eſſex, and 
pied. e London; and ſhall be publiſhed in the Landon Gazette, and 
Kent, aud Elicx. Certified to the chief officer of the cuſtoms of the port of 

London, and the ſeveral chief officers of the cuſtoms in the 

feveral ports, towns, or places, in the ſaid counties of Ae», 
and Lea; and the duties on importation of foreign grain 
ſhall be regulated by the ſaid average prices. /. 12. | 
How the inſpee- And in order that the faid weekly returns may be made 
tor to proceed with Jeſs ſuſpicion of fraud, it ſhall be lawful for the ſaid 
* * Allet inſpector, on the firſt of each of the ſaid ſeſſions, and he is 
un. hereby required to preſent to the lord mayor, aldermen, and 
juſtices of peace, then and there aſſembled, the books where- 
in ſhall have been inſerted the liſt of the names of every 
corn- factor, and their places of abode, as by this act requir- 
ed; and ſhall preſent the name of every ſuch corn: factor, 
written in ſeveral and diſtin pieces of parchment or paper, 
being all, as near as may be, of equal fize and bigneſs; which 
pieces of parchment or paper ſhall be delivered to the clerk 
or proper officer of the ſaid court, and ſhall by him be rolled 
up as near as = be in the ſame manner, and put together 
in a box or glaſs provided for that purpoſe ; who ſhall, in 
open court, the ſame being firſt well ſhaken, draw out two 
of the ſaid parchments or papers; and the perſons whoſe 
names ſhall be found written on the ſaid parchments or pa- 
pers fo drawn, ſhall be ſummoned to appear on a certain da 
to be then appointed within the ſaid ſeſſion, in caſe it ſhall 
continue to be holden for a longer time than one day ; but 
if the ſaid ſeſſion ſhall be concluded within one gay, — on 
the firſt day of the next enſuing ſeſſion; on which day ſo 
appointed the ſaid two corn- factors ſhall appear, and ſhall 
c — to feverally verify upon oath, the ſeveral and ſeparate weekly 
deri an dach. returns, or ſo many of them as the ſaid court ſhall judge 
proper, by him made and delivered as aforeſaid ; on which 
day the ſaid inſpector ſhall alſo attend and produce the ſeveral 
weekly returns by each of the ſaid two corn- factors ſeverally 
and ſeparately made and delivered, and ſhall thereafter care - 
— depoſit and refile the ſame where they are uſually de- 
Penalty cn not poſited and filed; and in caſe the ſaid two corn- factors, or 
— * either of them, ſhall neglect to obey the ſaid ſummons, ot 
court, & ſhall refuſe, being preſent, to verify their ſaid reſpective 
weekly returns upon oath, and the ſaid lord mayor, aldermen, 
and juſtices of the peace, thall not be fatisficd with the reaſon 
of ſuch negleR or refuſal, it ſhall be lawful for the ſaid lord 
mayor, aldermen, and juſtices of the peace, to fine the faid 
perſons in the caſe of neglect to obey ſuch ſummons, or up) 
ref 


and appoint a proper pesſon to be inſpector, and deliver ſuch 
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reſuſal to verify the faid weekly returns, in a ſum not exceed- 
ing 50/. nor leſs than 25/7. one moiety to be applied to ſuch 
uſe and purpoſe as in the diſcretion of the ſaid court ſhall be 
thought proper, the other to the ule of the ſaid inſpector. 


„ 1 148 
The proprieters of the corn- exchange ſhall meet together, The proprietors 


appointment within a month after to the lord mayor, or one 
of the aldermen of the ſaid city of London; and an apart- 
ment {hall be provided and furniſhed in or near the corn-ex- 
change, for the uſe of the inſpector. /. 14. 
If in caſe of removal by death or otherwiſe, of the faid = death 3 
inſpector, the ſaid office ſhall become vacant, it ſhall be Jaw- — 


ful for the faid proprietors, or the major part of them, within to be appointed 


one month after ſuch removal by death, to meet, nominate, within a month. 


and appoint, a fit and proper perſon, under their hands and 
ſeals, to execute the ſaid office. .. 15. 1 5 | 
And during any illneſs of the ſaid inſpector, the pro rietors proprietors 


may appoint a ſubſtitute, and ſuch appointment ſhall be pre- may appoint a 


ſented to the next ſeſſions. /. 16. ſubſtitute. 


On the neglect of the proprietors to appoint a ſubſtitute, 
the lord mayor may appoint ſuch ſubſtitute. /. 17. 

Or the lord mayor and aldermen at the next ſeſſions. .. 18. 

But, no inſpector ſhall be removed from his office, except 
Cornfactors neglecting to deliver weekly returns, ſhall be Penalty on 
ſummoned before the ſeſſions; and in caſe it ſnall then appear, _— "MR 
to the ſatisfaction of the ſaid court, that the perſons ſo ſum- ſummons. 


moned have refuſed or wilfully neglected to deliver ſuch 


weekly returns, or they ſhall, not appear, on proof of the ſer- 


vice of the ſaid ſummons being made, then, and in either caſe, _ 
the ſaid lord mayor, aldermen, &c. ſhall fine the faid perſons 


ſo oſfending, for every ſuch neglect or refuſal, in a ſum not ex- 


ceeding 10/. nor leſs than 50; one moiety to be applied to 
ſuch uſe as in the diſeretion of the ſaid court ſhall be thought 
fit ; the other to the uſe. of the ſaid inſpector; unleſs it. ſhall 
appear, to the ſatisfaction of the ſaid court, that the perſons ſo 
ſummoned were by ſome ſufficient cauſe hindered from ap- 
pearing before the ſaid court on the day whereon by ſuck 
ſummons they were required to appear. /. 20. | 


- 


A duty of a half-penny per laſt on all corn fold ſhall be 4 balk-penny 


paid to the inſpector ; and the amount thereof ſhall be ſtat- e pe 


ed and preſented to the ſeſſions twice a year; and ſuch in- 


ſpector ſhall : retain to his own uſe not exceeding 1200. per 


annum, nor: leſs than, a 300 3; and the overplus ſhall. be paid 
to the proprietors Gehe corn- exchange, towards comple — 
f Vol, * (12.) : N Jl : 


chuſe iulpector. : 
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and keeping in repair the e apartment and 
| office. /. 21. | 
Duty to be le- + If the cornfactors ſhould neglect to pay the duty upon their 
vicd by dilteſs. weekly returns, it may be levied by diſtreſs. /. 22. 
_ IntpeRor to The inſpector ſhall give ſecurity in the amount of not leſs 
give fecuri'y. than 200/. nor more than 300/. /. 23. 
Penaltics aud All penaltics and forfeitures by this act impoſed, ſhall be 
8 sto be Jevied by diſtreſs and ſale of the offender's goods and chattels, 
1 by warrant from the ſaid lord mayor, aldermen, and juſtices 
of the peace, or under the hand and ſeal of the lord mayor or 
alderman before whom any offender ſhall be convicted, as the 
cafe thall be: /. 4 
How juſtices to And, for the "2 re eaſy and ſpeedy conviction of offenders 
2 3 cou againſt this act, the lord mayor, aldermen, and juſtices of the 
"offcuders, peace for the ſaid city, or the lord mayor or aldermen, before 
whom any perſan ſhall be convicted of any offence againſt 
this act, ſhall cauſe the conviction to be drawn up in the fol- 
lowing form of words, or in any other form to the like effect: 
Formrof Con- City of London to wit.] Be it remembered, That on the 
2 | day of in the year of his maje/- 
77 5 rei gu, A. B. i 1s convitted before X „ by vi- 
tue of an att made in the twenty-firſt Year of the reign of his 
majeſty king George the Third, for further regulating and aſ- 
certaining the importation and exportation of corn and grain, 
within ſeveral ports and places therein mentioned. ¶ Spcci- 


fying the offence, as the caſe ſhall be.] 


Given under our hands and ſcals, [or hand and ſeal] the day | 
and year firſt abuve mentioned. 


Proceediugs not And that no objection ſhall be made or, advantage taken for 
8 1 want of form in any ſuch conviction; and that no \ proceeding 
8 touching the conviction of any offender againſt this act ſhall 
be quaſhed for want of form, or be removeable by certiorari, 
or any other proceſs, into any one of his majeſty's courts at 
Weſtminſter. J. 25. 
Saving the Provided that nothing i in this act ſhall alter, leſſen, or defeat 
rieche of the any power, privilege, or franchiſe, which the mayor and com- 
Laden. Monalty and citizens of the city of London have or enjoy, 
| of appointing any market for the fale of corn and grain with- 
| in the ſaid city and liberties thereof. /. 26. 
When duties on When the price of middling Britiſh wheat, at the ports and 
importation, places where wheat ſhall be imported, ſhall be at or exceed 
wall ceaſe. 48. a quarter; rye, peaſe, or beans 32s; barley, beer, or 
diggs 245 ; oats, ey ; all cuſtoms and duties payable on im- 
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portation thereof ſhall ceaſe; and, in lieu thereof, ſhall be 
paid on importation a duty of only 6 /. a quarter for wheat; 
24. a hundred weight for wheat flour ; 34. a quarter for 
rye, peaſe, and beans; and 24. a quarter for barley, beer, 
bigg, and oats. And the fame may be carried coaſtwiſe, 
under the ſame regulations as corn, flour, or grain of the 
growth of this kingdom. 13 C. 3. c.'43- ſo 1. | 

When any wheat or wheat flour, rye, peaſe, beans, bar- 
Ys beer, bigg, or oats, ſhall be imported into any of the ports 
0 


Corn that is 
liable to the for- 
mer duties on 


Briſlol, Berwick, Beaumaris, Dover, Exeter, Falmouth, importation to 


Harwich, Huli, London, Lynn Regis, Lancaſter, Liver pool, 
Milford, Newcaſtle, Newhaven, Pos e, Southampton, Stock- 

ton, Whitehaven, 1 urmouth, Ayr, Leith, Port Glaſgow, Aber- 
deen, Kirkwall, (Preſton, 16 G. 3. c. 39. Portſmouth, Sand- 


wich, Chicheſter, Chefter, 18 G. 3. . 25. and Cowes, 19 


C. 3. c. 29.) at any time when the duties not repealed 
by this act ſhall be payable for ſuch ſpecies of corn, grain, or 
flour; the ſame, on due entry thereof, may be forthwith 
landed in the preſence of an officer, without payment of the 
duties, provided that an account be taken of the quantity, 


and entered in a book to be kept by the proper officer, and 


it be ſecured under the joint locks of the king and the im- 


rter, in a warehouſe to be provided at the expence of the 


importer or proprietor, with the approbation of the commiſ- 


ſioners of the cuſtoms, or three of them, or the collector and 


comptroller of the cuſtoms where the ſame ſhall be imported 
with liberty for the proprietor to ſcreen, turn, and take ſuch 
other care of the ſame as ſhall be requiſite, in the preſence 
of an officer. And ſuch corn, grain, or flour, ſhall not be 
delivered out but on the following conditions, viz. if it ſhall 
be for home conſumption, the perſon who takes it out ſhall 
pay ſuch duties as ſhall at that time be payable for the like 
fort imported; and it ſhall be meaſured out and ſhall pay the 
duties, by the ſtricken buſhel, and not by the heaped buſhel. 
And If it ſhall be delivered out for exportation, the owner 

or exporter, with one ſurety, ſhall enter into a bond that it 
ſhall not be relanded in Great Britain, Ireland, Guernſey, 
Fer ſey, Alderney, Sark, or Man, or the iſlands of Faro. Pro- 


vided that this ſhall not extend to probibit corn, grain, ot 


flour imported from [re/and and warehouſed here, to be car- 
ried back to Ireland, ſubject to the like ſecurities and re- 
ſtrictions as upon exportation of any foreign corn, grain, or 
Hour. 13 G. 3. 1 


be warchouſcd. 


for exportation, 


And by the ſame ſtatute, /. 4. All ſuch corn, grain, of When taken out 


flour, fo 


c 


N n2 | moved 


elivered for exportation, ſhall be exported directlj it mall de direct 
from the port where it was delivered, and ſhall not be ret iy exported. 


Exportation 
prohibited in 
certain Calcs, 


and malt made of any of the 1 aforeſal 
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moved or carried to any other port or place in this kingdom z, 
on pain of the forfeiture of the bond, and all ſuch corn, grain, 
or flour, with the boats, veſſels, horſes, carts, or carriages, 
and alſo the ſhip from whence the fame was unloaded, 
which may be ſeized by any officer of the cuſtoms ; and all 
perſons aſſiſting therein ſhall forfcit treble the value of, ſuch 
corn, grain, or flour. The penalties and forfeitures to be 
recovered and applied, as in the caſe of uncuſtomed goods. 
Where any corn, grain, or flour, for which the duties have 


deen paid, ſhalt be exported within ſix calendar months after 


its importation, the duty ſhall be drawn back and repaid to the 
perſon exporting it to any place where a drawback 1s allowed 
on the exportation of any foreign goods. Same Stat. /. 13. 


II. Exportation of Corn. 


By the 13 G. 3. c. 43. J 5. it is enacted, That when- 
ever the price of middling Briti/h wheat at any port or place 
from whence it ſhall be intended to be exported, ſhall be at 
or exceed 44 5. a quarter, no perſon ſhall export, or cauſe 
to be put on board for exportation, any wheat, wheat meal 
or flour, malt, bread, biſcuit, or ſtarch made of wheat. 
When the price of rye, peaſe, or beans, ſhall be at, or ex- 
ceed 285. a quarter, no perſon ſhall export, or cauſe to be 
put on board for exportation, any rye, peaſe, or beans, 
ground or unground, or any bread or biſcuit made of rye, 
peaſe, or beans: when the price of barley, beer, or bigg, 
{hall be at or exceed 225. a quarter, no perſon ſhall export, 
or cauſe to be put on board for exportation, any barley, 
beer, or bigg, or malt, bread, or biſcuit, made of barley, beer, 
or bigg : and when the price of oats ſhall be at or cxceed 
143. a quarter, no perſon ſhall export, or cauſe to be put on 
board for exportation, any oats, or oatmeal, or malt, bread, 
or biſcuit, made of oats : the faid prices to be aſcertained 
in manner aforefaid (fave that the prices of corn and grain, 
and of oatmeal exported, ſhall be governed by the average 


prices at which the fame ſhall be fold in the public market 


at or neareſt to the port of exportation on the laſt day pre- 
ceding. 14 C. 3. c. 64.) And if any perſon ſhall offend 
in the premiſes, the commodities ſo exported. or ſhipped for 
exportation ſhall be forfeited, and every offender therein 
all forfeit 20s. for every buſhe} of wheat, wheat meal or 
flour, rye, peaſe, beans, barley, beer, or bigg, oats, oatmeal, 
T ground or un- 

ground; aud the ſhip or v 


el, and furniture, ſhall alſo be 
Se  * 
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forfcited, and may be ſeized: by any officer of the cuſtoms; 
half to the king, and half to him who {hall ſue in the courts 
at /Vefiminſfter, or at the aſſizes. And where the amount 
of the penalties or forfeitures ſhall not exceed 50 /. the ſame 
may be recovered by information before the juttices in ſeſ- 
ſons ; and the maſter or mariners knowingly aſſiſting 
therein, ſhall, on conviction in any ſuch courts reſpectively, 
be impriſoned three months. 

But this ſhall not extend to prohibit the exportation or 
taking out of ſo much of any of the ſaid articles as ſhall be 
nece * for any ſhips in their voyage, or for his majeſty's 
ſhips of war, forces, forts, or garriſons, nor to prohibit. 
carrying the ſame coaſtwiſe, with the uſual coquets. /. b, 7. 

Provided that nothing herein ſhall extend to protibit the 
exporting yearly from the port of London to Gibraltar, any 
quantity of wheat, meal, flour, rye, barley, or malt, not 
excceding 2500 quarters; to Minorca, 3500; to St. He- 
lena, (or any of the ſettlements of the Ea/? India company, 
I00O._ 16 G. 3. c. 37. From the port of Southampton to 

| Guernſey, Jerſey, and Alderney, any quantity of wheat, meal, 
flour, rye, barley, malt, bread, biſcuit, or peas, not exceed- 
ing 500 quarters. 14 C. 3. c. 5. / 4.): From the ports of 
l hitebaven and Liverpool to the iſle of Man, any quantity 
of wheat, barley, oats, meal, or flour, not exceeding 2500 

quarters, half thereof from //h:tehaven, and half from Li- 

* 8. * ; Pe The 
rovided alſo that this ſhall not extend to prohibit the ex- 
portation of beans to the Britiſb forgs or factories in 4/- 
rica, or for the uſe of the ſhips trading on that coaft which 
have been uſually ſupplied from Great Britain; or to pro- 
hibit the African company from exporting annually any 
quantity of. wheat flour not exceeding 200 quarters, or any 
quantity of bread or biſcuit, or of bread and biſcuit together, 
not exceeding 15 tons, to the ſaid. forts or factories. /. . 

Nor to prohibit corn, grain, or flour, from being exported 
to Ireland, during the time that any general prohibition or 
embargo on the exportation of corn, grain or flour, ſhall be 
in force in that kingdom. /. 10. f 

Nor to prohibit the exporting yearly, from the port of 
London only, any wheat, meal, flour, bread, and ſtarch, made 
of wheat, not exceeding 2000 quarters; nor from the port 
of London, or any other port, any other ſort of corn, and 
grain, peaſe and beans, ground or unground, malt and 
oatmeal, to any of his majeſty's ſugar colonies in Americas 

14 C. 3. c. 5. . 1. (And for the purpoſes of carrying this 
act into execution four hundred weight avoirdupois of meal, 
and three hundred weight avoirdupois of flour, bread, 

| N biſcuit, 
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biſcuit, and ſtarch, made of wheat, ſhall be deemed equal to 
one quarter of wheat. /. 6. 07.3 | 5 

Provided alſo, that it ſhall be lawful to export yearly 
from the port of Bri/to/, biſcuit and peaſe, not exceeding 
150 tons of biſcuit and 300 quarters of peaſe ; from the port 
of Poz!e not exceeding 250 tons of biſcuit and 700 quarters 
of peaſe ; from the port of Dartmouth not exceeding 150 
tons of biſcuit and 300 quarters of peaſe; from the ports of 
Top/ham and Tingmouth, within the port of Exeter, not ex- 
ceeding 150 tons of biſcuit and 300 quarters of peaſe, to the 
iſland of Newfoundland, for the benefit of the fiſhery there. 
14 (7. 3. c. 11. | 

And that it thall be lawful to export yearly, from the port 


quarters, and oats, oatmeal, grotts, barley, peaſe, beans, 
malt, and biſcuit, not exceeding together- 250 quarters, to 
— Bay, for the benefit of the company there. 14 C. 
3 . 6. 3 CY 

Aud for the uſe of the Britiſb fiſheries at the iſland of 
Newfoundland, Nova Scotia, Bay Chaleur, and Labrador, 
further quantities of wheat flour, biſcuit and peaſe, are per- 
mitted to be exported from the ports of London, Bri/lo!, 
Pole, Dartmouth, Topſham, Ting mouth, Barnſtable, Liver- 
pool, FFeymonth, and Cheſter. 18 G. 3. c. 16. 

By the aforeſaid act of the 13 C. 3. c. 43. the former 
bounties on exportation ſhall ceaſe, and inſtead thereof ſhall 
be allowed on the exportation of carn or grain, ground or 
unground, being the growth of this kingdom, and put on 
board in Briiiſh ſhipping, the maſter, and at leaſt two thirds 
of the mariners, being his majeſty's ſubjeſty's ſubjects, the 
ſeveral bounties following : viz. when the price of middling 
Britiſh wheat ſhall be under 40s. a quarter, (to be aſcer- 
tained as aforeſaid) a bounty ſhall be allowed of 55s. for 
every quarter of wheat, and 5s. for every quarter of malt 
made of wheat : when rye ſhall be under 28s. a quarter, a 
bounty of 37. thall be allowed for every quarter of rye : 
when barley, beer, or bigg, ſhall be under 22s. a quarter, a 
bounty of 25. 54. ſhall be allowed for every quarter of bar- 
ley, beer, or bigg; and 25. 6d. for every quarter of malt 
made of bartey, beer, or bigg : and when oats ſhall be under 
145. a quarter, a bounty of 25. a quarter ſhall be allowed for 
_ quarter of oats, and 24. 6d. for every quarter of oat- 
meal, computed at the rate of 275. avoirdupois to a 
quarter, /. 11. | | 


But if any perſon ſhall have entered outwards any of the 


aid articles, and begun to ſhip the fame on board, when the 


prices 
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prices of middling Britiſb corn ſhall be under the rates a- 
tore ſaid, he ſhall not be prohibited from exporting the ſame, 
or ſo much thereof as ſhall be fo ſhipped, within twenty days 
from the entry thereof at the cuſtom-houſe, nor from re- 
ceiving the bounty, though the prices may have ariſen above 
the rates herein before ſpecified, after the ſaid ſhipping, and 
before the exportation. /. 12. 15 10 | 
By the 11 C. 2. c. 22. / 1. If any perſon ſhall wilfully Penalty for fre- 
and maliciouſly beat, wound, or uſe any other violence to any . | 
perſon, with intent to hinder him from buying corn in any 
market or other place; or ſhall unlawtully ſtop or ſeize up- 
on any waggon, cart, or other carriage, or horſe loaden 
with wheat, flour, meal, malt, or other grain, on the way 
to or from any city, market-town, or ſeaport. and wilfully 
and maliciouſly break, cut, ſeparate, ar deitroy the ſame, or 
any part thereof, or the harneſs of the horſes driving the 
ſame; or ſhall unlawfully take off, drive away, kill, or 
wound any ſuch horſes; or unlawfully beat or wound the 
driver; or ſhall, by cutting the ſacks or otherwiſe, ſcatter 
ſuch wheat, flour, meal, malt, or other grain, or ſhall take 
and carry away, ſpoil, or damage the fame, or any part 
thereof; ſuch perſon ſhall, on conviction before two juſtices 
of the ſeſſions, be ſent to the gaol or houſe of correction, for 
not exceeding three months, nor leſs than one month, and 
be once publicly and openly whipped by the maſter of ſuch 
gaol or houſe of correction, in ſuch city, market-town, or 
ſeaport, in or near which the offence ſhall be committed, on - 
the firſt convenient market-day, at the market-croſs or 
market-place there, between the hours of eleven and two. 

And if the perſon ſo convicted, ſhall a ſecond time com- Def'roying 
mit any of the offences aforeſaid, or if any perſon ſhall wil- 8 xra 
fully or maliciouſly pull down, or otherwiſe deſtroy any yy 
{torehouſe or granary, or other place where corn ſhall be 
then kept in order to be exported ; or ſhall unlawfully enter 
any ſuch ſtorehouſe, granary, or other place, and take and 
carry away any corn, flour, meal or grain therefrom, or ſhall 
throw abroad or ſpoil the ſame or any part thereof; or ſhall 
unlawfully enter on board any ſhip or vellel, and wiltully 
and maliciouſly take and carry away, caſt out therefrom, or 
otherwiſe ſpoil or damage any meal, flour, wheat, or grain 
therein, intended for exportation, he ſhall be guilty of fe- 

lony, and tranſported for ſeven years. /. 2, 3. | W 

And the hundred ſhall anſwer damages (not exceeding 'The handred 
100/.) as in caſes of robbery; the perſon injured giving to be awe. 
notice of the offence in two days, by himſelf or ſervant, to 
a conſtable of the hundred, or the conſtable of the place in 
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or near which the offence ſhall be committed; and within 
ten davs after ſuck notice, giving in the examination on 
oath of himſelf, or of his ſervant preſent at the time of the 
fact, or having the care of ſuch his property, before a juſt ice 
of the peace, whether he knows the perſons who committed 
the fact, or any of them; and, if he does, then entering 
into recognizance to proſecute. /. 5, 65. 7 A 
Provided, however, that if the offender be convicted in 
twelve months, the hundred ſhall not be liable; the action 
therefore cannot be brought till after one year; nor ſhall 
it be commenced but within two years. /. 7, 8. 


III. Puniſoment for burning or cutting Corn. 


N cr. By the 9 G. c. 22. uſually called the Black Act, (to 
| which we refer for farther particulars) any perſon who ſhall 
ſet fire to any mow or ſtack of corn, thall be 'guilty of fe- 
lony without benefit of clergy: and the hundred ſhall an- 
ſwer the damages, not exceeding 200/. / I, 7, 8, 9, 10. 
Reward for And by the ſame ſtatute, /. 12. If any perſon ſhall appre- 
— hend, or cauſe to be convicted, ſuch offender, and ſhall. be 
| killed, or wounded fo as to loſe an eye, or the uſe of y | 
limb, in apprehending, or endeavouring to apprehend ſuc 
offender, the perſon ſo wounded ſhall be intitled to 5o/. and 
the executors or adminiſtrators of the perſon killed ſhall be 
intitled to the ſame ſum, 8 | 
Burning corn in And by the 22 and 23 C. 2. c. 7. Any perſon who ſhall 
ms night. in the night-time maliciouſſy and wilfully burn, or cauſe to 
be burnt, any rick or ſtack of corn, he ſhall be guilty of 
felony ; but, to avoid judgment of death, he may make his 
election to be tranſported for feven years; and three juſ- 
tices (1 Q.) may determine the fame. WEE: 
Cutting corn By the 43 Eliz. c. 7. Any perſon who ſhall unlawfully 
_ andtaking it cut or take away any corn or grain growing, and ſhall be 
0 thereof convicted by confeſſion, or oath of one witneſs, ſhall 
for the firſt oftence pay ſuch damages as the juſtice ſhall 
think fit: and if ſuch juſtice ſhall think him unable, or if 
he do not pay ſuch damages, he ſhall commit him to the 
conſtable where the offence is committed, or where the party 
is apprehended, there to be whipped; and for every other 
ſuch offence he ſhall in like manner be whipped. If the 
- conſtable {hall refuſe, he ſhall be committed by the juſtice 
till he conform. bi. | | | | 
But if the perſon ſhall cut it at one time, and come again 
at @other time and take it away, it is felony, 1 Haw. 93. 
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| T HIS is a very ancient officer; for mention is made of Coroner is a2 
| his office in king Atbelſian's charter to Beverley, in He 
925. He is called coroner, becauſe he deals principally with 

the pleas of the crown, and coroners were of old time the 
principal conſervators of the peace. This officer, by the 
ſtatute of Wem. c. 10. ought to be a ſufficient perfon, 
that is, the moſt wiſe and diſcreet knight, that beſt would 

and might attend upon ſuch an office. {here is a writ in 
the Regi/t. niſi {it Miles, fol. 177, b. whereby it appears that 
it was ſufficient cauſe to remove a coroner choſen, if he 
were not a knight, and had not an hundred ſhillings rent of 
freehold, And by the 14 Ed. 3. fl. 1. c. 8. No coroner 

hall be choſen unleſs he ſhall have land in fee ſufficient, in 
the ſame county, wherein he may anſwer to all manner of 
people. The ford chief juſtice of the King's Bench is the 
ſovereign coroner of the whole realm in perſon, that is, 
whereſoever he is. | | 

It is evident that the coroner was an officer in Afred's 
time, for that king put a judge to death for ſentencing one 
to ſuffer death upon the coroner's record, without allowing 
the delinquent liberty of traverſe. This officer was. alio 
made by election of the freeholders in the county-court, as 
the ſheriff was, and from among the men of chiefeſt rank in 
the county, and ſworn in their preſence ; but the king's 
_ writ led the work. Bacon of Government, 66. 


J. How elected. | 3 
IL. His Duty and Authority in taking Inquiſitions. 
III. His Power and Duty in returning Writs, and in 
other Matters. | 
TV. Puniſhment for Miſdemeanor.. 

FV. His Fees, 


J. How elected. 


: In ancient times none under the degree of knight were Formerly a | 
choſen. 2 Inf. 32, 176. 0 | = 
But as the chief intent was to prevent the chooſing of Tho' not neteſ · 
| Perſons of mean ability, it ſeems the deſign of it is ſuffici- faryat this time. 
_ ently anſwered by chooſing men of ſubſtance and credit; 
and, as the conſtant uſage for ſeveral ages paſt has been 
72 N accordingly, 
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accordingly, it ſcems to be no objection at this day that the 


: 5 perſon choſen is not a knight. 2 Haw. 42, 43- 
— in the By the 28 Ed. 3. c. 6. it is enacted, That all coroners 


B of — counties ſhall be choſen in full counties, by the com- 
mons of the ſaid counties, of the moſt meet and lawful 
people that inall be found in the fame counties, to execute 
the ſaid office. | ) 

By frecholders. But though they are choſen by the county, it mult be pur-" 
ſuant to the king's writ, iſſuing out of and returnable into 
Chancery ; j and none but freeholders have a voice at ſuch 
election, for they only are ſuitors to the county=court. 2 Inſi. 

: 99. 2 Haw. 43, 44 

County anſwer- Being elected by the county, if he ſhould be inſufficient; 

able for hin. and unable to anſwer ſuch fines and other duties in reſpect 
of his office, as he might, the county, as his ſuperior, thall 
anſwer for him. 2 1. 175. 

And as his authority proceeds from his election, it does 
not determine by the Jemiſe of the king. 4 Inf. 271. 
When choſen, he ſhall be ſworn. by the ſheriff, for the 
due execution of his office. 2 Hale's H. 55. 

But in the ſtatute of 28 Ed. 3. c. 6. which enacts that 
they ſhall-be choſen by the county, there is a ſaving to the 
— and other lords, who ought to make PANE, their 
franchiſes. | 

Such franchiſe may be claimed by the king by 0 ; 
but it is a privilege of ſo high a nature, that no one can well 
intitle to it otherwiſe than by grant from the crown. Co. 
Litt. 114. c. 2 — 44. 


II. His Duty ind duthority i in taking 25 ions. 


Notice to be 


given. When an perſon comes to an untimely death, the town- 


ſhip ſhall give notice thereof to the coroner : otherwiſe if 

the! body he interred before he come, the townſhip ſhall be 

amerced. Hale's Pl. 170. | 

Lying unburied. And if the townſhip ſhall ſuffer the body, to lie till putre- 

faction, without ſending for him, they ſhall be amerced. 
ER 2 Haw. 48. | 

| — — By Holt chief juſtice, it is a matter indictable to bury a 

7% man who dies a natural death, before the coroner's 1 
have fat upon him. 2 Haw. Net. 8. 
Precept to ſum- When the coroner has received notice, he ſhall iſſue a ore 
mon a jury. cept to the conſtables of the four, five, or fix next townſhips, 


to return a competent. nber of good and lawful men of 
they 


their townſhips, to appear before him in ſuch a place, to make 
an inquiſition touching that matter. 4 Ed. 1. fl. 2. 
Or he may ſend a precept to the conſtable of the hundred. 
Wood, b. 4. c. 1. 
But, as the above-mentioned ſtatute is wholly directory, 
and in afirmance of, the common law; it has been holden, 
that there is no neceflity that it appear in a coroner's inqueſt, 
that it was taken by the oaths of perſons of the next adjacent 
towns; but that it is ſufficient to ſay, that it was taken by the 
oaths of lawful perſons of the county; inaſmuch as ſuch in- 
quiſitions, 8 good before the ſtatute, which is wholly 
declaratory, mult needs be fo ſtill, But it ſeems that it ought 
to appear in every ſuch inquiſition, at what place, and by 
what RY name it was taken, and that ſuch jurors were 
ſworn, . 2 Haw. 47. | : 
And there muſt be twelve jurors at the leaſt ; and it is ſaid Jury. 
that all perſons of the neighbouring towns, above the age of 
twelve years, are bound to attend at the'taking of the inqui- 
ſition, unleſs they have a reaſonable excuſe to the contrary. 
2 Inſt. 148. 2 Haw. 54. 1 
If the conſtables make no return, or if the jurors returned Default of Con- 
ſhall not appear, their defaults are to be returned to the co. ſtables or jurors. 
roner, and they ſhall be amerced before the judges of aſſize. 
2 H. H. 55. | . 
The jury, after being ſworn, is to be charged by the coro- Swearing and 
ner to enquire, upon A view of the body, how the party charge. 
came by his death. 2 H. H. 60. | F 
It is not neceſſary that the inquiſition be taken in the very 
lame place where the body was viewed ; and it has been re- 
ſolved, that an inquiſition taken at D, on the view of the 
ww lying dead at L, may be good. 2 Haw. 48. we 
ut the coroner can take inquiſition of death, only upon Inquiſition muſt 
the view of the body, and not otherwiſe ; therefore if the = 2 view of, 
1 — interred before he comes, he muſt dig it up. Hales © Yb 
470 | 12 
And it has been reſolved that a coroner may lawfully, with- Body may pe 
in convenient time, as the ſpace of fourteen days after the n 
death, take up a dead body out of the grave, in order to view . 
it; not only for the taking of an inqueſt, where none has 
been taken before, but alſo for the taking of a good one, where 
any inſufficient one has been taken before, 2 Haw. 48. 
If the body cannot be viewed, the coroner can do nothing ; 
but the juſtices of the peace ſhall enquire thereof. Hale 
Pl. 170. 2 Haw. 48. | 5 
The jury being ſworn, and the body viewed, he ſhall 
enquire upon the oaths of them in this manner, by the ſtatute 
of 4 Ed. 1./2, 2, called the ſtatute de officio coronatoris, 8 
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If they, know where the perſon was flain, whether: it 


were in any houſe, field, bed, tavern, or company; who 
are culpable, either of the act, or of the force; and who 
were preſet, either men or women, and of what age ſoever 
they be, it they can ſpeak, or have any diſcretion: and how 
many ſocver be found culpable by inquiſition, in any the 
manners aforeſaid, they ſnall be taken and delivered to the 
ſheriff, and ſhall be committed to the gaol ; and ſuch as be 
found, and be not culpable, . ſhall be attached until the 


coming of the judges of aſſize, and their names hall be 


Where a perſon 
ain is found in 
the fields or 
woods. 


Wounds. 


Defendant's evi 


dence. 


To enquire of 
» 
the murderer $ 


lauds aud goods. 


written in the coroner's rolls. f 


And, by the ſame ſtatute, if it fortune any ſuch man be 
ſlain, which is found in the fields, or in the woods, firſt it 
is to be enquired, Whether he were ſlain in the ſame place 
or not: and if he were brought and laid there, they ſhould 
do ſo much as they can to follow their ſteps that brought 
the body thither, whether he were brought upon a horſe, or 
in a cart, It ſhall alſo be enquired, if the dead perſon were 
known, or a ftranger, and where he lay the night before. 

Alfo, by the fame ſtatute, all wounds ought to be, viewed, 
the length, breadth, and deepneſs ; and with what weapons; 
and in what part of-the body the wound or hurt is; and 
how many be culpable ; and how many wounds there be; 
and who gave the wound: all which things muſt be inrolled 
in the roll of the coroners. | | 


And they muſt hear evidence on all hands, if it be offered 


to them, and upon oath, becauſe it is not ſo much an accu- 


ſation or an indictment, as an inquiſition or inqueſt of ct- 
fice. 2 H. H. 157. 1 

And by the cal ſtatute, if any be found culpable of the 
murder, the coroner ſhall immediately go into his houſe, 
and ſhall enquire what goods he has, and what corn he has 


in his grange; and if he be a freeman, they ſhall enquire 


perſone drown” 
ed or ſuddeniy 
dead. 


how much land he has, and what it is worth yearly, and 
what corn he hath upon the ground: and likewiſe of his 
freehold, how much it is worth yearly, over and above the 
ſervice due to the lord of the fee; and the lands ſhall re- 
main in the king's hands, until the lords of the fee have 
made fine for it: and when they have thus enquired upon 
every thing, they {2all cauſe all the land, corn, and goods, to 

e valued, in like manner as if they ſhould be fold immedi- 
ately; and thergupon they ſhall be delivered to the vrhole 
townſhip, when ſhal be anſwerable before the judges for all. 
In like manner, it is to be enquired of them that be 
drowned,- or ſuddenly dead, whether they were ſo drowned, 


or flain, or ſtrangled by the ſign of a cord tied {trait 


1bout 


4 
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one who had been guilty of murder, is void. 2 Haw. 48. 


Coꝛoner. 


about their necks, or about any of their members, or upon 
any other hurt found upon their bodies, whereupon they 
ſnall proceed in the form aforeſaid: and if they were not 
lain, then ought the coroner to attach the finders, and all 
others in the company. 
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He ſhall alſo enquire, whether the perſons found guilty, Flight. 


fled; for which flight. they forfeit goods and chattels. 2 


Haw. 48, 53. 


It is itrongly holden that an inqueſt of ſelf- murder, found 


before a coroner, cannot be traverſed : but the contrary 
opinion being alſo holden by books of as great authority, 
and ſeeming alſo to be more agreeable to the general tenor 
of the law in other cafes, it ſeems to be the better opinion, 
that ſuch inqueit, by being removed into the King's Bench 
by certiorari, may be there traverſed by the executor or 
adminiſtrator of the perjon deceaſed: or, in caſe the coro- 
ner's inqueſt find him to have been a lunatic, by the king or 
the lord of the manor. 1 Bac. Abr. Coron, D. 2 Haw. 


34 


the murderer eſcape untaken, the townſhip thall be amerced. 
3 H. 7. c. I. | | 


If any perſon be lain or murdered in the day-time, and Townſhip 
amerced for an 
elcape. 


By the aforeſaid ſtatute of 4 Ed. 1. ft. 2. Horſes, boats, De&a.ngs. 


carts, and the like, whereby any perſons are ſlain, which are 


all properly called deodands, ſhall alſo be valued, and de- 
livered to the towns. 


And the ſheriffs ſhall have counter rolls with the coroner, 


of things belonging to their office. 3 Ed. I. c. 10. 


Immediately upon theſe things being enquired, the bodies gurial. 


of ſuch perſons being dead, or ſlain, ſhall be buried. 4 Ed. 
I. ſt. 2. 


By the 1 & 2 P. & M. c. 13. ſ. 5. it is enacted, That Coroner ſhall 


every coroner, upon 


inquifition before him found, ſtate the ſub- 


an 
whereby any perſon mall be indicted for murder or man- ſtance of the 


laughter, or as acceſſary before the offence committed, 
ſhall put in writing the effect of the evidence given to the 
jury before him, being material; and ſhall bind over the 


witneſſes to the next general gaol- delivery to give evidence; 


and ſhall certify the evidence, the recognizance, and the in- 
quiſition or indictment before him taken and found, at or 
before the trial, on pain of being fined by the court. 

But the coroner cannot enquire of acceſſaries after the 


fat: it has therefore been reſolved, that an indictment of 


J. S. before a coroner, for having received and comforted 


He 


evidence. 
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Peron dying le ought to enquire into the death of all perſons dying in 
in priſon, priſon, that it may be known whether they died by violence, 
or any unreaſonable hard{hips ; for if a priſoner, by the fe. 
verity of the gaoler, comes to an untimely death, it is mur- 
der in the gaoler, and the law implies malice in reſpect of 
the cruelty. 3 IA. 52, 91. | 
And this inqueſt upon prifoners (ſays Unfreville) ought 
to conſiſt of a party- jury, that is, fix of the "priſoners [if 
there are ſo many) and fix of the next vill or pariſh, not pri- 
foners. Unyreville's Lex Coron. 212. | 
Death occa- A coroner may and ought to enquire of all the circum. 
N by de- ſtances of the party's death, and alſo of all things which oc. 
Ss re caſioned it; and therefore it is ſaid, that, if it be found by 
dridge. his inqueſt, that the perſon deceaſed was killed by a fall from 
a bridge into a river, and that the bridge was out of repair b 
the default of the inhabitants of ſuch a town, and that thoſ: 
inhabitants are bound to repair it, the townſhip ſhall be 
amerced. 2 Haw. 48. | AR de 
Inquiſition If the inquiſition ſhall be quaſhed in the court of King's 
quad. Bench, the coroner, by leave of the court, may take up the 
| body again, and take a new inquiſition. E. 5 G. K. and 
| Saunders. Str. 167. And in the caſe of the coroner of 
Venloct. Str. 533. | | 
If a coroner ſhall appear to have been corrupt in taking 
an inqueſt, it ſeems that a melius inguirendum ſhall go to 
ſpecial commiſſioners, who ſhall proceed not on view, but 
upon teſtimony ; and the coroner ſhall have nothing to do. 
with ſuch inqueſt : but where the inqueſt is mr Ar for 
want of form only, he ſhall take a new one, in like manner 
as if he had taken none before. 1 Bac. Abr. Coron. D. 


II. His Power and Duty in ſeveral other Matters. 


. .. Befides his judicial place, the coroner has an authority 
| —_ miniſterial as a ſheriff ; namely, when there is juſt excep- 

r tion taken to the ſheriff, judicial proceſs ſhall be awarded to 
the coroner for the execution of the king's writs : and, in 
ſome ſpecial caſes, the king's original writ ſhall be imme- 
diately directed to him. 4 I.. 271. | 

He is bound to be preſent in the county-court, to pro- 
nounce judgment of outlawry upon the exigent, after quznto 
exactus, at the fifth court, if the defendant does not appear 
Hood b. 4. c. I. 

It is his duty to enquire of treaſure that is found, who 
were the finders, and likewiſe who is ſuſpected thereof; - 


Outlawry. 


* 


Co:oner. 
that may well be perceived where one liveth riotouſly, 
havating taverns, and hath done ſo of long time: here- 


upon he may be attached for this ſuſpicion, by four, or fix, 


or more pledges, if he may be found. 4 Ed. 1. ſt. 2. 

The coroner may receive the appeal of an approver, for 
an offence in the ſame, or in a different county; and if the 
appellee be in the ſame county, he may award a proceſs 
againſt him to the ſheriff, till it come to the exigent; but, 
it the appellee be in a foreign county, the coroner cannot 
award proceſs againſt him, but muſt leaye it to the juſtices 
of a gaol-delivery,, or others before whom the appeal is af- 
terwards recorded. 2 Haw. 52. | 


* Puniſhment for Miſdemean r. 
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By the 3 H. 7. c. 1. A coroner ſhall not be remiſs, but Puniſhment for 
ſhall duly execute his office according to law, on pain of 5/, not doing his 


D 


And by 1 H. 8. c. 7. Juſtices of aſſize and peace have 6 


power to enquire of and puniſh the defaults and extortions 
of coroners. | | 5 

M. 4 C. K. v. WWakefield. The defendant was coroner of 
Litchfield, and as ſuch took an inquiſition on vier of the 
body of a man that hanged himſelf, whereby he was found 
felo de ſe ; it fully appeared to the jury that the man was a 
lunatic ; but the defendant, in order to cover the goods, told 
them that the finding him ele de ſe was only matter of 
courſe, with which they were contented, and found accord - 


ingly : but being afterwards better informed what the con- 


ſequence would be, they applied to the coroner, and told 
him they were fully ſatisfied the man was a lunatic, and de- 
fired he would take the verdict ſo; and thereon he drew up 
the inquiſition, and they all ſet their hands and ſeals to it. 
A certiorari being brought, he returned the firſt inquiſition, 
and that he might ſtill cover the goods; and the court 


ſtayed the filing of it, and committed him. 2 Sid. go, 101, 


144. . 1 C. K. v. Keddington. The filing ſtayed on the 
ſame account. Str. 69. 

Alſo by the 5 Ed. 1. c. 9. Coroners concealing felonies, 
or not doing their duty through favour to the miſdoers, ſhall 
de impriſoned a year, and fined at the king's pleaſure. 

And by the 3 H. 7. c. 1. If any coroner be remiſs, and 
make not inquiſitions upon the view of the body dead, and 


certify the ſame to the gaol-delivery, he ſhall forfeit to the 


King an hundred ſhillings. 


Appointed by an annual election or nomination, or whole of- rermyyeg. 


fhce 


caufe 


Fec of 138. 4d. 


Coꝛoner. 


fice is not annexed to any other office, ſhall be convicted of 
extortion for taking more than his lawful fees, or of wilful 


neglect of his duty, or miſdemeanor in his office, the court 


before whom he {hall be convicted may adjudge him to be 
removed from his office: and thereupon, if he ſhall have 
been elected by the frecholders, a writ ſhall iſſue for the 
amoving him, and the electing another in his ſtead ; and if 
he has been appointed by the lord of any liberty or fran- 
chiſe, or in any other manner than by the freeholders, the 
perſon entitled to nomination ſhall, on notice of ſuch judg- 
ment of amoval, nominate another perſon in his ſtead. 
And, as he is a judicial officer, he ought to execute his 
office in perſon, and not by deputy. J ood b. 4. c. 1. 


J. His Fees. 


By the ſtatute bf 3 H. 7. c. I. it is enacted, That the co- 
roner ſhall have for his fee, upon every inquiſition taken 
upon the view of the body lain, 13s. 44. of the goods and 
chattels of him who is the ſlayer and murderer, if he has 
any goods ; and, if he has no goods, he ſhall have for his 
ſaid fee, of ſuch amerciaments as ſhall fortune any townſhip 
to be amerced for eſcape of ſuch murderer. | 
But the 25 C. 2. c. 29. /. I. recites and enacts, That 


whereas the office of coroner is a very ancient and neceſ- 


ſary office; and whereas by an act made in the third year 
of the reign of H. 7. reciting that coroners had not, nor 
ought to have, any thing by the law for their office doing, 
which oft time had been the occaſion that coroners had been 
remiſs in doing their office; it was ordained that a coroner 


ſhould have for his fee, upon every inquiſition taken upon 


the view of the body ſlain, 13s. 4d. of the goods and chattels 
of him that is the ſlayer and murderer, if he have any goods; 
and if he- have no goods, of ſuch amerciaments as ſhould 
fortune any townſhip to be amerced, for the eſcape of the 
murderer ; and whereas the faid fee of 135. 44. due only 
upon an inquiſition taken upon the view of the body ſlain 
or murdered, and payable only out of the goods and chattel 
of the ſlayer or murderer, or out of the amerciaments im- 
poſed upon the townſhip, if the murderer eſcape, is not an 


adequate reward for the general execution of the ſaid office: 


208. and 9d. a 


therefore for every inquiſition, not taken upon view of 2 
body dying in gaol, the coroner ſhall have 205; and alſo 94. 
for every mile he ſhall be compelled to travel from his 
uſual place of abode to take ſuch inquiſition; to be oy 
| 1 | * od 


Coſts. | 
order of the juſtices in ſeſſions out of the county rates; for 
which order no fee ſhall be paid. /. 1. pn Ee 

And for every inquiſition taken on view of a body dying 
in priſon, he ſhall be paid ſo much not exceeding 205. as 
v2 in ſeſſions ſhall allow, to be paid in like man- 
nee F 2. : 

And for every inquiſition on a body ſlain 13s. 4d. pay- 
able by the ſaid act of 3 H. 7. out of the goods and chattels 
of the ſlayer or murderer. /. 3. 

Coroners taking more than their fees here limited ſhall 
be deemed guilty of extortion. /. 4. f 


But no coroner of the king's houſehold, and of the verge | 


of the king's palaces, nor any coroner of the admiralty, or 


of the county palatine of Durham, nor of the city of Lon- 


don and borough of Southwark, nor any franchiſes belong- 


ing to the faid city, nor of any city, town, or franchiſe, not 
contrbiuting to the county rates, or within which ſuch 
rates have not been uſually aſſeſſed, ſnall be intitled to any 


benefit of this act; but they ſhall have ſuch fees and ſalaries 


as they were allowed before this act, or as ſhall be allowed 


by the perſons by whom they have been appointed. /. 5. 


" 


_ 


* 


| THE 28 G. 3. c. 19. recites, That whereas by the laws 


no in being, juſtices of the peace are not Ra 
authoriſed, on complaints that come before them out of ſeſ- 


lions, to award coſts againſt either the perſon complaining, 


or him againſt whom the complaint is made ; it is therefore 


enacted, That where any complaint ſhall be made before 
any juſtice or juſtices, and a warrant or ſummons ſhall 


ſue in conſequence thereof, ſuch juſtice, who ſhall have 
heard and determined the matter of the complaint, may 
award tuch coſts to be paid by either party, and in ſuc 

Manner as to him ſhall ſeem meet, to the party injured : 
and if the perſon ſo ordered by the juſtice ſhall not forth- 
with pay, or. give ſecurity to 4. ſatisſaction of the juſtice, 
the ſame ſhall be levied by diſtreſs: and if goods and chat- 
tels of ſuch perſon-cannot be found, the Juſtice ſhall com- 
mit him to the houſe of correction for the place where ſuch 
perſon ſhall reſide, to be kept to hard labour for any time 
not 8 one month, nor leſs than ten days, or till 

it 


ſuch ſum, w 


the expences attending the commitment, be 
g Vor. „ (is.) 5 „ - Provided, 
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Provided, that upon the conviction of any perſon upon 1 
penal ſtatute, where the penalty ſhall be at or exceed the 
lum of 5/. the ſaid coſts ſhall be deducted by the juſtice, at 
his diſctetion, out of the penalty, ſo that ſuch deduction 
ſhall not exceed one fifth part of the penalty; and the re- 
mainder ot the penalty ſhall be divided among the perſons 
Who. would have been entitled to the whole of the penalty, 
If this act had not been made, /. 2. N 

And the juſtices in ſeſſions may, from time to time, lay 
down or alter ſuch rules and regulations concerning Coſts 
or charges to be allowed to any perſon by virtue of this act, 
as to them ſhall feem juſt : which rules and regulations, 
having received the approbation and ſignature of one or 
more of the judges of aflize, ſhall be binding, and not 
otherwiſe, on all perſons whatſoever. /. 9. 

The following forms being inſerted in the act itſelf, may 
with propriety be introduced here: | | 


Form of awarding Coſts. 


County or borough of to wit.] I A. J. ene , his 
maje/iy"s juſtices of the peace, in and for the afore- 
ſaid, in purſuance of an att made in the eighteenth year of his 
maje/ly king George the third, intitled, An act for the pay- 
ment of coſts to parties, on complaints determined before 
Juſtices of the peace out of ſeſſions; for the payment of the 
charges of conſtables in certain caſes z and for the more ef- 
fectual payment of charges to witneſſes and proſecutors of 
any larceny or other felony ; on the complaint of here 


| Nate the names of the parties and the offence generally, and 


the date} againſf? for which ſaid complaint was 
heard and determined by me on the day of D. 
award the following coſts to be paid bj widelicet here 
Rate the coſts]. Given under my hand and ſeal this 

day in the year of our Lord 


Form of Warrant of Diftreſs and Sale. 


—— To the conſtable of and to all other 
to wit. J his majeſty's conſtables in and for 11 
| aforeſaid. | | 
Whereas IJ. P. efquire, one of his majeſty's juſtices of the 
peace in and for the aforeſaid, in purſuance of an att 
made in the eighteenth year of his majeſiy king George the 


third, intitled, An aQ for the payment of coſts to parties, 


on complaints determined before juſtices of the peace out of 
ſeſſions; for the payment of the charges of conſtables in 


Coſts. 


certain caſes; and for the mote effeQual payment of 


charges to witneſſes and proſecutors of any larceny or other 


felony, hade awarded, on tbe _ day of new laſt 
paſt, on the complaint of againſt for the 
following cofts ta be paid by videlicet [here ſtate the 

ſum]: and whereas the ſaid being ordered by me the 


aid quſtice to pay ſuch ſum as aforeſaid, hath not paid down 
or given ſecurity for the ſame, to the fatisfe:4ion of me the 
ſaid juſtice; theſe are therefore te command you, and cach and 
every of yo to levy the ſaid ſum of by dijircfs and ſale 
of the goods and chattels of the ſaid and I do hereby 
order and direct the gods and chattels fo to be diſtrained lo be 


fold and diſpoſed of within days, unleſs the ſaid ſum of 


fer which ſuch diſireſo ſhall be made, together 
with the rca/onable charges of taking and keeping ſuch diſ- 
treſs, ſhall! be fooner paid; and you are hereby alſo com- 
 manded to certify unio me what you ſhall have done by virtue 
of this my warrant. Given under my hand and ſeal at 


the day in the year F Lord . 
Conſtable's Return thereon, for Want of Diſtreſs, 
to wit. T conſtable e do hereby 

cerlify to Juſtice of the peace c, that I have 
made diligent ſearch for, but do not know, nor can find any 
goods and chattels c by diſtreſ and fale whereof © 
may levy the ſum & purſuant to his warrant for that 
purpoſe, dated the day of Given under my 


hand, this day of + in 


Commitment thereupon to the Houſe of Correc- 


| tion. 


— to wit.]. To ths conſtable of and alſo to the 
keeper of the houſe of correction at 0 | 
Ib hercas, in purſuance of an att made in the eighteenth 
year of his majeſty king George the third, intitled, An a& 
for the r of coſts to parties, on complaints deter- 
mined before juſtœes of the peace out of ſeſſions; for the 
payment of the charges of conſtables in certain cafes ; and 
for the more effectual payment of charges to witneſſes and 
_ proſecutors of any larceny or other felony, I J. P. eſquire, 
' one of his majeſty's juſtices of the peace in and for the ſaid 
did iſſue my wwarront of diſtreſs and ſalt, djrefted to 0 
cConſiable of the ſaid of ordering the ſaid 
conſlable to levy the ſum of 7 of the gorgs and chattels 


of 
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Coſts. 
of the faid in manner and form as therein is mentioned : 


and whereas it appears to me by the return of conſtable. 
of dated the day of that he hath made 


diligent ſearch, but doth not know of, nor can find any goods 
and chattels of the ſaid by diſtreſs and ſale wheres f 


tube ſuid ſum of may be levied pur ſuant to the ſaid war- 
rant theſe are therefore to command you the ſaid conſtable of. 


9 appretwnd the ſaid and cenvey the ſaid 
to the ſaid houſe of correction at and to deliver the. 


 faid there to the ſaid keeper of the ſaid houſe of cor> 
reftion and theſe are aljo to command you the ſaid keeper of 


the ſaid hauſe of correftion, to recerve the ſaid into the 
ſaid houje of correetion, and there to keep to hard labour fer 
the ſpace of from the date hereof, or until ſuch ſum of 

tog ether with the expences attending the commitment of 
the ſaid to the ſaid houſe of correction, be firſt paid, 
or until the ſaid be diſcharged by due cour ſe of law. 
Given under my hand and ſeul at the . day of | 


In the caſe of XK. and Sharpleſs, T. 27 G. 3. Palmer 
ſhewed cauſe againſt a rule which had been obtained by 
Gar rot to diſcharge the defendant out of cuſtody, as to an 
attachment for non-payment of coſts, the term of impriſon- 
ment for his offence being expired. The circumitances 
were, that the proſecutor, Mr. Pemlrete, being a juſtice of 
the peace, had indicted the defendant, who wzs the keeper 
of the gaol at Sr. Alban s, for ſuffering a priſoner to eſcape, 
who had been committed by- him (the proſecutor) for 
felony ; upon which indictment the defendant had been con- 
victed. He contended that the proſecutor was entitled to 
his coſts, under the 5 & 6 %. & I. c. 11. / 3. as being 
a public officer proſecuting for the benefit of the public. 
And he cited X. v. Smith, where lord Mansfield laid, that 
it was enough if the proſecutor was proved to be a civil of- 
ficer in order to entitle him to coſts. Garret, in ſupport 
of the rule, ſaid, that the proſecutor had not proſecuted ex 
icio, and therefore did not come within the rule: that, 
as a magiſtrate, he had done his duty when he committed 
the felon, and there his juriſdiction had ecaſed. As to the 
offence of letting him eſcape, it was no more the duty of 
the proſecutor than of any other individual to indict the de- 
fendant for it. By the court : This is not one of thoſe in- 
ſtances as Fol: in the third ſection of the act, which 
only extends to thoſe officers who proſecute or preſent ex 
offacic, or where the proſecution is carried on by the party 
grieved. If a juſlice of the peace were to preſent a road, and 


that preſentment were afterwards turned into an indictment, 


there 


| . 2 * 4 : 

Cottages: - 
there the juſtice would be entitled to coſts; or if a juſtice 
were to indi& a conſtable, or other inferior officer, for dif- 
obeying his order, in ſuch caſe alſo he would be entitled to 
his colts. But this is not a proſecution carried on by the 


proſecutor as a magiſtrate ; for any other perſon might have 
indicted the defendant : the offence, in this caſe, was ſuch 


as concerned the general juſtice of the realm. Rule abſo- 


lute. Durnf. & Eaſt 2, 47. 


E. 1 G. 3. X. v. Palmer and Bains, Eſquires, and 


Others. On a motion to ſhew cauſe, why an information 


' ſhould not be granted againſt two juſtices of the peace, and 


others, for a miſdemeanor relating to a conviction of a 
poacher, and the circumſtances attending it; the court 
thought proper, on a full hearing, and on conſidering all 
the afkdavits, and what was urged by the counſel on both 
ſides, to. diſcharge the rule as to all the defendants, with 
cofis to be paid the juſtices ; but without cots as to the 
others. Burr. Mansf. 1162. | LE ls 

T. 9 G. 2. Smith qui tam, v. Dunce. After a verdict 
azainſt the defendant, for ſuing in the Admiralty for a mat- 
ter done at land, in which caſe double damages are given.; 
it was moved on 2 Danv. 221, that the increaſed co/ts 
ſhould not be doubled: but on citing Carth. 321. 10 Co. 
116. and producing the record of the cafe of Ch:/4 v. Sands, 
wk Pres in Carthew, where doubling the increaſed coſts 


was aſſigned for error, and over-ruled, the court was f 


opinion, that there was no diſtinction between the cofts 
given by the jury, and theſe given by the court, but both 
\ ought to be doubled. Str. 1048. ah 

n treſpaſs for an aſſault and battery, where the defend- 
ant juſtifies the aſſault only, and the plaintiff obtains damages 
under 40s. and the judge does not certify, the plaintiff is 
entitled to no more coſts than damages. Page againſt 


Creed, T. 29 G. 3. Durnf. and Eaſt. vel. 3. 391. 


Cottages. 

COTTAGE, from the Saxon, cate, a ſmall houſe for 
# habitation, without land belonging to it. VV, b. 3. 

C. 3. * | * 1 
By the 31 Eli. c. 7. it was enacted, That no perſon 

within the realm of England ſhould build or erect any man- 

ner of cottage, without laying at leaſt four acres of land to 


the ſame, in which were many other reſtrictions; but that 
act was repealed by the 15 G. 3. c. 32. on its having been 


0 03 ſuggeſted 
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ſuggeſted that it had laid the induſtrious [poor under great 

dichculties to procure habitations ; that it tended much to 

leſſen population, and in many other reſpects was inconve- 
nient to the labouring part of the people, : 


| Cotton. See LINEN, &c. 


County Court. 
Derivation of | 2 O UNT L ſignifies the ſame as Hire, the one coming 
County, from the French,” and the other from the Saxon; and 
| contains a circuit or portion of the realm, into which the 
whole land is divided, for the better government of it, and 
the more eaſy adminiitration of juſtice ; fo that there is na 
part of this nation which is not within ſome county; and 
every county is governed by a yearly officer, whom we call 
a ſheriff, Herteſcue c. 24. Of theſe counties four are of 
ſpecial note, which are therefore termed Counties Palatine, 
as Lancaſter, Cheſter, Durham, and Ely. ' 5 Elix. c. 23. 
We read alſo anciently of the counties palatine of Pem- 
broke and Hexham. The chief governors of theſe Counti e 
Palatine, by ſpecial charter from the king, heretofore ſent out 
all writs in their own names, and did all things reſpeRing 
juſtice, as abſolutely as the prince himſelf in other counties, 
only acknowledging him their ſovereign and ſuperior. But 
by the 27 H. 8. c. 24. (to which the reader is referred) 
this power is much abridged. See alſo Cromp, Furiſ. 137, 
and 4 Jug. 304, 221. KG ut 
County court. County court, curia comitatus, by Lambard called con- 
| ventus, in his explication of Saxon words, is divided into two 
ſorts; the ter, and the county court. The torn is the king's 
court of record for criminal cauſes, and for redrefling com- 


mon grievances within the county: the. county court is not 


a court of record, but only a court-baron, for civil cauſes, 

55 and this is the court of the ſheriff himſelf, | 
To be held once By the 2 and 3 Ed. 6. c. 25. No county court ſhall be 
9 longer deferred than one month from court to court; &© 
that the county cout hall be kept every month, and not 

otherwiſe. _ | 3 r My 

And only 28 days ſhall be reckoned to the month, and 

not accogling to the month of the calendar. 2 Int. 71. 


Where to be And it may be kept at any place within the county, unleſs 
held. reſtrained by ſtatute. /go, b. 4. c I. | | 
When the The tutors, that is, the freehoiders, are the judges of this 


ſacrif; 1s judge. Court; except that in re-dillcifin, by the ſtatute of Mer ton, 


County Court. 3 

the ſheriff is judge. And by theſtatutes concerning parlia- 

mentary elections, ne is judge at the election of knights ; for 

he muſt make a true return at his peril. Bar. County Court. 

This court ſhall hold pleas between party and party, Any ſum under 
where the debt or damage is under 40s. 4 If. 266. =. 
But in replevin the ſum may exceed 40s. 4 I/. 266. 
It has not cognizance of treſpaſs vi et armi:, becauſe a What offences. 
fine is thereby due to the king, which it cannot impoſe. 4. 
Inft. 266. | | | | 
But by virtue of a writ of ju/ficies, the court may hold Treſp:fs vi 

plea of treſpaſs vi et armis, and of any ſum, or of all actions“ . 

perſonal above 40s ; for this writ is in the nature of a com- 

miſſion to the ſheriff, for the ſake of diſpatch, to do the 

ſame juſtice in his county court as might otherwiſe be had 

in thmeourts at Heſiminſter. 4 Inſt. 266. ieee 

By the 11 H. 7. c. 15. No plaint ſhall be entered in the Only one plaint 
county court, but where the plaintiff or his attorney is pre- fer cu dafbals 

ſent; and the plaintiff ſhall find pledges to purſue his plaint;“ e 

and he ſhall have but one plaint for one treſpaſs or contract, 

on pain of 40s; half to the king, and half to the proſecutor. 

And one juſtice of the peace may examine the theriif or 

other officer making default; and ſhall, within a quarter of 

@ year, certify the examination into the Exchequer. 

* But with reſpe& to the pledges above mentioned, they are Pledges diſuſed. 
now diſuſed in this court; nor were they formerly, uſed ex- 

cept in cafes where the plaintiff lived out of the county. 

Greenw. II. Read. County C. ff) SAAB. 

Any perſon who commences or defends any action, or ſues vrh⁰ ſuall pot 
out any writ, proceſs, or ſummons, or carries on any pro- add as an attor- 
ceedings in the county court, not being admitted attorney ney in this 
or ſolicitor, according to the act of 2 G. 3. c. 23. ſhall t. 
forfeit 20/. with coſts, to him who ſhall ſue for the ſame in 
any court of record. 12 G. 2. . 13. / 7. ; 

The practice of this court is as follows: The plaintiff summone, n! 
takes out a ſummons, returnable at the next county court, other procecd- 
and if the defendant does not appear, an attachment or d- 8 
ftringas is to be made out: but if he appears, the plaintiff is 
to file his declaration, ſhewing his cauie of action, or matter 
of complaint, how the action accrued, at what time and 
place the wrong was done, and the damage he has ſuſtained. 

Greenw. II. Read. County C. | 

If the defendant ſhall appear, and the next court after give Declaration, 
a rule to declare, and the plaintiff thall not file his decla- 
ration within the time, he may be nonſuited. 1d. 

The plaintiff, after having declared, muſt continue his continuance. 
ſuit from court day to court day, or the defendant may take 
advantage of it; and this is called a continuance, being 
Dog an 


Anſweror plea. 


County Court. 


an n of the ſuit from time to tinds; to keep i on 
foot. Id. 

The rule, or dies datus, is when à further day is given 
to the plaintiff to declare, or to the defendant to plead ; and 
the time given is uſually to the next court day, but my OC- 
caſionally be enlarged. Id. 

The next court after filing the denkaingion,! and impar- 
lance given, the defendant is to put in his anſwer or plea, and 
if the plaintiff ſhall join iſſue, they may proceed to trial the 
next court day : - it they do not proceed farther by _— 
tion, rejoinder, ſurrejoinder, and the like. 14. 


Plea of fr. cho: But if freehold is pleaded by the defendant, this court can- 


L 


Diltreſy, 


not proceed any farther, for freehold ſhall not be tried with- 
out writ; Cauſe muſt therefore be removed; as when a de- 
fendant avoweth for damage ſeaſant, and the plaintiff þoRifies 
by reaſon of common paſture. Mood, b. 4. c. 1. 

After a verdict for the plaintiff, and judgment entered there- 
upon, a feeri facias may be awarded againſt the defendant's 
goods, which may be taken by virtue thereof, and appraiſed = 
and ſold to 3 the plaintiff; but if the plaintiff has no 
goods to levy on, the plaintiff remains without remedy in 
this court; for, as it is not a court of record, no capias hes 


there: but an action may be brought at common law upon 


| Reracval by 


16C0r <tc 


Removal by. 
| fone, 


Removal after 
diſcontinuance. 


Out:uwry. 


Hundred court. 


the judgment entered. Greenw. 22. Read. County C. 
Cauſes may be removed from this court by a writ of re- 


e 12 out of the 3 directed to the ſheriff, 


commanding him to ſend the plaint that is before him 
in his county court (without writ of juſficics) into the court 
of King's Bench or Common Pleas, to the end that the cauſe 


may be there determined: whereupon the ſheriff is to ſum- 


mon the other party to be in that court (into which the plaint 
is to be ſent) at a day certain; and he is to make certificate 
of all this under his own ſeal and the ſeals of four ſuitors of 
the ſame court. Read. County C. | 
Cauſes may alſo be removed by pone, which differs in 
nothing from a recordare, except that it removes ſuch ſuits 
as are before the ſheriff by writ of juſticies, anda recordareisto 
remove the ſuit, that is by paint only, without a writ. Id. 
And though the plea e diſcontinued in the county, yet 
the plaintiff or defendant may remove the plaint into the 
Common Pleas or King's Bench, and it ſhall be gaod, 1 he 
Mall declare upon the fame. Id. | 
In this court, after the quinto exatTus, the coroner gives 
judgment of outlawry. 4 Inſt. 266. 
For the eaſe of the ſubject, the hundred court is derived 
from the county court, and it has like juriſdiction as the 


county court, and may be held every three weeks, 2 Lal. 71. 
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1 N order-to avoid the inconvenience of . collections, 


severalretes 


the ſeveral rates following ſhall, for the future, be levied n — 


and raiſed by one general county rate. Jig. 

For building and repairing county gaols, by the 11 & 12 
IW. c. 19. 

For he relief of nn in the county ga0l, by the 4 


Eliz. c. 5. 
- For the preſervation of the health of pridonges, by = 4 


8. Co 
| For ed ng the priſoners, by the 19 C. 2. c. 4. 

The chaplain? s ſalary of the county gaol, by the 13 G. 3. 
e. 58. 

'Þ or the charges of taking perſons to the gaol, or houſe of 
correct ion, by the 27 G. 2. c. 3- 

The gaoler's fees for ſuch perſons as are acquitted of fe- 
lony, or diſcharged by proclamation, by the 14 G. 3. c. 20. 

Sm Es | — and maintaining 

rogues and vagabonds. 17 G | 
Charges of proſecuting and — felons. 2 5. vo 2. | 
c. 36. 27 G. 2. c. 3. 14 G. 3. c. 20. 18 G. 3. 0 

Expences of proſecuting and convicting perſons plundering 
ſhipwrecked goods. 26 C. 2. c. 19. 

£xpences of tranſporting felons, or conveying them to the 

place of labour and confinement. 6 G. c. 23. 19 G. 3. 


" Ba or the ſalary of the maſter of the houſe of correction, and 
ſor relieving the weak and ſick i in his cuſtody. 7. Jac. c. 4. 
Expences of building or repairing, fitting * and furniſh- 
ing houſes of correction, and employing the perlons ſent 

thither. 17 G. 2. c. 5. fo 32. 

Charges of conveying inſolvent debtors to the aſſizes, in 
order to their being diſcharged, if they are unable to pay 
themſelves. 32 G. 2. c. 28. 

Expences of conveying pariſh apprentices, bound to the 
ſea ſervice, to the port to which their 9 maſters de- 

long. 2 & 3 Ann. c. 6, 
| or repairing ſhire-halls. 9 G. 3. c. 20. 

Towards the relief of the priſoners in the King's Bench 
and Marſhalſea priſons; and of poor hoſpitals in the county, 
as well as of thoſe who ſhall ſuſtain loſſes by fire, water, the 


ſea, or other cafualticy and other charitable purpoſes for re- . 


lief 


alen to male 


a ratc. 


County Rate. 


lief of the poor as the juſtices in le ons ſhall think fit. 43. 
Ain. c. A. . 18. 

For the treaſuret's ſalary. 12 Gl. 2. g. 29. | 

Salaries of perſons making returns, of the prices of corn. 
10 G. 3. c. 39 

Repairing county bridges, and hi ghways therets aeg 
together with the ſalaries for the ſurveyors of bridges; as 
directed by the 22 H. 8. Co 5. and 1 Ann. „I.. I. c. 18. 

Expences attending the removal of any of the ſaid general 
county rates by certicrari. 12 C. 2+ c. a9. 

Money for purchaſing lands at * ends of county bridges. 
14 C. 2. c. 33 

Expences of the ſoldiers? carriages, over and above the of- 
ficers' pay for the ſame, by the ſeveral annual acts againſt 


- mutiny and deſertion, and = militia act of the 2 G. 3. c. 20. 


For the coroner's fees of 94. a mile for travelling to take 


an inquiſition, and 205, for taking ſuch inquiſition. 25 C. 


2. c. 29. 

Charges of maintaining tlie families of militia-· men, by the 
ſeveral — acts. 

And that the ſame may be collected with as much eaſe, 
and as little expence as poſſible, it is enacted by the 12 G. 
2. c. 29. that the juſtices of che peace at their general or 
quarter- ſeſſions, or the greater part of them, have full 
power and authority to make one general rate or aſſeſſment, 
to anſwer all the —— — : which rate ſhall be aſ- 
ſeſſed upon every town, pariſh, and place, within the reſpec- 
tive limits of their commiſſions, in ſuch proportions as any 
of the rates by the ſaid ſeveral former atis have been uſually 
aſſeſſed. ſ. 1. 

Reference being made in the firſt ſection of the above act, 
ty the former acts, as to the manner of proportioning the rate, 
it js neceſſary to ſtate. the particulars of —— As reſpec- 
tively, ſo far as the 7 relate to aſſeſſments. 

By the 22 H. 8. (reſpecting bridges) the juſtices were 


authoriſed to rate every jnhabitant within their juriſdiction, 


in ſuch reaſonable ſum as they ſhould think convenient. 
_ By.the 14 Elix. c. 5. (for relief of priſoners) the juſtices 
were unpowered to — every pariſh at ſuch reaſonable ſums 
as they ſhould think convenient. 
By the 43 Eliz. 4. 2. (for the relief of hoſpitals and the 
n A = aſſeſſment was to be made every 
ary 
a By the 7 Fac, c. 4 (for the falary of the maſter of the 
houle. ot correction), I he lame was directed to be rated as 
ſor hoſpitals; and the Marſhalſea, 5 the 43 Elix c. 2. 


County Vate. 


By the 19 C. 2. 4. (for employing priſoners), The ſame 
is to be raiſed as other county charges. | 

By the 11 and 12 W. c. 19. (for repairing gaols), The 
ſame is directed to be aſſeſſed, in equal proportions, on every 
hundred, ward, or other diviſion. 20 
" By the 1 Ann, ft. 1. c. 18. (for repair of bridges), Every 
© town, pariſh, or place, is to be aſſeſſed as they uſually have 
been aſſeſſed towards the repair of bridges. 

And by the 12 Aun. reſpecting vagrunts (which is now 
er The money was directed to be raiſed as for bridges 
. — the whole, therefore, here ſeems to be intended an 
equal, proportionable rate, upon every diviſion. 


County rates are to be collected on pariſhes, or diviſions, Proportions is 


and not on individuals; and though the number of inhabi- the ſeveral pa- 
riſh, riſhes cannot be 


tants, and the value of the lands and tenements in 2 pa 
ſhould inereaſe ever ſo much, that pariſh ſhall not be rated 
more, as in the following caſe: H. 22. G. 3. K. v. Inba- 
bitants of St. Pau, Covent Garden. This was an appea 
againſt the general county rate, made at the quarter- ſeſſions 

for the county of Middleſex ; which rate, was confirmed at 
the next general ſeſſions, and the following caſe ſtated: 
That the pariſh of St. Paul, Covent Garden, in the county of 
Middieſex, was aſſeſſed 69/. 58. 7d. as their proportion to- 
wards the general rate, though the annual rents or value of 
the lands and tenements therein aſſeſſed to the poor's rate do 
not amount to 32,000/; and that the pariſh of St. Mary- le- 
Bone, in the (aid county, was aſſeſſed to the fame county-rate 
71. 55. Iod. only, though the annual rents, or value of the lands 
and tenements in that pariſh, charged with the poor's rate, 
amounted to 140,000/, or thereabouts; wherefore the pe- 


titioners conceived the ſaid county rate to be unequal. Up- 


on hearing the appeal, it appeared to the court, that the al- 
legations contained in the ſaid petition and appeal were true; 
but the court, conceiving they were not authoriſed by 
12 G. 2. or any other law, to vary the proportions of the 
county rate, as it has continued in its preſent form ſince the 
year 1739, diſmiſſed the faid appeal. After hearing counſel 
on both Goes, lord Mansfictd faid, There is great hardſhip in 
this caſe ; but the point is ſettled by the authority in Parker's 
Reports 74. and we can give no relief, The diviſions af the 


land- tax were ſettled in 1694. By the increaſe of the metropolis _- 


it happened, that a great quantity of the land in /Y:/tmin/ier 
has ſince been built upon; but the act having laid the tax 
upon the diviſion, the diviſion is no further liable than before. 
In this caſe indecd the ſubject is different, but the reaſon is 


the 
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Places exempt» 
eq trom part 


of the rate. 


Cc 


Places exempts» 
ed trom the 
whole rate. 


High conſtable 
to make de- 
mand, 


Overſeers io 
Pa. 


Ccduntp Rate. 


the ſame in both. By this act, county rates are to be col- 


lected in the ſame manner as rates have been uſually collected 
in the ſeveral diſtricts; upon pariſhes e nomine, and not 
upon individuals. We have no authority to alter this pro- 
portion, notwithſtanding change of circumſtances, and though 
convinced that the equity of the caſe is with the appellants. 
Willis, Aſbhurſt and Buller, juſtices, concurring, rule dif- 
charged, and the former order of ſeſſions, confirming the for- 
mer order of ſeſſions, confirmed. Caldecott's Rep. 158. 
Where any perſon, liberty, diviſion, or place has uſually 


contributed, or is liable to pay, to one or more of, and not 


to all the rates hereby intended to be thrown into one ge- 
general rate; the juſtices at their general or quarter- ſeſſions 
may order and aſcertain what proportion thereof ſhall be aſ- 
ſefled on, and paid by ſuch perſon, liberty, diviſion, or place. 
12 G. 2. c. 29. /. 5. 15 | 
Fos inſtance : Where by the 22 F. 8. c. 5. towns cor- 


ſach libertzes ; in ſuch caſe a town corporate ought not to be 


charged towards the bridges in the county at large; and 


therefore ought to haye an abatement in the rate charged 


bears to the whole expence. of the ſeveral articles charged 

upon the ſaid general county rate. 1 Burn 454. = 
Where any liberties or franchiſes have commiſſions with- 

in themſelves, and are not ſubject to the county juſtices, and 


do not, nor did before the 12 G. 2. conrtibute to the county 


rates; the juſtices within ſuch liberties may exerciſe the 
ſame powers within their liberties, as juſtices in their coun- 
ti es. 13 G. 2. e. 18. 7 7. | p 


- porate are charged for the repairing of bridges within their 
reſpective liberties ; and the counties, for the bridges out of 


upon them, in the proportion which the expence of bridges 


And ſuch rates the high conſtable ſhall, at ſuch times as 


the ſaid juſtices by their order in ſeſſions ſhall direct, demand 
in writing of the churchwardens and overſeers ; which de- 
mand ſhall be given to them, or any of them, or left at their 
dwelling houſes, or 2fixed on the church doors by the ſaid 
high conſtables. 12 G. 2. c. 29. /. 2. ein 


And by the 12 G. 2. c. 29. The ſaid churchwardens and 


overſeers ſhall, in — days after ſuch demand made, of the 


money collected for relief of the poor, pay the ſums ſo aſſeſ- 


ſed on each pariſh or place. /. 2. | 


To be levied by Should the churchwardens or overſeers, or any of them, 
gitrels and ſale. neglect or refuſe ſo to pay, the high conſtable ſhall levy the 


ſame by diſtreſs and ſale of the goods of ſuch churchwardens 


* 


or overſeers ſo refuſing or neglecting, by warrant of two or 


mote juſtices. 12. G. 2. c. 29. /. 2. 
Ter | The 


* 


County Nate. 573 
The receipt of ſuch high conſtable ſhall be a full diſcharge High conſtable' | 
to the churchwardens and overſeers or other perſon paying. 


the ſame. 12 C. 2. c. 209. /. 2. | | 
Aud by the 12 C. 2. c. 29 /. 3. Where there is no-poor Caſewherethere 
rate, the juſtices of the peace, in the general or quarter-ſeſ- Pr rate. 
fions, ſhall by their order direct the ſum aſſeſſed on ſuch pa- 
riſh, to wnſhip, or place, to be rated and levied by the petty 
conſtable, or. other peace officer, as money for relicf of 
the poor is by law to be rated or evied: and the ſum ſo rated 
and levied ſhall be paid by him to the high conſtable, and 
ſhall be demanded of, paid by, or levied on, ſuch petit conſtable 
in the ſame manner as on the ſaid churchwardens and over- 
ſeers: and if any ſuch petit conſtable ſhall pay ſuch ſum 
before he has collected it, he may afterwards rate and levy 
the ſame, or may be reimburſed the fame out of any conſta- 
ble's or other rate, which the juſtices, in their ſeſſions, ſhall 
order and direct, 5 1 
And whereas it will be very inconvenient to many towns, How ſuch rate 
pariſhes, and places, in the ſeveral counties of Jork, Derby, OY 8 
Durham, Lancaſter, Cheſter, WI eſimorelaud, Cumberland, counties. 
and Northumberland, that the rates by this act directed to 
be paid and levied, ſhould be paid out of the poor rate; the 
Juſtices, at their general or quarter-ſefſions, or the greater 
part of them, if they ſhall think convenient, may order the 
ſum aſſeſſed on any ſuch town, pariſh, or place, for all or 
any of the purpoſes of this act, to be paid by, and levied 
on the petty conſtable, in ſuch manner as above directed, 
in caſes where no rate is made for the relief of the poor. 
32 Gi asg, . hn = 
By the words, / they all think convenient, the juſtices in 
theſe counties may order the rate to be paid by either of the 
methods above mentioned: that is, either by the church- + 
wardens and overſeers out of the poor rate, or by the petit 
conſtables, by an aſſeſſment after the manner of the poor 


rate, as they may think moſt ſuitable. 


Hy the ſame ſtatute, /. 6. the reſpective high conſtables To pay it $6 
ſhall, at or before the next general or quarter- ſeſſions re- the treaſacer. 
ſpectively, after they have received the money, pay the ſame | 
to the treaſurer ; and the money ſo paid ſhall be deemed 
the public ſtock, x = 
Aud the receipt of ſuch treaſurer ſhall be a ſufficient diſ- 
charge to the high conſtable. 12 G. 2. c. 29. / 9. 
Alſo by the ſame ſtatute, /. 8. Every high conſtable ſhall High conſtable 
deliver in a true account on oath (if required) of the money to give arr 
by him received, before the ſaid juſtices at their general or tt. 
— — x : | quarter=-- 


8 on 


$74 County Rate. 
| . quarter-ſeffions : and any ſuch high conſtable negleRing or 
refuſing to demand or levy as aforeſaid, or to account, may 

be committed by the ſaid juſtices, at their general or quar- 
ter-ſeffions, to the common gaol, till he ſhall have cauſed 

ſuch rates to be demanded and levied, and ſhall have ren- 

dered a true account: and if by ſuch account it ſhall ap- 
pear that any ſum of money remains in his hands, and he 
thall not pay the ſame to the treaſurer, they may commit 

him till he does pay it. | 

And petit con- Alfo petit conſtables, or any other perſon empowered to 
2 levy, collect, or receive any ſum for the purpoſes aforeſaid, 
and who have any ſum in their hands, ſhall, by order of the 
juſtices at their general or quarter- ſeſſions, account and pay 
the ſame, in like manner as the high conſtables. Sam- 


Stat. /. 17. | | 
Treatur n And the treaſurer ſhall pay fo much of the money in his 
Pete der hands to ſuch perſons as the ſaid juſtices in ſeſſions, or the 
— 2 greater part of them, ſhall by their order from time to time 
| dire& and appoint, for the uſes and purpoſes of the. faid 
above-mentioned acts, and for any other uſes and purpoſes 
to which the public ſtock of any county, city, riding, diviſion, 
| or liberty, is or ſhall be applicable by law. Id. /. 6. 
Tienſurer to Alfo by the ſame ſtatute, the treaſurer ſhall keep a book of 
account. entries of the ſums of money which he has received and paid; 
| and ſhall on oath (if required) deliver in a true account of 
his receipts and diſburſements, to the juſtices at every general 
or quarter- ſeſſions, with the proper youchers for the ſame, 
to be kept among the records of the ſeſſions. . 7, 8. 
And the diſcharge of the ſaid juſtices, by their order at 
their reſpective general or quarterly ſeſſions, ſhall be a ſuf- 
_ ficient diſcharge to ſuch treaſurer. Id. /. . wt [gy phi: 
When new fits No new rate ſhall be made, till it appears by the trea- 
ſhall be made. ſurer's accounts, or otherwiſe, that three fourths of the 
; 2 collected have been expended for the purpoſes afore- 
10. 1 a 22 
Appeal. It is alſo enacted by the ſaid ſtatute, ſ. 12. That if the 
| churchwardens and overſeers of any pariſh or place ſhall 
think ſuch pariſh or place over-rated, they may appeal to the 
next general or quarter-ſeſſions againſt ſuch part of the rate 
as they ſuppoſe may affect ſuch pariſh or place; but, upon 
the appeal, ſuch rate ſhall not be quaſhed in regard to any 
other pariſhes or places. | 
No certiorari to And no writ of certiorari to remove. any rates made in 
be allowed bat purſuance of this act, or to remove any orders or other pro- 
ceedings taken or made by the faid refpeRtive- general or 
1 * 8 Ro quarter 


—_ 


Cusn  _ 975- 
quarter- ſeſſions touching ſuch rates, ſhall be taken out or 
22 but upon a motion to be made ſome time in the 
rſt week of the next term after the time for appealing from 
ſuch rates or orders is expired; and upon making it appear 3 
to the court by affidavit, or other wiſa, that the merits of te „ 
queſtion on ſuch appeal or orders will by ſuch removal come 
properly in judgment. And no ſuch writ of certiorari ſhall 
be allowed, till ſufficient ſecurity be given to the treaſurer, 
in the ſum of 100/. to profecute ſuch writ of certiorari with 
effect, and to pay the coſts to be aſcertained by the court, | 
if the rates or orders be confirmed ; nor ſhall any fuch *' 7 
rates, orders, or proceedings, be quaſhed or vacated for 
want of form only; and all charges attending ſuch removal 
ſhall be defrayed out of that or any ſubſequent rate. Id. /. 21. 
Alſo by the ſaid act, /. 18. No action ſhall be commenced 
\ againſt any perſon who has been or ſhall be employed in 
collecting or receiving any money, on any rate which ſhall 
be quaſhed on a certiorari or otherwiſe, for any money col= 
- lected or received on ſuch rate before the certiorari was 
brought ; but the perſons who have paid on ſuch rate more. 
than they ought to have paid, ſhall be repaid the fame, or 
have it allowed in the next rate. F 


. Court-Baron, See BARON COURT. 
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Cuſtoms. 


Y cuſtoms may be underſtood tributes or tolls that mer- 
- chants pay to the king, for carrying out and bringing 
in merchandize. 14 Ea. 3: c. 21,, I hey are duties pay- 
able to the crown for goods exported and imported, and are 
due to the king of common right: Firſt, becauſe the ſubject 
has leave to depart the kingdom, and to export its commodities: 
Secondly, for the intereſt which the king has in the ſea, and 
being guardian and maintainer of the ports, wherein the 
commodities are exported or imported: And laſtiy, becauſe 
the king protects merchants from gnemies and pirates. 
Dyer 43. 1 e 
The laws relating to the cuſtoms being, in many inſtances, 
alſo inſeparably connected with the laws of exciſe, they will 
be treated on together. See title EXCISE, 


Nature of his 
alice. 


(657609) 
Cuſtos Votulozum. 

T HIS officer has the cuſtody of the rolls, or records of 
4 the ſeſſions of peace; and, as ſome believe, of the com- 
miſſion of the peace itſelf. Lamb. Eiren. lib. 4. c. 3. p. 373. 
He is always a juſtice of the peace, and quorum, in the coun- 
ty where he has his office ; and by his office is rather termed 

an officer or miniſter, than a judge. Lamb. ib. ' 
By the ſtatute of 37 H. 8. c. 1. (which was altered by 
the 3 and 4 Ed. 6. c. 1. and reſtored by 1 . c. 21.) No 
perſon ſhall be appointed to the office of cu/tos rotulorum, 


without a bill ſigned with the king's hand for the ſame ; 
which bill, ſo ſigned, ſhall be a ſufficient warrant to the 


lord chancellor to make a commiſſion, thereby aſſigning and 


authoriſing ſuch perſon to be cu/tos rotulorum, till the king 
has, by another bill, with his own hand, appointed one other 
perſon to have the fame office, by himſelf, or his ſufficient de- 
puty, learned in the laws, and meet and able to ſupply the 
the ſaid office. 5 m_ 

By the ſtat. 1 J. c. 21. /. 4. The appointment of the 
cuſtos rotulorum, through all the counties, ſhall be as is di- 
rected by the 37 H. 8. c. 1. 

The laft clauſe in the commiſſion of the peace is gene- 
rally to the following effect: «Laſtly, we have aſſigned you, 

& the aforeſaid keeper of the rolls of our peace in our 
& faid county, and therefore you ſhall cauſe: to be brought 
before you and your faid fellows, at the days and yu” 
« aforeſaid, the writs, precepts, proceſſes, and indictment 
« aforeſaid, that they may be inſpected, and by a due courſe 
« determined, as is aforeſaid.” 8 


' Cyder. See ALEHOUSES. 
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